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ADVERTISEMENT TO THE THIRD EDITION. 


f JTHE Author, in publishing a New Edition of his Treatise 
on Evidence, cannot but express his concern that he lias 
not been able by doing so at an earlier opportunity to 
comply with the wishes expressed by many members of 
the Profession after the Book had been out of print. He 
trusts that his endeavours to improve the Work will serve 
to manifest his sense of the favour with which the former 
Editions have been received, as well as his earnest wish 
that the present may be deemed worthy of similar 
indulgence. 




ADVERTISEMENT TO THE SECOND EDITION. 


THE Author duly impressed with the kind reception 
which the First Edition of this Treatise lias met witli 
from the Profession, and the intimations which he has 
received that a New Edition would be acceptable, has to 
regret that he has not been able to comply with them at 
an earlier opportunity. He begs leave to add, that the 
delay is in a considerable degree attributable to liis 
anxiety to improve the structure of the original work, and 
he trusts that the numerous alterations and additions 
that he has made, will be sufficient to evince his earnest 
desire to render the present Edition useful to the Pro- 
fession. 
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PREFACE 

TO THE FIRST EDITION. 


T HE investigation of truth, the art of ascertaining that which 
is unknown from that which is known, has occupied the 
attention, and constituted the pleasure as well as the business of 
the reflecting part of mankind in every civilized age and country. 
But inquiries of this nature are nowhere more essential to the 
great temporal interests of society than where they are applied 
to the purposes of judicial investigation in matters of fact. Their 
importance is obviously commensurate with the interests of jus- 
tice and of right ; the best and wisest laws are useless until the 
materials be provided upon which they can safely be exercised ; 
in other words, the administration of a law assumes the truth of 
the facts or predicament to which it is applied. 

With those who regard law*us a science which rests on certain 
fixed and equitable foundations, and who view its decisions not 
as arbitrary precedents, but valuable only as they illustrate the 
great principles from which they emanate, this branch of jurispru- 
dence, which comprises the rules and practice of judicial investi- 
gation, must exceed all others in point of interest. However 
widely different codes may vary from each other in matters of 
arbitrary positive institution, and of mere artificial creation, the 
general means of investigating the truth of contested* facts must 
be common to all. Every rational system which provides the 
means of proof must be founded on experience and reason, on 
a well-grounded knowledge of human nature and conduct, on a 
consideration of the value of testimony, and on the weight due 
to coincident circumstances. Here, therefore, the object of the 
law is identified with that of pure science ; the common aim of 
each is the discovery of truth ; and all the means within the reach 
vol. i. b 
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of philosophy, all the connections and links, physical or moral, 
which experience and reason can discover, are thus rendered 
subservient to the purposes of justice. In different systems of 
law, the great principles on which the rules of evidence depend 
may be and are variously modified; but every departure from 
those principles, wheresoever it occurs, must coqjptitute a corre- 
sponding and commensurate imperfection. 

Notwithstanding, however, the universality of the great prin- 
ciples of the science, it is essential in practice to guard and limit 
the reception of evidence by certain definite and positive rules. 
Nature has no limits ; but every system of positive law must, on 
grounds of policy, prescribe artificial boundaries, even in its 
application to a subject which from its independent nature 
least of all admits of such restraint. These, however, are neces- 
sarily for the most past of a negative description, the effect of 
which is to exclude evidence in particular cases, and under special 
circumstances, on general grounds of utility and convenience ; 
yet even here so difficult is it to prescribe limits on such a sub- 
ject, without the hazard of committing injustice, that rules, the 
general policy of which is obvious, are by no means favoured. 
Thus, although according to the Law of England he who is 
interested is also incompetent to be a witness, yet the Courts are 
ever anxious to apply the objection, as natural reason would 
apply it, to the credibility rather than to the competency of 
a party; to receive and to weigh his testimony, rather than 
wholly and peremptorily to exclude it. It is true, that in many 
instances the law may by rules of a positive nature annex a 
technical and arbitrary effect to particular evidence, which does 
not actually appertain to it. Thus, by our law, a judgment is 
frequently absolute and conclusive evidence of the facts which 
have been already contested ; but one general observation is 
applicable to this and to most instances of a similar nature, 
including the numerous cases of legal presumption, that they are 
not used as the means or instruments of truth, but are in virtue 
and effect nothing more than mere technical and positive rules, 
which are wholly independent of the principles of evidence ( # ), 
and whose only foundation is their general utility and con- 
venience. (*) 


(*) See the observations on this subject, under the title Paesumptioa. 
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To go farther, and by any positive and arbitrary rules to annex 
to particular evidence any technical and artificial force which it 
does not naturally possess, or to abridge and limit its proper and 
natural efficacy, must in all cases, where the object is simply the 
attainment of truth, not only be inconsistent and absurd in a 
scientific view, but what is worse, would frequently be productive 
of absolute injustice (*). To admit every light which reason and 
experience can supply for the discovery of truth, and to reject 
that only which serves not to guide, but to bewilder and mislead, 
are the great principles which ought to pervade every system of 
evidence. It may safely be laid down as an universal position, 
that the less the process of inquiry is fettered by rules and re- 
straints, founded *>n extraneous and collateral considerations of 
policy and convenience, the more certain and efficacious will it be 
in its operation. 

To pursue such general observations further in this place would 
interfere too much with the arrangement of the present work, the 
objects of which are now to be announced. 

It is proposed in the following Treatise to consider the practice 
of the law in England on the subject of judicial proofs. With 
this view, the elementary principles by which the admissibility of 
evidence to prove matters of fact before a Jury is governed will 
first be considered. A second division will contain an enumera- 
tion of the different instruments of evidence. In a third, the 
application of these principles and instrqments to the purposes 
of proof will be considered, as also the distinction between law 
and fact, and the force and effect of direct and circumstantial 
evidence; and, lastly, the evidence essential to the proof of par- 
ticular issues will be detailed, and references made to the leading 
decisions connected with the particular subject of proof. 

Nothing can be more agreeable than to compare the Law of 
Evidence as it now exists, with the rude practice which formerly 
prevailed, when its principles were so dubious and unsettled, that 
the very means devised for the discovery of truth and advance- 
ment of justice were not unfrequently perverted to the purposes 
of injustice, and made the instruments of the most grievous and 
cruel oppression. Whoever institutes that comparison will find 

(*) See tit. Presumption. 
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great reason to approve of the changes which have taken place; 
but no mistake can be more injurious to the Law, as a system, or 
oppose a greater obstacle to all future improvement, than to sup- 
pose that the Law of Evidence has attained to its highest perfec- 
tion. It is, however, far from the Author’s present purpose to 
enter into any discussion on the subject of the imperfections and 
anomalies which yet encumber this branch of the Law. To the 
learned judges of modem times the highest praise is due for the 
strenuous exertions which they have made to reduce the Law of 
Evidence to a system, founded on just and liberal principles ; 
and it is to be hoped not only that those imperfections which 
still subsist, which have been spared from their antiquity, and 
exist as a kind of prescriptive evils, will in time be removed by 
legislative, if they be beyond the reach and scope of judicial 
authority ; but that such other improvements will be made as 
reason exercised on mature experience shall warrant. 
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v. Okines, il. 258 

Stapleton v . Nowell, app. ii. iii. 1517 

v. Stapleton, ii. 200 

Starey v. Barnes, ii. 148. 185 

Starke v. High gate Archway Co., ii* 339 

Startup v . Cortuzzi, iii. 1220 

Statutes : 

1 Rich. 1, c. 12, iii. 1019 

12 Rich. 2, c. 2, ii. 04 

13 Rich. 2, c. 19, app. ii. iii. 1609 
27 Hen. 3, ii. 462 

51 Hen. 3, st. 4, ii. 390 

52 Hen. 3, c. 4, ii. 390, 391 
Stat. Marl. c. 3, i. 454 
Stat. West. 1, c. 14, ii. 5 

4 Edw. 1, i. 238. 240. 309 
6 Edw. 1, c. 5, iii. 1244 
1 1 Edw. 1, ii. 408 
13 Edw. 1, i. 157. ii. 408 
h 3 



CXV111 


TABLE 
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Stat; West. 2, c. 5, iii. 044. 1019 
Stat. West. 2, c. 34, ii. 609 
18 Edw. 1, *i. 21 
21 Edw. 1, Htat. 2, ii. 674 
27 Edw. 1, ii. 408 
34 Edw. 3, iii. 1)09 

8 Edw. 2, ii. 272 
2 Edw. 3, ii. 649 
2 Edw. 3, 20, i. 223 

24 Edw. 3, 34, i. 96 

26 Edw. 3, stat. 4, c. 4, iii. 1263 

27 Edw. 8, c. 2, ii. 408 
34 Edw. 3, c. 13, i. 307 
36 Edw. 3, c. 13, i. 307 
42 Edw. 3, iii. 1246 

2 l ien. 4, c. 4, iii. 1093 

2 lien. 4, c. 16, ii. 699 

3 lien. 4, 16, iii. 969 

4 Hen. 4, c. 12, iii. 943 

6 Hen. 4, c. 12, ii. 408 

7 Hen. 4, 16, ii. 634 
10 Hen. 4, 7 a. ii. 697 

7 Hen. 6, i. 466 

9 Hen. 6, c. 1, ». 465 
15 Rich. 2, c. 2, ii. 302 
15 Rich. 2, c. 6, iii. 943 

3 Hen. 6, 63, ii. 634 

7 Hen. 6, f. 43, it. 606 

8 lien. 6, c. 9, i. 109. ii. 302. iii. 1118. 
app. ii. iii. 1462 

9 lien. 6, c. 1 1, i. 286. ii. 098 
18 Hen. 6, c. 12, i. 406 

23 Hen. 6, c. 0, iii. 1032 
23 Hen. 0, c. 10, app. ii. iii. 1656 

28 Hen. 0, c. 9, i. 231 
33 Hen. 0, 65, ». 96 

2 Edw. 4, 9 & 10, ii. 597 
8 Edw. 4, 14 a, it. 597 

8 Edw. 4, 18, i. 223 

9 Edw. 4, 51, ii. 535 

13 Edw. 4, 9, 10, ii. 609. 612 

2 Hen. 7, 11, ii. iii. 1244 
4 Hen. 7, i. 98 

4 Hen. 7, c. 13, i. 97 
4 Hen. 7, c. 20, iii. 850 
4 Hen. 7, e. 24, ii. 399. 402, 403. 
468. 666. 911 
12 Hen. 7, c. 5, ii. CO 

14 Hen. 7, 9 b, ii. 597 

20 Hen. 7, 13, ii». 1245 
1 Hen. 8, ii. 467 

1 Hen. 8, c. 8, i. 238. 307 

3 Hen. 8,c. 11, iii. 849. 1310 

4 Hen. 8, c. 8, ii. 638 
7 Hen. 8, c. 3, iii. 849 

14 Hen. 8, 16, ii. 509 

21 Heft. 8, c. 7, ii. 610 

21 Hen. 8, c. 11, i. 153, 154 

21 Hen. 8, c. 13, iii. 943 

22 Hen. 8, c. 5, ii. 273 

23 Hen. 8, c. 6, ii. 408 

23 Hen. 8,c. 15, ii. 440 

24 Hen. 8, c. 13, ii. 429 
27 lien. 8, iii. 963 

27 Hen. 8, c. 16, i. 410 

27 Hen. 8,c. 28, iii. 1093 

28 Hen. 8, ii. 457 
28 lieu. 8, c. 1, i. 98 

28 Hen. 8, c. 3, app. ii. iii, 1519 


OP CASES. 
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28 Hen. 8,c.ll, iii. 964 
31 Hen. 8, iii. 1089 

31 Hen. 8, c. 13, iii. 1093 

32 Hen. 8, ii. 343 

32 Hen 8,c. 1, iii. 1200. 1276 
32 Hen. 8, c. 2, iii. 898.911 
32 Hen. 8, c. 3, i. 98 
32 Hen. 8, c. 5, iii. 1260 
32 Hen. 8, c. 24, iii. 1093 
32 Hen. 8, c. 28, ii. 547 
32 Hen. 8, c. 33, ii. 403 
32 Hen. 8,c. 34, ii. 349. app. ii. iii. 1389. 
1405 

32 lien. 8, c. 37, iii. 971 

32 Hen. 8, c. 46, iii. 843 

33 Hen. 8, c. 27, ii. 672 

34 Sc 35 Hen. 8, c. 5, iii. 1260. 1276 
1 Edw. 6, c. 12, i. 99. 441. 507. ii. 278. 

iii. 1095 

1 Edw. 6, c. 14, iii. 1093 

2 & 3 Edw. 6, iii. 1088 
2 6c 3 Edw. 6, c. 8, i. 307 

2 & 3 Edw. 6, c. 13, in. 1080, 1081. 
1093 

3 & 4 Edw. 6, c. 4, iii. 957 
5 & 6 Edw. 6, c. 10, ii. 341 
5 & 6 Edw. 6, c. 11, L 507, ii. 386. iii. 

1095 

5 & 6 Edw. 6, c. 12, i. 507 
5 & 0 Edw. 6, c. 15, ii. 64 
1 & 2 Phil. 6c Mary, e. 10, i. 42. 607. 
iii. 1095 

1 & 2 Phil. & Mary, c. 12, ii. 390 

1 & 2 Phil. Sc Mary, c. 113, ii. 383 

2 & 3 Phil. & Mary,c. 7, iii. 1227 
2 & 3 Phil. & Mary, c. 10, i. 27. 42. 

82. ii 283 

2 & 3 Phil. Sc Mary, c. 13, i. 27. 42 

4 & 5 Phil. Sc Mary,c. 4, ii. 674 

5 Kliz. c. 4, i. 232. ii. 588. iii. 847 

6 Eliz. c. 9, i. 78. 80 
5 Eliz. c. 14, i. 96 

13 Eliz. i. 329. iii. 1084, 1085. 1087 
13 Eliz. c. 5, ii. 494, 495, 496. 520. iii. 

1017. app. ii. iii. 1430, 1431 
13 Eliz. e. 6, iii. 957 
13 Eliz. c. 12, iii. 944 
13 Eliz. c. 20, ii. 429. iii. 1099. app. ii. 
iii. 1602 

18 Eliz. c. 3,ii. 581 
1 8 Eliz. e. 5, ii. 94 
18 Eliz. c. 7, i. 98 
27 Eliz. ii. 24 

27 Eliz. c. 4, ii. 498. iii. 1118. 1152 
27 Eliz. c. 6, ii. 408 
27 Eliz. c. 9, s. 8, i. 225. 408 
27 Eliz. c. 11, ii. 531 
27 Eliz. c. 13, ii. 534 

27 Eliz. c. 18. iii. 1073 

28 Eliz. c. 4, iii. 1031 

29 Eliz. c. 4, iii. 1023. app. ii. iii. 1550 
31 Eliz. iii. 1084, 1085, 1080. 1227 
31 Eliz. 2, ii. 458 
31 Eliz. c. 5, iii. 847. 849 
31 Eliz. c. 6, iii. 1084. app. ii. iii. 1532 
33 Eliz. i. 263 
39 Eliz. c. 15, ii. 278 
43 Eliz. c. 2, iii. 760. 1001. 1121. app. 

ii. iii. 1534 
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43 Eliz. c. 3, iii. 1121 
43 Eliz. c. 6, tipp. ii. iii. 1467. 1573. 
1579 

1 Jac. 1, c. 1, i. 23 

1 Jac. 1, c. 11, i. 290. ii. 354. iii. 845. 
895, 896. 929 

1 Jac. 1, c. 15, i. 77. 79. 83. ii. IS 1. 
171 

1 Jac. 1, c. 21, iii. 1148. 1227 

2 Jac. 1, c. 22, iii. 1111 

3 Jac. i. c. 7, ii. 110 

7 Jac. 1, c. 5, iii. 1140. app. ii. iii. 
1456 

7 Jac. l,c. 12, i. 362 
21 Jac. 1, i. 76. 165 
21 Jac. 1, c. 3, iii. 939 
21 Jac. 1, c. 4, iii. 848. 851. app. ii. iii. 
1520. 1522 

21 Jac. 1, c. 10, ii. 666. iii. 913 
21 Jac. 1, c. 12, ii. 584, 585. 600, 601. 
603. iii. 1100. 1121 

21 Jac. 1, c. 15, i. 77. 79. 109. 131. 130. 
138. 171 

21 Jac. 1, c. 16, ii. 399. 402, 403. 405. 
051. 657. 659. 672. iii. 911. 994. 
app. ii. iii. 1474 

21 Jac. 1, c. 19. ii. 154. 156. 554. iii. 
1240 

21 Jac. 1, c. 27, iii. 930 

21 Jac. 1, c. 92, iii. 1073 
3 Car. 1, c. 1, ii. 296 

16 Car. 1, c. 7, iii. 1234 
29 Car. 1, c. 27, ii. 587 
12 Car. 2, c. 18, iii. 1104 

12 Car. 2, c. 24, ii. 411 

13 Car. 2, stat. 2, c. 1, ii. 338 
13 & 14 Car. 2, iii. 751 

13 & 14 Car. 2, c. 4, iii. 935 

13 & 14 Car. 2. c. 12, ii. 331. 387. 438 

14 Car. 2, iii. 1234 

15 Car. 2, c. 2, i. 522. ii. 591. 601 

10 Car. 2, c. 7, ii. 245. app. ii. iii. 
1432 

10 & 17 Car. 2, c. 8, iii. 1230. app. ii. 
iii. 1389 

17 Car. 2, c. 7, ii. 975. 1026 
17 Car. 2, c. 8, ii. 444 

19 Car. 2, c. 6, iii. 845. 929. 937 

22 Car. 2, c. 8, ii. 60 
22 & 23 Car. 2, i. 168 

22 & 23 Car. 2, c. 9, app. ii. iii. 1579 
22 & 23 Car. 2, c. 12, ii. 3&3 
22 & 23 Car. 2, c. 25, ii. 500, 501 
29 Car. 2, c. 3, ii. 408. 472. iii. 1149. 

1188. 1260. 1285. app. ii. iii. 1323 
29 Car. 2, c. 7, ii. 93. 245. 296. iii. 
847 

1 W.. & M. stat. 2, c. 2, ii. 638 

1 W. & M. c. 18, ii. 601 

2 W. & M. seas. 1, c. 5, ii. 390, 391, 
392. app. ii. iii. 1400, 1401 

3W.&M, c. 9, 1. 241 

3 & 4 W. & M. c. 5, ii. 520 

3 & 4 W. & M. c. 9, i. 99. ii. 301 
3 & 4 W. & M. c. 11, i. 158. iii. 1003. 
app. ii. iii. 1542 

3 & 4 W. & M. c. 14, ii. 519, 520, 
521 

4 W. & M. c. 8, i. 84. ii. 21 


Statutes — continued . 

4 & 5 Will. 3, e. 3, i. 516 
4 & 5 W. fit M. c. 20, ii. 449 

4 & 5 Will. 3, c. 23, ii. 503. iii. 1117 

5 & 6 W. & M. c. 11, i. 155 

6 & 7 Will. 3, c. 17, i. 84. ii. 12 

7 Will. 3, c. 3, i. 23. 86. 422. 507. 
iii. 1095, 1096 

7 & 8 Will. 3, c. 6, iii. 1080 
7 & 8 W. 3, c. 7, i. 242 

7 & 8 Will. 3, c. 34, i. 23 

8 & 9 Will. 3, c. 11, ii. 4. 268. iii. 
851. 855. 1080. 1105. 1117 

8 &c 9 Will. 3, c. 26, ii. 310, 311, 312 
8 & 9 Will. 3, c. 27, iii. 1015. 1020, 
1021,1022 

8 & 9 Will. 3, c. 30, i. 372. iii. 900 

8 & 9 Will. 3, c. 48, iii. 1021 

9 & 10 Will. 3, app. ii. iii. 1343 
9 & 10 Will. 3, c. 11, iii. 1003 
9 & 10 Will. 3, c. 15, iii. 1074 

0 & 10 Will. 3, c. 17, ii. 231, 232 
9 & 10 Will. 3, c. 25, iii. 1056 

9 & 10 Will. 3, c. 44, iii. 875 
10 Will. 3, c. 23, ii. 12 

10 & 11 Will. 3, c. 16, ii. 412 
10 & 11 Will. 3, c. 23, i. 84 
12 & 13 Will. 3, iii. 1097 

1 Anne, at. 1, c. 7, iii. 1 100 
1 Anno, c. 9, s. 3, i. 24. 86 
1 Anne, c. 18, ii. 275 

3 & 4 Anne, c. 9, ii. 215. 233 

4 Anne, c. 16, ii. 402. 672. iii. 979. 
app. ii. iii. 1488 

4 & 5 Anne, c. 9, ii. 265 

4 & 5 Anne, c. 10, i. 231. ii. 053 

5 Anne, c. 6, i. 99 

5 Anne, c. 14, i. 134. 516. ii. 500. 502. 
500 

5 Anne, c. 31, i. 84. ii. 12 

6 Anne, c. 16, ii. 47 

6 Anne, c. 18, iii. 037. 1102 

7 Anne, c. 20, ii. 168. iii. 732 

7 Anne, c. 21, app. ii. iii. 1569 

8 Anne, c. 9, ii. 247. iii. 1054. app. ii. 
iii. 1558 

8 Anne, c. 14, iii. 849. 970, 971. 1026. 
app. ii. iii. 1408. 1554 

8 Anne, c. 19, iii. 938. 940, 941 

9 Anne, c. 10, iii. 849. app. ii. iii. 
1521 

9 Anne, c. 14, i. 95. 157. ii. 12. 246. 
445.507. 508. iii. 793. 851. 1234, 
1235. app ii. iii. 1332. 1432 
9 Anne, c. 25, ii. 501. 503 

10 Anne, c. 15, ii. 186 
10 Anne, c. 18, i. 412 
12 Arine, iii. 849 

12 Anne, c. 7, ii. 277 
12 Anne, stat. 2, c. 16, iii. 1185 
1 Geo. 1, c. 2, ii. 532 
1 Geo- 1, stat. 2, c. 5, ii. 721 
1 Geo. l,o. 10, ii. 116 

3 Geo. 1, iii. 1021 

4 Geo. 1, c. 11, i. 98 

6 Geo. 1, c. 18, iii. 892 

0 Geo. 1, c. 23, ii. 302. 574 

7 Goo. 1, c. 21, iii. 1218 

7 Geo. 1, e. 31, ii. 185 

8 Geo. 1, c. 25. ii. 408 

h 4 
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9 Geo. 1, c. 7 ii. 309. ili. 700 * 

9 Geo. 1, e. 22, i. 4G6. ii. 49, 60. 531. 
633. 694 

10 Geo. 1, c. 10, ii. 600 
12 Geo. 1, ii. 686 
21 Geo. 1, c. 19, ii. 166 

2 Geo. 2, Hi. 1297 
2 Geo. 2, c. 20, ii. 303 
2 Geo. 2, c. 22, iii. 992 
2 Geo. 2, c. 23, ii, 108, 109. iii. 1075. 
npp. ii. iii. 1341 

2 Goo. 2, c. 24, i. 143, ii. 271. iii. 851. 

app. ii. iii. 1374 
2 Geo. 2, c, 26, i. 406 
2 Geo. 2, c. 36, iii. 1906 * 

2 Geo. 2, c. 36, i. 406. iii. 1297 

3 Geo. 2, c. 20, iii. 848. 850. app. ii. iii. 
1453 

4 Geo. 2, c. 19, iii. 1180 

4 Geo. 2, c. 28, i. 441. ii. 418. 422, 
423. 445. iii. 971. app. ii. iii. 
1690 

6 Geo. 2, c. 30, i. 83. 92. 317. ii. 94. 

110. 185, 186, 187. 190. 194. G75. 

111. 994 

5 Geo. 2, ii. 122 

6 Geo. 2, c. 32, iii. 992 

5 Geo. 2, c. 39, iii. 1112 

6 Geo. 2, c. 6, ii. 157 

0 Geo. 2, c. 31, ii. 201. 438 

7 Geo. 2, «. 8, i. 191. iii. 1220. app. 
ii. iii. 1598 

7 Geo. 2, c. 20, ii. 53. app. ii. iii. 
1411 

7 Goo. 2, c. 22, ii. 590 

7 Goo. 2, e. 2rt, ii. 24G 

8 Goo. 2, e. 6, i. 412 
8 Geo. 2, c. 13, iii. 941 
8 Geo. 2, e. 16, iii. 798 

8 Geo. 2, e. 24, iii. 995 

9 Geo. 2, c. 11, ii. 703 
0 Geo. 2, c. 35, iii. 721 

9 Geo. 2, c. 36, ii. 115. npp. i. C22. 
app. ii. iii. 1135 

10 Geo. 2, e. 28, app. ii. iii. 1521 

11 Goo. 2, iii. 1153. 1176 
11 Geo. 2, c. 1, iii. 976 
11 Geo. 2, c. 14, iii. 970 

11 Goo. 2, c. 19, i. 81. 83. ii. 389, 390, 
391,392,393, 394. 438. 475. 687. 
iii. 971 , J 72, 973. 1027. 1034. J 108. 
1119. 1 121. 1133. 1180. npp. ii. iii. 
1325. 1400 

11 Goo. 2, c. 23, iii. 1024 

11 Goo. 2, c. 30, ii. 307 

12 Goo. 2, c, 13, ii. 110. app. ii. iii. 
1341 

12 Goo. 2, c. 28, ii. 507 

12 Geo. 2, c. 36, iii. 847. 938. 941 

13 Go:*. 2, ii. 607 

13 Geo. 2, c. 18, iii. 952 

13 Geo. 2, c. 19, iii. 1234 

14 Geo. 2, o. 6, i. 84. ii. C.05 
14 Geo. 2, e. 20 iii. 963 

14 Geo. 2, c. 38, iii. 953 

14 Goo. 2, c. 48, iii. 1234 

15 Geo. 2, o. 13, ii. 468 
15 Geo. 2, c. J8, i. 84 


Statutes — continued . 

15 Geo. 2, c. 28, ii. 12. 312 
15 Geo. 2, e. 30, ii. 704 
17 Geo. 2, ii. 596 
17 Geo. 2, c. 3, iii. 752. 953 
17 Geo. 2, c. 6, ii. 585 

17 Geo. 2, c. 38, i. 246. 284. ii. 570. 
591. iii. 752. 963. 1133. app. ii, iii. 
1498 

18 Geo. 2, c. 20, ii. 681. app. ii iii. 
1540 

18 Geo. 2, c. 34, ii. 507, 508. iii. 

1234 ' 

19 Geo. 2, c. 32, ii. 171 

19 Geo. 2, c. 33, app. ii. iii. 1482 

19 Goo. 2, c. 37, i. 464. ii. 567. iii. 
867 

20 Geo. 2, c. 19, ii. 688. app. ii. iii. 
1625 

20 Goo. 2, c. 29, iii. 969 

22 Geo. 2, e. 44, ii. 596. npp. ii. iii. 
1489 

23 Geo. 2, c. 13, i. 167. iii. 851 

24 Geo. 2, iii. 730 

24 Geo. 2, c. 19, iii. 848 
24 Geo. 2, c. 23, iii. 1001 
24 Geo. 2, c, 24, app. ii. iii. 1452 
24 Geo. 2, c. 40, ii. 63. 247. iii. 
1218 

24 Geo. 2, e. 44, ii. 331. 389. 580. 582. 
594. 596, 697, 598. GOO. iii. 798. 
1120. 1139. npp. ii. iii. 1379. 1466. 

1 565 

24 Geo. 2, c. 55, app. ii. iii. 1456 

24 Geo. 2, c. 114, iii. 1145 

25 Geo. 2, c. 6, ii;. 1265 
25 Geo. 2, e. 13, iii. 972 

25 Geo. 2, c. 36, i. 84. ii. 560. iii. 793. 
app. ii. iii. 1522 

20 Geo. 2, c. 33, i. 241. ii. 698, 699. 701 , 
702, 703 

26 Geo. 2, c, 59, iii. 1079 

27 Geo. 2, c. 3, i. 84 

27 Geo. 2, c. 20, ii. 389. 391. iii. 
751 

27 Geo. 2, c. 28, ii. 597 
29 Geo. 2, c. 25, ii. 596 
29 Geo. 2, o. 30, ii. 12 
31 Geo. 2, c. 10, i. 101. iii. 857 
31 Geo. 2, c. 11, ii. 588 
31 Geo. 2, c. 35, iii. 1264 
82 Geo. 2, c. 28, iii. 1031, 1032 

2 Geo. 3, c. 22, i. 246 

3 Geo. 3, c. 15, i. 342 

4 Geo. 8, c. 33, ii. 184. 194 

6 Geo. 3, c. 25, app. ii. iii. 1452 

6 Geo. 3, c. 36, ii. 674 
0 Geo. 3, c. 48, ii. 591 

7 Geo. 3, c. 50, i. 450. ii. 615 

12 Geo. 3, c. 21, i. 341 

13 Geo. 3, c. 31, i. 83 

13 Geo. 3, e. 51, iii. 1230 

13 Geo. 3, c. 63, i. 320. 322, 323 

13 Geo. 3, c. 78, ii. 80. 522, 523. 592. 

iii. 070. 1171. 1259 
13 Geo. 3, c. 80, ii. 691 

13 Geo. 3, c. 84, ii. 527 

14 Geo. 3, e. 48, iii. 868. 1234. npp. ii. 
iiL1415. 1601 

14 Geo. 3, c. 76, ii. 93 
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14 Geo. 3, c. 78, iii. 748. 1127. app. ii. 
iii. 1416 

15 Geo. 3, c. 39, i. 82 

17 Geo. 3, c. 26, iii. 1186 
17 Geo. 3, c. 30, ii. 203 
17 Geo. 3, c. 47, iii. 940 
17 Geo. 3, c. 50, app. il. iii. 1598 

17 Geo. 3, e. 57, iii. 940 

18 Geo. 3,-c. 19, i. 84 

19 Geo. 3, c. 74, i. 99 

20 Geo. 3, c. 17, app. ii. iii. 1503 

20 Geo. 3, c. 57, i. 381 

21 Geo. 3, c. 37, i. 157, iii. 851 

21 Geo. 3, c. 53, ii. 699 

22 Geo. 3, c. 19, ii. 580 
22 Geo. 3, e. 58, ii. 600 

22 Geo. 3, c. 83, ii. 569. iii. 752 

23 Geo* 3, c. 49, iii. 1056 
23 Geo. 3, c. 50, iii. 1056 

23 Geo. 3, c. 70, ii. 97. 582. iii. 750. 
1106 

23 Geo. 3, c. 88, ii. 590 

24 Geo. 3, c. 47, iii. 1106 

25 Geo. 3, c. 63, iii. 1049 

26 Geo. 3, c. 77, i. 503 

27 Geo. 3, c. 1, iii. 1077 

27 Geo. 3, c. 29, i. 158 

28 Geo. 3, c. 50, ii. 500 

28 Geo. 3, c. 56, Hi. 872 

29 Geo. 3, c. 10, ii. 624 
31 Geo. 3, iii. 1297 

31 Geo. 3, c. 11, iii. 1001 

31 Geo. 3, c. 25, ii. 254. iii. 1044. 

1055 

31 Geo. 3, c. 35, i. 95 

32 Geo. 3, iii. 1040 

32 Geo. 3, c. 54, ii. 498, 499 

32 Geo. 3, c. 56, iii. 851 

32 Geo. 3, c. 57, ii. 247 

32 Geo. 3, c. 58, i. 341. iii. 945. 949 

32 Geo. 3, c. 60, ii. 645, 640 

33 Geo. 3, c. 101, app. ii. iii. 1492 
33 Geo. 3, c. 5, ii. 340 

33 Geo. 3, c. 13, iii. 1059 
33 Geo. 3, c. 54, ii. 498, 499. iii. 
1044 

33 Geo. 3, c. 55, iii. 1237 
33 Geo. 3, e. 75, iii. 851 

33 Geo. 3, c. 84, ii. 592 

34 Geo. 3, c. 20, iii. 1 247 

34 Geo. 3, c. 68, iii. 809. 1217 

34 Geo. 3, c. 74, ii. 529 

35 Geo. 3, c. 65, iii. 1056 

35 Geo. 3, c. 63, iii. 867. 1049. 1055 

35 Geo. 3, c. 101, iii. 1007 

36 Geo. 3, c. 83, iii. 944 

37 Geo. 3, c. 19, ii. 533. iii. 1056 

37 Geo. 3, c. 90. ii. 107. 111. 606. 

iii. 1046. 1054. app. ii. iii. 1558 
37 Geo. 3, c. 123, app. ii. iii. 1461 
37 Geo. 3, c. 126, ii. 810. 312 

37 Geo. 3, c. 136, iii. 1054, 1055, 

1056 

38 Geo. 3, c. 2, iii. 848 

38 Geo. 3, c. 5, ii. 389. app. ii. iii* 
1563 

38 Geo. 8, c. 78, ii. 624 

38 Geo. 3, c. 87, ii. 442 

39 Geo. 3, c. 12, app. ii. iii. 1378 


Statutes — continued . 

39 Geo. 3, c. 69, iii. 780 
39 Geo. 3, c. 85* ii. 611. 615 

39 & 40 Geo. 3, c. 99, app. ii. iii. 
1512 

89 & 40 Geo. 3, c. 105, iii. 1078 
41 Geo. 8, o. 23, iii. 952 
41 Geo. 3, c. 81, app. ii. iii. 1375, 
1430 

41 Geo, 3, e. 70, ii. 563 
41 Geo. 3, c. 90, i. 233 
41 Geo. 3, c. 107, iii. 938. 941 

41 Geo. 3, c. 109, i. 83. 86. iii. 1125 

42 Geo. 3, c. 46, i. 240 
42 Geo. 3, c.81>ii. 294 

* 42 Geo. 3, c. 85, i. 322 
4*2 Geo. 3, c. 107, i. 421 

42 Geo. 3, c. 116, i. 251 

43 Geo. 3, c. 20, iii. 1)54 

43 Geo. 3, c. 46, ii. 088. iii. 1031. app. 
ii. iii. 1476, 1477 

43 Geo. 3, c. 58, ii. 50, 51, 52. 674. 691. 
693, 694 

43 Geo. 3, c. 69, ii. 273 
43 Geo. 3, c. 85, ii. 585 
43 Geo. 3, c. 99, ii. 268 
43 Geo. 3, c. 120, iii. 1009 
43 Geo. 3, c. 127, ii. 254 
43 Geo. 3, c. 140, i. 81. ii. 584 
43 Geo. 3, c. 141, ii. 584 

43 Geo. 3, c. 160, iii. 882 

44 Geo. 3, c. 77, ii. 699 
44 Geo. 3, c. 92, i. 83 

44 Geo. 3, c. 98, iii. 1040, 1041. 
1055 

44 Geo. 3, c. 102, i. 81 

45 Geo, 3, c. 72, ii. 247 
45 Geo. 3, c. 89, iii. 930 
45 Geo. 3, c. 92, i. 83, 84 

45 Geo. 3, c. 126, i. 194 

40 Geo. 3, c. 37, i. 159. 190, 191 

46 Geo. 3, c. 43, iii. 1040 

46 Geo. 3, c. 101, iii. 992, 993 
46 Geo. 3, c. 135, ii. 173, 174. 177 

46 Geo. 3, c. 138, ii. 170 

47 Geo. 3, e. 1, i. 316 

47 Geo. 3, c. 68, i. 247. iii. 1218 

47 Geo. 3, c. 74, ii. 670 

48 Geo. 3, c. 14, iii. 1055 

48 Geo. 3, c. 74, i. 222. ii. 670 
48 Geo. 3, c. 93, ii. 501 
48 Geo. 3, c. 123, ii. 364. 503 
48 Geo. 3, c. 126, iii. 875, 870 
48 Geo. 3, c. 127, ii. 699 
48 Geo. 3, e. 129, iii. 1056 

48 Geo. 3, e. 149, ii. 249. 332. iii. 1038. 
1040, 1041. 1044. 1046, 1047, 1048, 
1049. 1054. app. ii. iii. 1322 

49 Geo. 3, c. 12, iii. 750 

49 Geo. 3, c. 68, ii. 593. app. ii. iii. 
1455 

49 Geo. 3, c. 121, i. 77. 83. 110. 317. 
ii. 125. 132. 185. 189. 259. iii. 1061, 
1062. app. ii. iii. 1512 

49 Geo. 3, c. 125, ii. 498 

60 Geo. 3, c. 48, i. 249. iii. 738 

50 Geo. 3, c. 49, iii. 750 
62 Geo. 3, c. 3, iii. 1306 
52 Geo. 3, c. 39, iii. 739 
52 Geo. 3, c. 63, ii. 617 
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62 Geo. 9, c. 99, ii. 500 
62 Geo. 8, c. 190, ii. 631 
62 Geo. 3, c. 149, ii. 006 

62 Geo. 3, c. 146, i. 243, 244. ii. 690 

63 Geo. 3, c. 102, ii. 360. 602, 663. app. 
ii. iii. 1446 

63 Geo. 3, c. 127, ii. 600. iii. 1080. app. 
ii. iii. 1489 

63 Geo. 3, c. 169, app. ii. iii. 1404 
63 Geo. 3, c. 170. iii. 978 
63 Geo. 3, c. 192, ii. 333 

63 Geo. 3, e. 194, iii. 1310 

64 Geo. 3, c. 15, i. 322 
64 Geo. 3, c. 96, iii. 847 

64 Geo. 3, c. 107, ii. 309. iii. 1002 
64 Geo. 3, c. 137, i. 270. iii. 992 
54 Geo. 3, c. 141, ii. 501 
64 Geo. 3, c. 145, ii. 106 
54 Geo. 3, c. 150, 111- 938. 939. 941 
54 Geo. 3, c. 168, iii. 902 

64 Geo. 3, c. 170, i. 106. 109. 168. 160. 
191. 383. ii. 630. app. i. 696. 598. 
ii. iii. 1412 

54 Geo. 3, c. 91, app. ii. iii. 1560 
54 Geo. 3, c. 184, app. ii. iii. 1557 

54 Geo. 3. c. 194, app. ii. iii. 1325 

55 Geo. 3, c. 19, app ii. iii. 1372 
55 Geo. 3, c. 51, iii. 952 

66 Geo. 3, c. 68, ii. 521, 622, 523 

55 Geo. 3, c. 108, i. 83. 87. iii. 1007 
66 Geo. 3, c. 137, i. 482. ii. 309. iii. 

751. app. ii. iii. 1498 

56 Geo. 3, c. 130, iii. 752 

55 Geo, 3, c. 144, app. ii. iii. 1558 
55 Geo. 3, c. 140, i. 392 
55 Geo. 3, c. 180, ii. 438 

65 Geo. 3, c. 184, iii. 1035, 1036. 1038. 
1040. 1042, 1043, 1044, 1045, 1046, 
1047, 1048. 1051. 1054. 1056. app. 
ii, iii. 1322. 1372. 1557, 1588 

55 Geo. 3, c. 192, ii. 333. upp. ii. iii. 
1384 

65 Geo. 3, c. 194, ii. 47. app. ii. iii. 
1325 

50 Geo. 3, c. 60, ii. 390 

56 Geo. 3, c. 68, iii. 10C8 

66 Geo. 3, c. 139, iii. 1001. app. ii. iii. 
1548, 1640 

67 Geo. 3, c. ID, iii. 730. app. ii. iii. 
1461 

67 Geo. 3, c. 29, ii. 528 
67 Geo. 3, c. 93, ii. 389. 391. 303. 099. 
app. ii. iii. 1400 

57 Geo. 3, c. 97, app. ii. iii. 1531 

67 Geo. 3, c. 99, iii. 964, 965. 1003 

58 Geo. 3, c. 41, iii. 1171 

68 Geo. iii. c. 45, app. i. 607 
68 Geo. iii. c. 69, Hi. 1233 
68 Geo. 3, c. 70, i. 84 

58 Geo. 3, c. 93, ii. 246 

68 Geo. 3, c. 127, i. 96 

69 Geo. 3, c. 12, i. 317. ii. 309.iii. 1007. 
1100. app. ii. iii. 1498. 1588 

59 Geo. 3, c. 4B, ii. 11 

59 Geo. 3, c. 60, ii. 1004, 1005 
69 Geo. 3, ©• 09, app. ii. iii. 1324. 
1379 

69 Geo. 3, c. 96, iii. 1231 


Statute s — continued. 

69 Geo. 3, c. 128, ii. 498 
69 Geo. 3, c. 158, ii. 498 

1 Geo. 4, c. 56, iii. 3851. 1444 
1 Geo. 4, c. 87, ii. 424. app. ii. iii. 
1411 

1 Geo. 4, c. 101, i. 322 
1 Geo. 4, c. 114, ii. 564 
1 Geo. 4, c. 119, ii. 350. 561, 662, 
663, 664, 505. app. ii. iii. 1445 
1 Sc 2 Geo. 4, c. 21, i. 168. iii. 1002 
1 Sc 2 Geo. 4, c. 32, iii. 1002 
1 & 2 Geo. 4, c. 55, iii. 764. 1047 
l Sc 2 Geo. 4, c. 75, iii. 1152. 1299 
1 Sc 2 Geo. 4, c.77,ii. 224 
1 & 2 Geo. 4, c. 78, ii. 204. 206. 209. 
214. 255 

1 & 2 Geo. 4, c. 87, ii. 24 
1 & 2 Geo. 4, c. 118, ii. 590 
3 Geo. 4, c. 23, ii. 585 
3 Geo 4, c. 39, iii. 1280, 1237. app. 

ii. iii. 1351. 1505. 1603 
3 Geo. 4, e. 55, ii. 603 
3 Geo. 4, c. 75, ii. 701, 702 
3 Geo. 4, c. 102, iii. 1075 
3 Geo. 4, e. 123, ii. 501 

3 Geo. 4, c. 126, i. 160. ii. 521, 622. 
530. iii. 1172, 1173, app. ii. iii. 
1521. 1565. 1568. 1578 

4 Geo. 4, c. 7, aj>p. ii. iii. 1482 
4 Geo. 4, c. 16, ii. 138 

4 Geo. 4, c. 29, ii. 585 
4 Geo. 4, c. 33, ii. 146 
4 Geo. 4, c. 34, ii. 586, 587. iii. 1296. 

app. ii. iii. 1455. 1625 
4 Geo. 4, c. 41, ii. 156. iii, 868, 869. 
1166. 1302 

4 Geo. 4, c. 54, ii. 629. app. ii. iii. 
1564 

4 Geo. 4, c. 76, ii. 699. 702. app. ii. iii. 

1482 

4 Geo. 4, c. 83, ii. 42 
4 Geo. 4, c. 91, ii. 704. app. ii. iii. 

1483 

4 Geo. 4, c. 95, ii. 521. 527. app. ii. iii. 
1437 

5 Geo. 4, c. 11, npp. ii. iii. 1373 

5 Geo. 4, c. 18, ii. 591. 596. app. ii. iii. 
1625 

5 Geo. 4, c. 74, ii. 486 
5 Geo. 4, c. 83, iii. 732. app. ii* iii. 
1452. 1521 

5 Geo. 4, c. 84, app. i. 592 
5 Geo 4, c 94, iii. 871 

5 Geo. 4, c. 96, iii. 1296 

6 Geo. 4, c. 98, ii. 130 

5 Geo. 4, c. 112, app. ii. iii. 1522 
C Geo. 4, c. 6, i. 85. iii. 1143 

C Geo. 4, e. 10, ii. 150 

6 Geo. 4, c. 16, i. 77. 83. 86. 92. 898. 
ii. 70. 94. 114. 121, 122, 123, 124. 
126, 127. 129, 130, 131, 138. 146. 
147, 148. 150, 151, 152, 153, 154. 
162. 165. 167, 168. 170, 171, 172, 
173, 174, 175, 176, 177, 178. 180, 
181, 182, 183, 184, 185, 186, 187, 
188, 189, 190. 193, 194. 350. iii. 
992. 1023. 1061, 1062. 1148. 1177. 
1183. 1237. app. ii. iii. 1345, 1346, 
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1347,1348. 1351, 1352. 1355,1350, 
1357, 1358, 1350, 1300, 1301. 1449. 
1520. 1582. 1625 
6 Geo. 4, c. 18, ii. 698 
6 Geo. 4, c. 20, iii. 1218 
6 Geo. 4, c. 41, iii. 1044. app. ii. iii. 
1557 

6 Geo. 4, c. 42, app. ii. iii. 1509 
6 Geo. 4, c. 50, i. 536. ii. 580. app. ii. 
iii. 1451 

C Geo. 4, c. 57, iii. 1004, 1005 

6 Geo. 4, c. 66, iii. 1226 

« Geo. 4, c. 80, iii. 750 

6 Geo. 4, c. 86, i. 317 

6 Geo. 4, c. 87, app. ii. iii. 1423 

6 Geo. 4, c. 92, ii. 699 

6 Geo. 4, c. 94, ii. 648. iii. 872. 1146. 

1149, 1150. app. ii. iii. 1419 
6 Geo. 4, c. 104, iii. 868 
6 Geo. 4, c. 107, i. 473 
6 Geo. 4, c. 108, iii. 750. app. ii. iii. 

1520 

6 Geo. 4, c. 109, iii. 890 
6 Geo. 4, c. 110, iii. 869. 1302 
6 Geo. 4, c. 112, iii. 1223 
6 Geo. 4, c. 125, app. ii. iii. 1452. 

1521 

6 Geo. 4, c. 133, ii. 47. app. ii. iii. 
1325 

7 Geo. 4, c. 16, ii. 465. 

7 Geo. 4, c. 36, ii. 120 
7 Geo. 4, c. 37, ii. 350 

7 Geo. 4, c. 46, ii. 146. iii. 800. 807. 

app. ii. iii. 1303. 1505, 1506 
7 Geo. 4, c. 48, iii. 869 
7 Geo. 4, c. 57, i. 304. ii. 140. 561, 
562, 563, 564. iii. 1021. 1027. 1177. 
app. ii. iii. 1431. 1445, 1446. 1448 
7 Geo. 4, c. 64, i. 24. 82. 85. 315. 327. 
ii. 3. 38. 341. 386. 438. iii. 957. 
app. i. 592. iii. 1460, 1461. 1580 
7 Geo. 4, c. 65, ii. 382 
7 & 8 Geo. 4, c. 3, iii. 1144 
7 & 8 Geo. 4, c. 15, ii. 225 
7 & 8 Geo. 4, c. 17, ii. 389 
7 & 8 Geo. 4, c. 18, iii. 736 
7 & 8 Geo. 4, c. 20, a. 46, ii. 635 
7 &c 8 Geo. 4, c. 24, ii. 521. iii. 1172 
7 & 8 Geo. 4, c. 27, ii. 12 
7 & 8 Geo. 4, c. 28, i. 100, 101. ii. 
302. 470, 471. 

7 & 8 Geo. 4, c. 29, i. 95. 154. 158. 
ii. 8, 9. 53. 277, 278, 279. 457. 609. 
615, 616, 617. 681. 693. app. i. 628. 

ii. iii. 1327. 1420, 1421. 1457, 1458. 
1460. 1464 

7 & 8 Geo. 4, c. 30, ii. 49, 50, 51, 52. 
532, 633. 588. 591. 597. 694, 695. 

iii. 1143, 1144. app. ii. iii. 1438. 
1450. 1454. 1470. 1480 

7 & 8 Geo. 4, c. 31, i. 158. ii. 530. 
533 

7 & 8 Geo. 4, c. 53. iii. 749 
7 & 8 Geo. 4, c. 90, iii. 1144 
9 Geo. 4, c. 3, ii. 588 
9 Geo. 4, c. 14, ii. 356. 373. 487. 555. 
559. 665. 669. iii. 824. 994. 1058. 
app. U. iii. 1397. 1442. 1473 


St atut jss — con tin ued. 

9 Geo. 4, c. 15, i. 23. 494. ii. 626. app. 

i. 632. ii. iii. 1522 

9 Geo. 4, c. 17, ii. 338. app. ii, iii. 1496 
9 Geo. 4, c. 22, app. ii. iii. 1378. 1412 
9 Geo. 4, c. 24, ii. 209 
9 Geo. 4, c. 31, i. 507. ii. 587. 691, 
692. 694. iii. 724. 893. 895. 949. 
1098. app. ii. iii. 1432. 1478. 1480. 
1489. 1527. 1533 

9 Geo. 4, c. 32, i. 100, 101. 152. ii. 

470. app. i. 589. 629. ii. iii. 1324 
9 Geo. 4, c. 43, iii. 992 
9 Geo. 4, c. 60, ii. 506 
9 Geo. 4, c. 64, app. ii. iii. 1490 

0 Geo. 4, e. 69, ii. 500. app. ii. iii. 
1431 

9 Geo. 4, c. 77, app. ii. iii. 1438 
9 Geo. 4, c. 91, app. ii. iii. 1482 
9 Geo. 4, c. 92, app. ii. iii 1585 
10 Geo. 4, c. 7, app. ii. iii. 1496 
10 Geo. 4, c. 44, ii. 601 

10 Geo. 4, c. 56, ii. 498, 499 

11 Geo. 4, ii. 294, 295. 424. 466 
11 Geo. 4, c. 11, iii. lt)27 

11 Geo*. 4 & 1 Will. 4, c. 20, iii. 1291 
11 Geo. 4 6c 1 Will. 4, c. 38, app. ii. iii. 
1445 

11 Geo. 4 & 1 Will. 4, e. 47, ii. 519. 

521. app. ii. iii. 1365 
11 Geo. 4 & 1 Will. 4, c. 64, app. ii. iii. 
1452 

1 1 Geo. 4 & 1 Will. 4, c. 60, app. ii. iii. 
1424. 1426 

11 Geo. 4 & 1 Will. 4, e. 68, app. ii. iii. 
1377 

1 Will. 4, app. ii. iii* 1568 
1 Will. 4, c. 3, ii. 1310 
1 Will. 4, c. 7, ii. 170. iii. 1311. app. 

ii. iii. 1355 

1 Will. 4. c. 22, i. 322, 323. app. i. 612. 
018 

1 Will. 4, c. 32, app. ii. iii. 1452 
1 Will. 4, c. 40, ii. 441 
1 Will. 4, c. 46, iii. 901 
1 Will. 4, c. 60, app. i. 624. app, ii. iii. 
1484. 1600 

1 Will. 4, c. 66, ii. 461. 460 
1 Will. 4, c. 68, ii. 294, 295 
1 Will. 4. e. 70, ii. 424 
1 & 2 Will. 4, c. 32, ii. 499. 501. 503, 
504, 505, 506. app. ii. iii. 1431,1432. 
1452. 1489. 1577 

1 & 2 Will. 4, c. 37, app. ii. iii. 1624 

1 & 2 Will. 4, c. 38, ii. 309 

1 & 2 Will. 4, c. 41, app. ii. iii. 1383 

1 & 2 Will. 4, c. 42, app. ii. iii. 1571 

1 & 2 Will. 4, e. 56, ii. 121. 126. 151. 

174. app. ii. iii. 1357 
1 & 2 Will. 4, c. 58, ii. 179. app. ii. iii. 
1461 

1 & 2 Will. 4, c. 60, iii. 1233 

2 Will. 4, c. 34, ii. 310, 311 
2 Will. 4, c. 39, i. 478. ii. 583. Iii. 131 1 
2 Will. 4, c. 45, app. ii. iii. 1450 
2 &> 3 Will. 4, c. 1. iii. 1251 
2 & 3 Will. 4, c. 42, app. ii. iii. 1385. 

1415 

2 & 3 Will. 4, c. 44, i. 317 
2 & 3 Will. 4, c. 64, app. ii. iii. 1380 
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2 &3 Will. 4, e. 71, iil. 7-14. 851. 
911. 913. 919. 922. 1139. 1248. 
1251. 1257. 1294,1295. app. ii. iii. 
1380. 15*28, 15*29. Kill, 1012 
2 & 3 Will. 4, c. 72, ii. 531. 533 
2 & 3 Will. 4, c. 100, iii. 1088. app. 

ii. iii. 1507 

2 & 0 Will. 4, c. 114, ii. 121. 150. 183 
2 & 3 Will. 4, c. 120, »pp. ii. iii. 1450 

2 & 3 Will. 4, e. 123, ii. 400. app. ii. 

iii. 1424 

3 Will. 4, iii. 920 

3 & 4 Will. 4, iii. 901 
3 & 4 Will. 4, c. 4. app. i. 590 
3 & 4 Will. 4, c. 15, iii. 943 
3 & 4 Will. 4, c. 22, app. ii. iii. 1551 
3 & 4 Will. 4, c. 27, ii. 399. 400. 401, 
402, 403, 404, 405. 407. 429. 051. 
app. ii. iii. 1400. 1411. 1470, 1471. 
1473. 1539. 3590 

3 & 4 Will. 4, c. 40, app. ii. iii. 1551. 
1591 

3 & 4 Will. 4, e. 42, i. 80. 107. 109. 
111. 113.122. 490. ii. 4.200.439, 
440. 490. 575, 570. 051. 050. 709. 
iii. 823. 852. 972. 977, 978. 987. 
1193. app. i. 595, 590. 598. 009. 
628. 030. 032. upp. ii. iii. 1313.1324. 
1342, 1343, 1344. 1303, 1304. 1388 
1402. 1404. 1418. 1450, 1451. 1402. 
1471. 1484. 1524. 1541 
8 & 4 Will. 4, c. 47, app. ii. iii. 1000 
3 & 4 Will. 4, c. 49, i. 23. app. i. 589 
3 & 4 Will. 4, c. 51, app. ii. iii. .1323 

3 Sc 4 Will. 4, c. 52, npp. ii. iii. 1338 

3 & 4 Will. 4, c. 53, app. ii. iii. 1522 

3 <fc 4 Will. 4, e. 55, npp. ii. iii. 1583 

3 Sc 4 Will. 4, <*. 74, ii. 334. 402. 457. 

app. i. 022. a.pp. ii. iii. 1340. 1422 
3 & 4 Will. 4, c. 82, i. 23. upp. i. 589 
3 & 4 Will. 4, e. 98, ii. 247. iii. 1007. 

app. ii. iii. 1590, 1591 
3 & 4 Will. 4, c. 99, iii. 1017. npp. ii. 
iii. 1554 

3 & 4 Will. 4, c. 100, ii. 41 1 . 520. iii. 
832, 833. app. ii. iii. 1414 

4 Will. 4, c. 20, upp. i. 020 
4 Will. 4, c. 27, iii. 1185 

4 Sc 5 Will. 4, c. 22, app. ii. iii. 1325, 
1320 

4 Sc 5 Will. 4, c. 25, app. ii. iii. 1484 
4 Sc 5 Will. 4, c. 49, iii. 1200 
4 & 5 Will. 4, c. 51, app. ii. iii. 1520 

4 & 5 Will, 4, c. 70, app. ii. iii. 1300, 
1301. 1378. 1443. 1452. 1489. 1498. 
1542. 1547, 1548, 1549, 1550,1551 

5 & 0 Will. 4, e. 18, app. ii. iii. 1508 
5 & 0 Will. 4, c. 19, iii. 1299. 1304. 

app. ii. iii. 1625 

5 & 0 Will. 4, c. 20, app. ii. iii. 1452 
5 & (> Will. 4, c. 41, ii. 245. app. ii. iii. 
1309. 1432 

5 & 6 Will. 4, c. 49, ii. 331 

6 & 0 Will. 4, c. 50, i. 160. ii. 521. 520. 
539. app. ii. iii. 1430, 1437. 1452. 
1489 

5 & 6 Will. 4, c. 54, ii. 703 
5 & 0 Will. 4, c. 59, ii. 357. app. ii. iii. 
1324. 140 J, 1402. 1577 


Statutes— continued, 

5 Sc 0 Will. 4, c. 02, iii. 1290. app. ii. iii. 
1490 

5 & fl Will. 4, c. 03, iii. 1200 
5 & 0 Will. 4, c. 05, iii. 938 
5 & (3 Will. 4, c. 09, app. ii. iii. 3378 
5 Sc 0 Will. 4, c. 74, iii. 1080 
5 & 0 Will. 4, e. 70, ii. 338, 339. iii. 
1248. app. ii. iii. 1372. 1375. 1380. 
1380. 14 ‘j8. 3448, 1449. 1514. 1521. 
1532. 1534. 1500. 1570 
5 St 0 Will. 4, c. 83, iii. 938, 039. app. 

ii. iii. 1530 

5 & 0 Will. 4, c. 90, app. ii. iii. 1497 
0 Will. 4, c. lxxvii. app. ii. iii. 1509 
C & 7 Will. 4, c. 8, i. 80 

0 & 7 Will. 4, c. 58, ii. 225. app. ii. iii. 
1304 

0 Sc 7 Will. 4, c. 71, iii. 1080. app. ii. 

iii. 1508 

G Sc 7 Will. 4, e. 70, ii. 025 

6 & 7 Will. 4, c. 85, ii. 700. 703. app. 
ii. iii. 1483 

0 & 7 Will. 4, c. 86, i. 243. app. i. 
009 

0 & 7 Will. 4, e. 89, app. i. 592 
0 & 7 Will. 4, c. 103, ii. 271. 338 
0 & 7 Will. 4, c. Ill, ii. 470 
0 Sc 7 Will. 4, c. 112, app. ii. iii. 1383 

0 & 7 Will. 4, c. 3 14, app. ii. iii. 1398 

7 Will. 4 & 1 Viet. e. 10, upp. ii. iii. 
1591 

7 Will. 4 & 1 Viet. c. 20, ii. 333, 334 
7 Will. 4 Sc 1 Viet. c. 20, ii. 334. 409. 
433. iii. 784. 1289. upp. ii. iii. 1419. 
1010, 161 7, 1018 

7 Will. 4 & 1 Viet.. <*. 55, iii. 1032 
7 Will. 4 & I Viet. c. 78, ii. 338 
7 Will. 4 & 1 Viet. c. 80, app. ii. iii. 
1591 

7 Will. 4 & 1 Viet. o. 85, ii. 572. app. 
ii. iii. 3 327, 1328. 1459. 1478, 1479, 
1480. 1534 

7 Will. 4 & 1 Viet. c. 80, app. ii. iii. 
1370 

7 Will. 4 & 1 Viet. c. 87, app. ii. iii. 
1504 

7 Will. 4 & 1 Viet. c. 90, ii. 310. app. 
ii. iii. 1400 

1 Viet. e. 44, i. 80 

1 Viet. c. 55, iii. 3023. app. ii. iii. 1555, 
1550 

1 Viet. c. 6«S i. 80 
1 Viet. c. 09, app. ii. iii. 1508 
1 Viet. c. 84, ii. 338. app. ii. iii. 1420 
1 & 2 Viet. c. 14, app. ii. iii. 1014 

1 & 2 Viet. c. 17, app. ii. iii. 1496 

1 & 2 Viet. e. 18, upp. ii. iii. 1496 

1 & 2 Viet. c. 74, app. ii. iii. 140 

1 & 2 Viet. c. 77, app. ii. iii. 1496 

1 Sc 2 Viet. c. 85, iii. 1054 

1 & 2 Viet. c. 90, ii. 140. iii. 800. app. 
ii. iii. 1509 

1 & 2 Viet. c. 105, app. i. 105 

1 & 2 Viet. c. 110, ii. 350. iii. 1017. 
3237. app. ii. iii. 1349. 1445,1440. 
1554. 1003, 1004 

2 & 3 Viet. c. 11, app. ii. iii. 1591 
2 & 3 Viet. e. 18, app. i. 010 

2 & 3 Viet. c. 28, iii. 1248 
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2 Sc 3 Viet. c. 29, ii. 173. app. ii. iii- 
1355, 1350. 1506 

2 Sc 3 Viet. c. 37, ii. 246. iii. 1188. app. 
ii. iii. 1591 

2 & 3 Viet. e. 81, app. ii. iii. 1437 
2 6c 3 Viet. c. 85, app. ii. iii. 1301 

2 & 3 Viet. c. 88, app. ii. iii. 1452 

3 Viet. c. 9, app. ii. iii. 1498 
3 Sc 4 Viet. c. 4, iii. 1117 

3 6c 4 Viet. e. 5, ii. 507 
3 6c 4 Viet. c. 24, app. ii. iii. 1407 
3 & 4 Viet. c. 20, ii. 530. upp. i. 590. 
598 

3 & 4 Viet. c. 27, app. ii. iii. 1591 
3 & 4 Viet. c. 73, ii. 498 
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LA W 


OF 

EVIDENCE. 


Every system of municipal law consists of substantive and 
adjective provisions. 

Substantive, which define primary (a) rights (6) and duties; 
adjective, which provide means for preventing or remedying the 
violation of substantive provisions. 

If all were both able and willing to fulfil the substantive pro- 
visions of the law, those which are merely adjective would be 
unnecessary. But without adjective provisions for preventing 
and remedying violations of the mandatory branches of the law, 
by imposing actual restraint in some instances, -and annexing 
penal or remedial consequences to disobedience, in others, such 
laws would be of no greater, frequently of less effect’ than mere 
moral precepts. It is of the very eSsenqe of a municipal law, not 
only to y>rescribe a rule of conduct, but to compel obedience, either 
by actual restraint, or by annexing such consequences to disobe- 
dience as are on the whole the most convenient, so that any 
addition or excess would be productive of more evil than good. 


(a) That is, which exist independently 
of any violation of a law, as contradistin- 
guished from those which are consequent 
upon disobedience. Thus the right of per- 
sonal liberty is a substantive primary right, 
as contradistinguished from a right to da- 
mages for imprisonment, which results from 
a violation of the primary right. 

(ft) llight, in its primitive legal sense, 
is that which the law directs : in popular 
acceptation, that which is so directed for 
the protection or advantage of an indivi- 
dual, is said to be his right. 

When if is said that A .^las a right to an 


estate or to damages, it is meant, that un- 
der the circumstances the law directs that 
he shall have that estate or shall have da- 
mages. When it is said that 13. has a 
right of action, it is meant, that the law 
under the circumstances provide# means 
for enforcing lus claim. 

When the learned author ,6 f the Com- 
mentaries, in the languageof the civil lavij, 
speaks of the rights of things,. he Uses the 
term in its primitive Sense, and treats of 
those legal incidents which' the law pre- 
scribes as to things, such as possession, 
enjoyment., succession, or transfer. 
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LAW OF EVIDENCE : 


Such adjective provisions are either 'preventive or remedial . 

Preventive, which are devised for the actual prevention of viola- 
tions of the law ; 

Remedial, which are devised for the purpose of repairing the 
consequences of disobedience. 

Preventive provisions, again, are either such as are designed to 
prevent violations of the law by interposing actual forcible corpo- 
real restraint ; as where one is prevented by force from doing some 
special injury to the person or the property of another, or is re- 
strained from doing mischief generally by imprisonment ; or they 
are such as operate on the mind by the fear of penal consequences 
annexed to defined transgressions (c). 

Remedial, which afford a remedy or reparation in respect of some 
violation of right, consist either in awarding specific restitution, as 
by an actual restoration of goods wrongfully detained from the 
owner; or in giving damages co-extensive with the particular 
injury. 

In order to annex either remedial or penal consequences to their 
proper predicaments in fact, it is essential that the true state of 
facts should be investigated by competent means ; that the legal 
consequences appertaining to such ascertained facts, as previously 
defined by the law, should be declared by judicial authority ; and 


(r) A wrong, tlie subject of legal visita- 
tion, consists abstractedly in the mere pri- 
vation of right : the boundaries of right 
and wrong, in a ‘legal sense, are identical, 
and to define the limits of the one is to de- 
fine the limits of the other. This conside- 
ration by no means dispenses with the defi- 
nition of particular wrongs and their con- 
sequences ; so far from it, that in practice 
mere adjective provisions, by defining 
wrongs and their consequences, in fact, de- 
fine and determine not merely the value 
but the extent of tlie right. And this must 
be the natural if not tlie necessary conse- 
quence of a system, which depends in a 
great measure on precedent and usage : for 
instance, the law directs generally that a 
man has a right to his reputation, hut the 
extent of the right and its value depend 
upon the extent to which that right is pro- 
tected by annexing remedial or penal con- 
sequences to invasions of that right. To 
say that a man is a thief is actionable ; it 
is a wrong in contemplation of law, and 
therefore to that extent the party has a 
right to his reputation in the first instance. 


and a right to damages for the violation of 
right in the second. But to say that a man 
is a drunkard or a swindler \*per se neither 
actionable nor indictable, consequently to 
say so does not constitute a 'wrong in a 
legal sense ; and therefore in this respect 
a man has not a legal right. And there- 
fore, though wrong be generally nothing 
more than a privation of right, yet in prac- 
tice it frequently happens that the extent 
and limits of tlie right are defined by the 
extent and limits of tlie wrong. Again, the 
value of a legal right obviously depends on 
the nature and extent of the adjective 
provisions, whether remedial or penal, by 
which it is protected. Be the right in its 
own nature ever so precious, its practical 
value must depend on the efficacy of the 
adjective provisions by which it is guarded. 
To punish a wilful homicide by the inflic- 
tion, not of death, but of a pecuniary fine, 
like the Saxon weregild, would be to ren- 
der life itself precarious ; to punish theft 
merely by the infliction of a trifling fine, 
would render pniperty of little jralue. 
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lastly, that the legal consequence, if not already annexed, should 
be actually annexed by an executive process. 

To the investigative process, again, it is essential that the par- 
ties should by their pleadings mutually state what each deems to 
be essential to his claim or charge, or defence, and that each should 
be allowed to dispute or deny the statement of his adversary. By 
this means, if any facts be disputed, they are distinguished from 
the admitted facts, in order to be submitted to inquiry before the 
proper tribunal. 

It is incumbent on the party who makes a claim or charge, to 
state facts which, if true, show that the charge or claim is founded 
in law : the law of England requires the defendant either by a de- 
murrer to admit the facts and deny the legal consequence con- 
tended for by the plaintiff' or prosecutor, or to deny the facts so 
alleged, wholly or in part, or, admitting the facts so alleged to be 
true, to state others, which, taken in connection with the facts 
already stated, show that the claim or charge is unfounded in law. 

Again, where such additional facts are pleaded in defence, it is 
for the prosecutor or plaintiff', in his turn, either to deny some 
material fact so pleaded in defence, or, admitting those facts to be 
true, either to demur in law, so as to raise a mere question of law, 
or to allege additional facts; and in like manner, so long as 
further facts are pleaded by the one party, the other may either 
deny one or more of such facts, or demur, or allege further facts. 
It is obvious that such a series of mutual allegations, whfcre the 
condition is that each which does not terminate the series must 
contain the averment of some new and material fact, must rapidly 
converge to an issue either of law or fact ( d ). 


((/) The law, however, frequently sanc- 
tions a generality in pleading, which leaves 
the fact which is to be tried intermixed 
with most important legal considerations. 
For instance, the declaration in an action 
of trover alleges in substance nothing more 
than the conversion by the defendant of 
the plaintiff's goods ; the defendant by his 
plea denies such conversion ; and the ques- 
tion for the jury is,* whether the defendant 
has so converted the goods of the plaintiff ; 
and this issue frequently involves not 
merely one or more simple facts, but diffi- 
cult legal considerations, such as questions 
of title, the law of bankruptcy, the right of 
stoppage in transitu, and many others. It 


is obvious, that such an intermixture of law 
and fact could not be avoided without the 
aid of minute and particular pleadings, in 
the course of which the real merits and 
justice of the case would frequently be 
embarrassed with difficulties, arising from 
a necessary adherence to technical rules. 
The science of special pleading having 
been frequently perverted to the purposes 
of chicane and delay, the Courts have, in 
some instances, and the Legislature in 
many more, permitted the general issue to 
be pleaded, which leaves every thing open, 
— the fact, the law, and the equity of the 
case; and though it should seem as if much 
confusion and uncertainty would result 

from 


* These observations were written previous to the late material alterations in the 
rules of pleading. 
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4 LAW OF EVIDENCE : 

By the law of England, questions or issues of fact thus agreed 


from so groat a relaxation of the strictness 
anciently observed, yet experience has 
shown it to be otherwise, especially with 
the aid of a Hew trial, in case either party 
be unfairly surprised by the other. 3 111. 
Com in. .300. 

For tlie finding a verdict on every issue, 
it is essential, in the first, place, to know 
what facts, when proved, will' satisfy the 
issue in point of law ; and secondly) to 
inquire whether such facts have been 
proved. The office of the jury is conliucd 
altogether to the latter question ; their 
duty is to ascertain the existence of facts 
l>y means of the judgment which they 
form of the credibility of witnesses, and 
by the inferences which they make from 
the circumstances submitted to their con- 
sideration. For the due discharge of this 
important function, they are supposed to 
be peculiarly well qualified by their expe- 
rience of the conduct, affairs, anti dealings 
of mankind, and tin 1 ! manners and customs 
of society. In this respect, and to this 
extent, the law confides implicit ly in their 
knowledge, experience, and discretion. Jt 
interferes no further than by laying down 
cautionary rules to prevent, the jury from 
being deceived or misled, by providing, as 
far as can be done, Unit the evidence of 
none but faith worthy witnesses shall be 
admitted, and by excluding all such as 
flows from corrupt or suspicious sources. 
Having done this, the rest is left to the 
conscience and discretion of the jury. 

It is with a view to those objects that 
the rules of evidence are almost exclusively 
framed. But, in the next, place, a know- 
ledge whether particular facts, if established 
to the conviction of the jury, will satisfy 
the issue, or the allegations to he proved, 
is also essential to a verdict; and tliis is 
usually a question of law, and therefore 
within the province of the Judge. In such 
cases, therefore, it is for the Court to in- 
struct the jury in point of law', to inform 
them what facts are essential to the proof 
of the issue, and that they ought to give 
their verdict in the affirmative or negative, 
according to the opinion of the jufy that 


the particular facts are proved or dis- 
proved. 

The jury, in finding a general verdict, 
are hound to find it according to the just 
application of the law as they receive it 
from the Court, and their own judgment 
whether the facts are proved or not ; and 
every such verdict is presumed to be 
founded upon the law so expounded, and 
tiie facts so found. 

If the jury in a civil proceeding wilfully 
misapply the law, they do it at tlie risk 
and peril of an attaint ; a proceeding which 
1ms now fallen Into disuse, and which lias 
beci i superseded by a more easy and effica- 
cious remedy* to tlie party injured. But 
the jury are not in any case, whether civil 
or criminal, bound to apply tlie law' ; they 
are always at liberty to find a special ver- 
dict, that is, to state, specially what, facts 
they find to be proved ; and tlie remainder 
of that, process which is essential to the 
verdict, that is, the application of the law 
to the facts so found, is left to be executed 
by the Court. In finding a special verdict, 
the jury discharge tlie w hole of their office, 
for a special verdict does not contain 
merely a detail of the evidence given by 
the witnesses, but is conclusive as to the 
existence of all the ultimate specific facts 
of the case, which are essential to its de- 
termination, founded upon an examination 
of the credit due to tlie wituesses, and 
upon presumptions and inferences derived 
from all the circumstances of the case as 
detailed in evidence. 

It is interesting to observe how nearly 
the law of England corresponds with the 
ancient Homan law in several most im- 
' portant points of its practical administra- 
tion. In the first place, the pleadings in 
the practice of the Roman law were trans- 
acted before the praetor, as they are with 
us in the courts above, or, as it is techni- 
cally called, in Bank. The plaintiff, when 
he had brought his adversary into court, 
and had not agreed with him upon ail Im- 
parlance, then formally (« edelmt actionem) 
declared against him : “ Quod si nee vin- 
dices dati, nee de lite in via transactum 
. in 


i. c. By moving for a new trial. 
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upon are usually to be tried by the country, that is, by a jury of 
twelve men, a part of the great body of the community (e). 


(<?) Notwithstanding the difference of 
opinion which has prevailed among legal 
antiquaries as to the origin of the English 
jury, there seems to be great reason for 
supposing that it is derived from the patria, 


in jus veniri solobat ubi actor impetrata 
loqtiendi potestate reo edebat actionem, id 
£st indicabat qua denium aetione ad versus 
reum experiri vcllet quum enim do uno 
codemque facto pluros sajpe actiones com- 
petcrent eligenda crat una ea que edenda 
reo.” Hein. A. It. v. 2, p. 227. 

It must be allowed, that however our 
modern system of pleading may excel tlmt 
of the Romans in other respects, the latter 
were at least entitled to the merit of con- 
ciseness ; take, for instance, a declaration 
in assumpsit upon a special agreement. 
A Roman declaration in such a case ran 
thus: “ Aio te mini t.riticum de quo inter 
nos eonvenit ob polita vestimenta tun dare 
oportere.” It is amusing to contrast the 
laconic brevity of this form with a modern 
declaration, expanded upon the record, 
and amplified by counts on considerations 
executory and executed, work and labour, 
the money counts, and on an account 
stated. 

After the declaration followed the de- 
fendant’s plea, ( except io ,) and upon that 
the plaintiff’s replication , the defendant’s 
rejoinder {duplication &c., until the matter 
In difference was reduced to a single ques- 
tion of law or fact. If the whole resolved 
itself into a question of law, then, as upon 
demurrer , it was decided by the praetor ; 
but if the question ultimately depended 
upon a disputed fact, then came the joining 
of issue, the “ contestatio litis” by which 
the litigants put themselves to the proof of 
the fact by witnesses : u Festus ait, turn 
demum litigantes contestarl litem dici, cum 
ordinato judicio utraque pars dieeret testes 
estate/* Hein. A. R. 2. v. 246. The issue 
was then sent to be tried by Judices , who 
in many respects bore a close resemblance 
to an English jury. €t Si enim de jure dis- 
cepthbatur, ipse praitor qui dicebat extra 
ordinem sin de facto judex dabatur, unde 
formula si paret condemna.” Conf. Seneca 


or body of suitors who decided causes in 
the county courts of our Saxon ancestors. 
That the trial per jurutam patria: of Glan- 
ville was derived from the trial per par 
triam, as used both before and after the 
Conquest, 

do Benef. III. 7. The judices wore, like 
our jurors, private persons, selected for the 
trial of matters of fact upon the particular 
occasion. Their decision, however, was 
final ; and instead of returning their verdict 
to the Court above, in order that final 
judgment might be pronounced, the jury 
themselves pronounced the sentence, ac- 
cording to the direction in the Formula, 
“ si paret eoitdemna” 

The principal and characteristic circum- 
stance in which the trial by a, Roman dif- 
fered from that of a modem jury, consisted 
in Ibis, that in the former case, neither the 
pr tutor, nor any other officer distinct from 
the jury, presided over the trial to deter- 
mine as to the competency of witnesses, 
the admissibility of evidence, and to ex- 
pound the law as connecting the facts with 
the allegations to be proved on tile record ; 
but in order to remedy the deficiency, they 
resorted to this expedient ; the jury gene- 
rally consisted of one or more lawyers, and 
thus they derived that knowledge of law 
from their own members which was neces- 
sary to enable them to reject inadmissible 
evidence, and to give a correct verdict as 
compounded both of law and fact. “ l)e- 
nique ut tanto minus esset periculi lie im- 
perite judicarent, sol chant aliqmimlo iis 
unus aut pi ares judfeii socii jurisperiti 
adjungi, quorum consilio omnia age rent.” 
Cell. Noct. Att. XII. 13 Couf. Sigon. 
Hein. A. R. lib. 4, tit. *>, s. i). Upon the 
trial, the plaintiff proved his declaration or 
replication, or the defendant his plea or 
rejoinder (duplicatio), accordingly as the 
pleadings threw the burthen of proving the 
affirmative on the one or the other. “ Ubi 
ad judicium ventum, actor suam actionem 
et replicationem, reus exceptionera et du- 
plieationem probabat. Nam et reus exci- 
pieiido actor fiebat.” L. 1. D. de Excep. 
Hein. A. It. 2 V. 201. 
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6, LAW OF evidence: 

This justly celebrated institution is not more strongly recom- 


Conquest, is rendered highly probable, not 
only by the very description of the trial 
per patriam, yet retained, but even still 
more strongly by the powers, qualifications 
and duties incident to the jurat a patriot of 
Hen. 2. and Hen. 3. This hypothesis seems 
to explain many singular incidents to the 
early trial per juratam patriot , incidents 
which it would be difficult, if not impos- 
sible, to account for in any other manner. 
The jurata patriot. , like the patria, decided 
on their own knowledge : for this purpose 
they were selected from the vicinage ; those 
(in the case of an assize) who had no know- 
ledge of the facts were excluded to make 
room for such others as were supposed to 
know them ; and although the concurrence 
of twel ve was essential to the verdict, yet as 
eleven might have been of acontrary opinion, 
a majority in effect decided : and in the 
case of a disputed deed, the witnesses were 
included among the jury, and their duty 
was, as it is still, in the language of our 
records, Dicere veritatem. Such incidents 
afford obvious reasons for supposing that 
juries were but selections from the patria 
or general assembly, who must have acted 
in the double capacity of witnesses and 
jurors. 

Although this jurata patriot differed 
from its original, the patria , both in re- 
spect of number and of the obligation of 
an oath, these were transitions which might 
not only easily be made, but which were 
likely to be made, and which we know 
actually were made, in the most ancient, 
perhaps, of all our courts, that is, the 
county court ; where though, among the 
Saxons, and even after the Conquest, the 
verdict was given by the whole comitatus , 
and is still supposed to be the verdict of 
the suitors, yet it is in fact given by twelve 
jurors on oath. In the reign of H. 2, 
Glanville speaks of the trial per juratam 
patriot as a known and established institu- 
tion. Whether the practice of occasion- 
ally delegating the duty of decision to a 
select portion of the body of suitors, and 
that sworn, was coeval with the popular 
tribunal itself, or subsequently introduced 
for the trial of civil rights, as we know it 
to have been for the purpose of criminal 


presentments, may he doubtful. It is pro- 
bable, however, that the complete and final 
establishment of the jury system is attri- 
butable to many concurrent causes. In 
the first place, it is clear that an appeal 
from the patHa to a select number was a 
practice of great antiquity ; of this prac- 
tice there is a very curious memorial in the 
Monumenta Danica , lib. 1, p. 72 : “ Erat 
universa ditio in certas par«cias sive 
curias di visa, hue statis temporibus locisque 
per se queeque seorsim suis cum armis, 
patente sub Dio in campis conveniebant, 
adcrantque ejusdem loci viri nobiles qui 
velut testes judicio assiderent. Ibi in 
medium prodibant qui contra alios litem 
se habere existimabant, auditisque et cog- 
nitis partis utriusque actionibus defensioni- 
busque, conventus universus in concilium, 
ibat, idque temporis spatium quod interim 
deliberando terebatur, curam vocabant. 
Expensis diligenter et velitatis in partem 
utramque controversiis, in consessum re- 
dibant, vocatisque litigatoribus, de jure 
pronuueiabant. Si quis stare judicio non 
vellet, ad duodecim constitutos sive ju- 
dices sive arbitros et ab his ad universal 
ditionis conventum provocare ei licebat.” 
The expression u sive judices sive arbitros” 
is singularly coincident with the doctrine 
in Bracton, f. 193, that the jurata was not 
liable to a conviction, as the assize was, 
for a false verdict, because the parties had 
made the jurata u quasi judicem ex con- 
sensu” 

In the next place, there are evident 
traces of this practice in our own country ; 
in illustration of which, the celebrated trial 
in the couuty court before Odo, bishop of 
liaieux, in the time of William the Conq., 
may be cited, where the verdict by the 
patria was required to be confirmed by the 
oaths of twelve selected for the purpose 
from the body of suitors. There are in fact 
many other vestiges of the (at least) occas- 
sional practice of delegating the task of 
decision to a select part ; twelve and its 
multiples appears to have been a favourite 
number for this purpose, not only among 
the Saxons, but other nations of antiquity. 

Again, that the modern jury are the 
same with the jurata patriae of Glanville 

and 
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mended by its intrinsic excellence as a mode of attaining to the 


truth (/), than by considerations 

(f) The trial by jury possesses in many 
instances another advantage, which, though 
collateral to the main object, ought not to 
pass unnoticed ; that is, the clearness and 
facility given to the administration of the 
adjective provisions of the law, by the 

and Bracton, their name, number and ge- 
neral duty, which to this day is dicerc 
veritatem, sufficiently prove, although it is 
clear that a most important change has 
taken place as to the manner of exercising 
their important functions. Even so lately 
as the reign of Hen. 3 they exercised a 
kind of mixed duty, partly as witnesses, 
partly as judges of the effect of testimony; 
in the case of a disputed deed, the wit- 
nesses were enrolled amongst the jury, and 
the trial was per patriam et per testes; 
and to so great an extent was their cha- 
racter then of a testimonial nature, that 
it was doubted whether they were capable 
of deciding in the case of a crime secretly 
committed, and where the patria could 
have no actual knowledge of the fact. 
(Bracton, f. 137). It was, however, at 
this period that the capacity of juries to 
exercise a far wider and more important 
function, in judging of the weight of tes- 
timony and circumstantial evidence, began 
to be appreciated, for about this time the 
trial by ordeal fell into disuse ; and when 
this superstitious invention, the ancient 
refuge of ignorance, had been rejected as 
repugnant to the more enlightened notions 
of the age, it happily became a matter of 
necessity to substitute a rational mode of 
Inquiry by the aid of reason and expe- 
rience, for such inefficacious and unrighte- 
ous practices. From this sera probably 
may be dated the commencement of the 
important changes in the functions of the 
jury, which afterwards, though perhaps 
slowly, took place, until they were mo- 
delled into the present form. 

The learned author of the Commentaries 
is inclined to derive the modern jury im- 
mediately from the Saxons, referring to the 
law of Ethelred, which provides that twelve 
men, (state superiores, shall, with the 
preepositus , swear that they will condemn 
no innocent, absolve no guilty person. It. 


of extrinsic policy* 

separation of law and fact; and in the 
simplicity which proceeds from regarding 
particular questions as questions of fact 
for the jury, rather than as questions of 
law to be determined by precedent. 


is clear, however, that this constitution of 
thirteen men was merely in the nature of a 
jurat a delatoria^ or jury of accusation, 
not of trial, for the effect of a charge by 
the thirteen was merely to consign the 
accused to the triplex ordalium . — Others 
have asserted, that the origin of the pre- 
sent jury was the assize established in the 
reign of Henry 2d. It appears, however, 
very clearly from Glanville’s Treatise, that 
the jury of twelve was of more ancient 
origin; for it is repeatedly spoken of in 
that work as a known and existing insti- 
tution, and as the ordinary means of in- 
quiry in the case of pur pres tures, nui- 
sances, and trespasses which did not 
amount to disseisins. These were then 
tried per juratam patriae sive vicineti 
coram justiciariis, Glanv. 1. 9, c. II. 

M. Meyer, in his truly valuable and in- 
teresting work ( Institutions J udiciaires), 
is disposed to fix the origin of our juries 
at so late a date as that of Henry 3d. 
Inst. Jud. vol. 2, p. 165. But it is re- 
markable, that one reason which he 
strongly urges in support of this opinion, 
is the total silence of Glanville on this 
subject : u Dans cet ouvrage il ne se ren- 
contre ni le nom de jury ni la chose m&me, 
quoiqu’il soit aouvent question de l’assise," 
&c. Ins. Jud. vol. 2, p. 169. Glanville 
himself affords the most decisive refuta- 
tion of this argument. See 1. 9, c. 11, 
1. 14. c. 3; see also 1. 2, c. 6, 1. 5, c. 4, 
1. 7, c. 16 : and consequently the hypo- 
thesis of an origin later than the time 
when Glanville wrote necessarily falls to 
the ground. 

The trial by jury, though undoubtedly 
known and used in the king's courts in 
the reign of Henry 2d, had become much 
more frequent in the reign of Henry 3d, 
an sera from which Sts gradual change to 
its present form may be dated. It is not 
improbable, as far as regards the county 
13 4 
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Secret and complicated transactions, such as are usually the 
subject of legal investigation, are too various in their circumstances 
to admit of decision by any systematic and formal rules ; the only 
sure guide to truth, whether the object be to explore the mysteries 
of nature, or unravel the hidden transactions of mankind, is reason 
aided by experience. 

It is obvious, that the experience which would best enable those 
whose duty it is to decide on matters of fact, arising out of the 
concerns and dealings of society, to discharge that duty, must be 
that which results, and which can only result, from an intimate 
intercourse with society, and an actual knowledge of the habits 
and dealings of mankind : and that the reasoning faculties best 
adapted to apply such knowledge and experience to the best 
advantage in the investigation of a doubtful state of facts, are the 
natural powers of strong and vigorous minds, unincumbered and 
unfettered by the technical and artificial rules by which permanent 
tribunals would be apt to regulate their decisions ( g ). 


court, that when its powers had been 
greatly abridged, the substitution of twelve 
jurors for the whole count atm was adopted 
as a change of great convenience to the 
suitors of the court, as well as the litigant 
parties; the former would be more rarely 
called ou to perform a burthensome duty, 
the latter would have their causes more 
patiently tried. 

If it was ever the practice, either pre- 
vious or subsequent to the Conquest, that 
the verdict by the patria or comitatus 
should he subject to an appeal to or con- 
firmation by twelve of the pares on an 
oath, and of this,, as has been seen, some 
traces are to he found, the transition to 
the select part would be perfectly easy ; 
it would in effect he nothing more than 
the mere omission of a step in the process 
which had become useless and burthen- 
some ; experience having shown that jus- 
tice was better done by a limited number, 
acting under the obligation of an oath, 
than by the precarious determination of 
a large and indefinite body, few of whom 
would possess any knowledge of the facts. 

(i g ) The Ld. Chancellor (Ld. Brougham), 
in a recent case, in directing an issue at 
law, thus expressed his opinion on the 
subject: 

“ I certainly retain the opinion which 
J always held in common with all the 


profession, that the best tribunal for inves- 
tigating contested facts is a jury of twelve 
men, of various habits of thinking, of 
various characters of understanding, of 
various kinds of feeling, of moral feeling, 
all of which circumstances enter deeply 
into the capacity of such individuals. A 
jury is, as I have more than once ob- 
served in this place, an instrument pecu- 
liarly well contrived in two cases — of 
assessing damages and giving compensa- 
tion in the nature of damages assessed, 
and finding the way for the Court, which 
is ultimately to decide, through a mass of 
conflicting testimony. The diversity of 
the minds of the jury, even if they are 
taken without any experience as jurors, 
their various habits of thinking and feel- 
ing, and their diversity of cast of under- 
standing, and their discussing the matter 
among themselves, and the very fact of 
their not being lawyers, their not being 
professional men, and believing as men 
believe, and act on their belief, in the 
ordinary affairs of life, give them a capa- 
city of aiding the Court in their eliciting 
of truth, which no single Judge, be lie 
ever so largely gifted with mental endow- 
ments, be he ever so learned with respect 
to past experience in such matters, can 
possess in dealing with either of those 
two matters.” 
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Nor is the trial by jury less recommended by considerations of 
extrinsic policy. It constitutes the strongest security to the liber- 
ties of the people that human sagacity can devise ; for, in effect, it 
confides the keeping and guardianship of their liberties to those 
whose interest it is to preserve them inviolate ; and any tempta- 
tion to misapply so great an authority for unworthy purposes, 
which might sway a permanent tribunal (A), can have no influence 
when entrusted to the mass of the people, to be exercised by par- 
ticular individuals but occasionally. 

In addition to this, no institution could be better devised for 
securing, on the part of the people, a lively attachment to the con- 
stitution and laws, in the practical administration of which they act 
so important a part, in diffusing a knowledge of the laws them- 
selves, and producing ready obedience to a system which they 
know to be justly and impartially administered. 

That which is legally offered by the litigant parties to induce a 
jury to decide for or against the party alleging such facts, as con- 
tradistinguished from all comment and argument on the subject, 
falls within the description of evidence . * 

Where such evidence is sufficient to produce a conviction of the 
truth of the fact to be established, it amounts to proof. 

The origin, nature and quality of such evidence, the principles 
and rules which regulate its admissibility and effect, and its appli- 
cation to the purposes of proof, form the subject of the present 
Treatise. 

The brief outline which has been given to show the relation 
which this branch of the law bears to the whole system, is sufficient 
to manifest its great importance. 

There is, perhaps, no greater blessing incident to a highly im- 
proved state of civilization, than the substitution of a rational and 
satisfactory mode of judicial proof, for the rude, barbarous, and 
even impious practices resorted to in the dark and unlettered ages. 
Without certain modes of investigating truth, in cases where its 
light is ever liable to be obscured by fraudulent practices exercised 
for the evasion of justice, the wisest laws are but vain and in- 

(Jt) The power of deciding on matters of subject of public attention, and any mate- 
fact is much more capable of abuse, and rial departure from ordinary principles 
liable to corrupt partiality, without ap- would necessarily be remarked ; but the 
pearing to be manifestly unjust, than the testimony and evidence offered in proof of 
power of deciding oil matters of law is. facts in particular instances, are capable 
A judgment in law on ascertained facts, of such infinite complexity and variety, 
must be justified by comparison with pre- that they admit of no certain standard for 
cedents, and it attracts public notice, judging, and consequently a corrupt or 
because in its turn it becomes a precedent erroneous decision is the less easy to be 
for future decisions. It is therefore the detected. 
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effectual : they may embellish the statute-book, as beautiful in 
theory, but in other respects they are a dead letter; frequently 
even worse ; for where offenders cannot be detected and punished, 
the laws may do mischief in holding out a show of protection, 
which being but delusive, tends to induce a false and dangerous 
sense of security : what is still worse, whilst the criminal escapes, 
they may stamp the innocent with infamy, and crush them with 
judgments designed only for the guilty ; and under an arbitrary 
constitution, may be converted into a dangerous instrument in the 
hands of power, for the destruction of those whose possessions are 
tempting, or principles obnoxious. 

In order to appreciate the advantages which result from modes 
of investigation founded on just and rational principles, we have 
only to recollect the absurd, monstrous and impious practices 
resorted to by our own ancestors, in common with other nations of 
antiquity (i). It was for the want of them that judicial oaths were 
multiplied to an extent of itself sufficient to bring the obligation 
into contempt : it was vainly hoped that the rank and number of 
compurgators, who swore not to any fact, but to mere belief, would 
compensate for their want of knowledge. Hence the superstitious 
appeals to the Deity by the trial by ordeal, and the ferocious and 
impious practice of the trial by duel. They did not venture to rely 
on the simple oaths of individual witnesses to facts, although 
with a flagrant degree of inconsistency they gave credit to the 
cumulative oaths of those who knew nothing of the facts : whilst 
they were either too ignorant or too indolent to tiy the credit of 
witnesses by diligent examination and comparison of testimony 
and facts, judicial oaths were multiplied to an absurd and profli- 
gate extent. Hence also the rude limits of prescription, which 
were established for the purpose of avoiding the necessity for 
inquiry (A). It may, however, be recollected to their credit, that 
the shocking expedient of applying torture to extort confession, 
a practice sanctioned by many, even Christian legislators, was 
never resorted to by the Anglo-Saxons. 

But however absurd, objectionable and mischievous such prac- 


(i) In spite of tlie somewhat romantic 
notions which moderns are apt to entertain 
of the virtues and simplicity of ancient 
times, history teaches, what indeed our 
own experience might lead us to suspect, 
that the most rude and uneducated in 
every age are usually the most addicted 
to deceit, falsehood and perjury. See the 
remarks of Mr. Hume, History qf Eng- 
land, vol. i. p. 222 : “ Whatever we may 


imagine concerning the moral truth and 
sincerity of men who live in a rude and 
barbarous state, there is much more false- 
hood, and even perjury among them, than 
among civilized nations.” 

(A) If a man wounded his slave, he was 
not to be presumed to be guilty of the 
murder, unless the slave died the day 
after. 
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tices must appear at the preseat day, the progress of improvement 
has been slow ; for though the trial by duel in civil suits received 
a considerable check in the reign of Henry II. in consequence of 
the introduction of the trial by the grand assize, yet the practice 
was continued in appeals till long afterwards, and has but very 
lately ceased to be the law ; and though the trial by ordeal seems 
to have fallen into disuse ever since the early part of the reign of 
Henry III. without any formal abolition, the doctrine of com- 
purgation by wager of law is but just abolished. It was not 
until long after the establishment of the jury trial that the 
investigation was conducted by the open examination of wit- 
nesses, and that the functions of jurors and witnesses were distin- 
guished and separated ; it was not until the reign of queen Anne 
that witnesses for prisoners tried for felony were examined upon 
oath. 

It is not, however, part of the present design to enter into 
any historical detail of the law on this interesting subject, further 
than as reference to the ancient law may be occasionally connected 
with its present details. 

The subject may be conveniently considered. 

First. In relation to the elementary principles on which the 
legal doctrine rests. 

Secondly. The instruments of evidence, as governed by these 
principles and elementary rules. 

Thirdly. Their application to the purposes of proof, either 
generally or particularly. 

First , then, as to the general principles on which the law of 
evidence is founded. 

The means which the law employs for investigating the truth 
of a past transaction are those which are resorted to by mankind 
for similar, but extrajudicial purposes. These are the best, 
usually the only means of inquiry, and it is for this reason that 
a jury of the country forms a tribunal so well qualified to judge 
of mere matters of fact ; for, subject to certain exceptions, they 
decide by the aid of experience and reason, as they would do 
on any extrajudicial occasion. With these general principles 
the law can interfere in two ways only ; either by excluding or 
restraining mere natural evidence by the application of artificial 
tests of truth, or annexing an artificial effect to evidence beyond 
that which it would otherwise possess. Hence it is that the great 
principles of evidence may be reducecf to three classes, com- 
prising, 

1st. The principles of evidence which depend on ordinary ex- 
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perience and natural reason, independently of any artificial rules 
of law ; 

2dly. The artificial principles of law, which operate to the 
partial exclusion of natural evidence by prescribing* tests of admis- 
sibility, and which may properly be called the excluding principles 
of law ; 

3dly. The principles of law which either create artificial modes 
of evidence, or annex an artificial effect to mere natural evidence. 

In the first place, it rarely happens that a jury, or other tri- 
bunal (Z), whose business it is to decide on a matter of fact, can do 
so by means of their own actual observation. It is obvious, that 
when inquiry is to be made into the circumstances of a past trans- 
action before a jury, information must be derived for the most part 
from the same sources, and must be judged of and estimated, to 
a great extent, by the same rules that would be resorted to and 
applied by any individual whose business or whose interest it was, 
in the ordinary course of human events, to institute such an 
inquiry. 

What, then, are the means to which a person interested in such 
an inquiry into a past transaction would naturally resort ? He 
would, in the first place, ascertain what witnesses were present at 
the transaction, and would obtain all the information which 
they could supply. If none were present, or none could be found 
from whom he could obtain immediate intelligence, he would 
procure information from others, who, although they had not 
actual personal knowledge of the fact, had yet derived information 
on the subject, either directly or mediately, from others who pos- 
sessed or had acquired and communicated such their knowledge, 
either orally or in writing. 

Again, in the absence of other information on the subject, he 
would endeavour carefully to ascertain the circumstances which 
accompanied the transaction, and had such a connection with it as 
enabled him to draw his own conclusions on the subject of 
inquiry. 

In short, where knowledge cannot be acquired by means of actual 
and personal observation, there are but two modes by which the 
existence of a by-gone fact can be ascertained : 

1st. By information derived either immediately or mediately 
from those who had actual knowledge of the fact ; or, 

(0 To a limited extent, a jury or Court, litigation: Judges may decide by inspec- 

in deciding matter of fact, may have actual tion of a record, or of the person in cases 

personal knowledge. Thus a jury may of disputed infancy. So also of a jury of 

have a view of lands, &e. the subject of matrons in case of alleged pregnancy, See. 
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2dly. By means of inferenq^s or conclusions drawn from other 
facts connected with the principal fact which can be sufficiently 
established. 

In the first case, the inference is founded on a principle of 
faith in human veracity sanctioned by experience. In the second, 
the conclusion is one derived by the aids of experience and reason 
from the connection between the facts which are known and that 
which is unknown. In each case the inference is made by virtue 
of previous experience of the connection between the known and 
the disputed facts, although the grounds of such inference in the 
two cases materially differ. 

All evidence thus derived, whether immediately or mediately, 
from such as have had, or are supposed to have had, actual know- 
ledge of the fact, may not improperly be termed direct evidence ; 
whilst that which is derived merely from collateral circumstances 
may be termed indirect or inferential evidence. 

It is obvious that the means of indirect ’'proof must usually be 
supplied by direct proof; for no inference can be drawn from any 
collateral facts until those facts have themselves been first satisfac- 
torily established, either by actual observation, or information de- 
rived from others who have derived their knowledge from such 
observation. 

Such, then, being the ordinary sources of evidence (m), what are 
the excluding principles which restrain the admission of evidence ? 
As juries must decide by the aid of the same general principles of 
belief on which any individual would act who was desirous of satis- 
fying himself by inquiry as to the truth of any particular fact, and 
as an individual inquirer would not think it necessary to limit him- 
self by any particular rules, why should the? evidence to be sub- 
mitted to a jury be limited or affected by any technical rules? 

The answer is, that the law interferes for two purposes ; first, in 
order to provide more certain tests of truth than can be provided, 
or indeed than are necessary, in the ordinary course of affairs, and 
thereby to exclude all weaker evidence to which such tests are in- 
applicable, and which, if generally admitted, would be more likely 
to mislead than to answer the purposes of truth ; and in the next 
place, to annex an artificial effect to particular evidence, which 
would not otherwise belong to it, on grounds of general policy and 
convenience. 

(m) The principles on which the force hereafter, in discussing the application of 
and’ efficacy of mere natural evidence, un- the rules of evidence to the general pur- 
affected by technical considerations, de- poses of proof, 
pend, will be more conveniently considered 
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The great principle on which th£ law proceeds in laying down 
rules of an exclusive operation is, not to alter the value and effect 
of evidence in the investigation of truth ; that would be absurd, 
especially where the tribunal vested with the power of decision 
consisted of jurors selected from the great body of the people, who, 
being unskilled in technical rules and unaccustomed to judicial 
habits, must necessarily decide by the aid of their own experience 
of things and natural power of their reason, by principles on which 
they would act in the affairs of ordinary life : on the contrary, one 
great object of the law is to aid the natural powers of decision, by 
adding to the weight and cogency of the evidence on which a jury 
is to act. Another great object is, to prevent the reception of evi- 
dence which in its general operation would injure the cause of truth, 
by its tendency to distract the attention of a jury, or even to mis- 
lead them. 

The necessity for resorting to superior tests of truth, the effect 
of which is to exclude evidence not warranted by those tests, is 
founded on the apprehension that the evidence on which an indi- 
vidual in the ordinary transactions of life might safely rely, could 
not, without the additional sanction of such tests, be safely relied 
upon, or even admitted, injudicial investigations. For in the first 
place, in the ordinary business of life neither so many temptations 
occur, nor are so many opportunities afforded for practising deceit, 
as in the course of judicial investigations, where property, reputa- 
tion, liberty, even life itself, are so frequently at stake : in the com- 
mon business of life each individual uses his own discretion with 
whom he shall deal and to whom he shall trust ; he has not only 
the sanction of general reputation and character for the confidence 
which he reposes, buf slight circumstances, and even vague reports, 
are sufficient to awaken his suspicion and distrust, and place him 
on his guard ; and where doubt has been excited, he may suspend 
his judgment till by extended and repeated inquiries doubt is re- 
moved. In judicial inquiries it is far otherwise ; the character of 
a witness cannot easily be subjected to minute investigation, the 
nature of the proceeding usually excludes the benefit which might 
result from an extended and protracted inquiry, and a jury are 
under the necessity of forming their conclusions on a very limited 
and imperfect knowledge of the real characters of the witnesses on 
whose testimony they are called on to decide. 

It has been truly observed, that there is a general tendency 
among mankind to speak the truth, for it is easier to state the 
truth than to invent ; the former requires simply an exertion of the 
memory, whilst to give to false assertions the semblance of truth 
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is a work of difficulty* It is equally apparent that the suspicion 
of mankind would usually depend on their ordinary experience of 
human veracity ; if truth were always spoken no one would ever 
suspect another of falsity, but if he were frequently deceived he 
would frequently suspect. Hence it is that jurors, sitting in judg- 
ment, would usually be inclined to repose a higher degree of con- 
fidence in ordinary testimony than would justly be due to it in the 
absence of peculiar guards against deceit ; for as the temptations 
to deceive by false evidence in judicial inquiries are far greater than 
those which occur in the course of the ordinary transactions of life, 
they would be apt to place the same reliance on the testimony 
offered to them, as jurors, to which they would have trusted in ordi- 
nary cases, and would consequently, in many instances, overvalue 
such evidence. 

The law therefore wisely requires that the evidence should be 
of the purest and most satisfactory kind which the circumstances 
admit of, and that it should be warranted by the most weighty and 
solemn sanctions. This indeed is but a consequence of one great 
and important rule of law, viz. that the best evidence shall be 
adduced; the effect of which is, as will afterwards be seen, to 
exclude inferior evidence, whenever it is offered in place of that 
which is of a superior degree and more convincing nature. 

Again, for the purposes of saving both time and expense, and 
to prevent the minds of juries from being distracted from that 
which is material, it is indispensably necessary to place bounds 
to collateral evidence, and to exclude such as is of too weak 
and suspicious a nature to deserve credit, and which, though it 
possessed no tendency to mislead, would still be mischievous in 
occasioning delay and expense, and attracting ’fruitless attention. 

In order to exhibit clearly the nature and extent of the ex- 
cluding tests recognized by the law of England, it is essential first 
to consider the different classes of evidence to which such tests 
apply ; and then to consider what tests are applicable to each of 
such classes. 

For this purpose all evidence may be divided into two classes : 
1st. Direct , which consists in the testimony, whether immediately 
or mediately derived from those who had actual knowledge of 
the principal or disputed fact; or 2dly, indirect or inferential 
evidence, where an inference is made as to the truth of the dis- 
puted fact, not by means of the actual knowledge which any 
witness had of the fact, but from collateral facts ascertained by 
competent means. 

Direct or testimonial evidence, again, is either immediate, that is, 


Evidence, 
direct or 
indirect. 


Immediate 
or mediate. 



10 


LAW OF EVIDENCE IMMEDIATE TESTIMONY. 


Immediate 
or mediate. 


Principles 
which regu- 
late the ad- 
mission of 
immediate 
testimony. 


Oath. 


Tests of 
truth — 
disqualifi- 
cation, 
turpitude. 


Disqualifi- 

cation, 

interest. 


where a witness states his own actual knowledge of the fact, or 
mediate , where the information is communicated, not immediately 
by the party who had actual knowledge of the fact, but from 
him through the intermediate testimony of one or more other 
witnesses. 

First, then, what are the principles which govern the reception 
of immediate testimony ? 

To render the communication of facts perfect, the witness must 
be both able and willing to speak or to write the truth. It is 
necessary that he should have had, in the first place, the means 
and opportunity of acquiring a knowledge of the facts ; and, in 
the second, that he should possess the power and inclination to 
transmit them faithfully ; consequently, the first great object of the 
law is to secure, by proper means, the inclination of the witness to 
declare the truth, and to ascertain his ability to do so by adequate 
tests ; and it is for the jury afterwards to judge of the credit due to 
the witnesses, considering their numbers, their opportunities for 
observing the facts, the attention which they paid, their faculties 
for recollecting and transmitting them, their motives, their situa- 
tion with respect to their parties, their demeanour, and their con- 
sistency. • 

In order to exclude impure or suspicious testimony, and to add 
the most solemn and binding sanction to that which is admitted, 
the law, in the first place, excludes all testimony which is not 
given under the sanction of an oath : and in the next place, sub- 
jects the witness to cross-examination by the party against whom 
the evidence is offered. 

An immediate consequence of the first test is, that the testimony 
of a person who by the turpitude of his conduct has made it pro- 
bable that he would not regard the obligation of an oath, ought 
not to be received ; and therefore it may be taken as a general rule, 
that no witness is competent to give evidence in a court of justice 
who has been convicted of any infamous crime. What is to be 
considered as an infamous crime , which will thus wholly render a 
witness incompetent ; 2dly, in what manner the testimony of such 
a witness is to be objected to; and 3dly, by what means his 
competency may be restored, will be more properly considered 
hereafter. 

And, in the next place, the law will not receive the evidence of 
any person, ev&n under the sanction of an oath, who has an 
interest in giving the proposed evidence, and consequently whose 
interest conflicts with his duty. 

This rule of exclusion, considered in its principle, requires little 
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explanation ; it is founded on the known infirmities of human 
nature, which is too weak to be generally restrained by religious 
or moral obligations, when tempted and solicited in a contrary 
direction by temporal interests. There are, no doubt, many whom 
no interested motive could seduce from a sense of duty, and by 
their exclusion this rule may, in particular cases, operate to shut 
out the truth. But the law must prescribe general rules ; and ex- 
perience renders it probable that more mischief would result from 
the general reception of interested witnesses than is occasioned by 
their general exclusion. The principle is sufficiently obvious ; its 
application frequently difficult. The very extensive operation of 
this principle will afterwards be considered in all its different bear- 
ings : it remains at present to sketch the outline of its general and 
immediate consequences. 

The necessity for defining and limiting the extent of the opera- 
tion of this principle is an immediate consequence of its adoption, 
for the sake of certainty in its application, and also to prevent 
its operating too largely to the exclusion of evidence, which would 
be productive of great inconvenience. Hence the law defines the 
kind of interest which shall exclude ; it must be a legal interest in 
the event, as contradistinguished from affection, prejudice or bias. 
Here the law draws the line of distinction, which must be drawn 
somewhere, and which would exclude too much of the means of 
discovering the truth, were it to incapacitate every witness who 
from kindred, friendship, or any other strong motive by which 
human nature is usually influenced, might be suspected of partiality. 
Hence, although a man and his wife cannot give evidence for each 
other (m), (for their interests are in law identical), yet no other 
degree of relationship or connection in society, whether natural or 
artificial, will incapacitate the parties from giving evidence for each 
other. A father is a competent witness for his son (n), and the 
son for the father ; the guardian and his ward, the master and his 
servant, may mutually give evidence for each other (o). 

It is no fair ground of objection, that the law excludes a witness 
who is interested in the event to the smallest pecuniary extent, and 
yet admits those who, influenced by the strongest ties of natural 
affection, lie under a much greater temptation to deceive. Is any 


(m) Nor against each other, as will be 
seen, on grounds of policy. 

(n) The application of the principle by 
the civil law was much more strict, and 
mutually excluded father and son, patron 
and client, guardian and ward, from giving 
evidence for each other ; a servant or other 

VOL. I. 


dependent was also incompetent to give 
evidence for his master, and the testimony 
qf a friend or enemy was regarded with 
great jealousy. Pand. lib. 22, tit. 5, s. 140. 

(o) For the application of this rule* see 
tit. Interest. 
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exclusive rule necessary ? Assuming that the law properly recog- 
nizes such a test, and that the exclusion of a witness actually 
interested in the event is in some cases necessary, the law must 
exclude all such witnesses, however trifling the amount of that 
interest may be ; for a general rule must be laid down ; and as it 
is impossible to define what extent or degree of interest shall inca- 
pacitate a witness, the necessary consequence of recognizing this 
principle is, to exclude all who are so interested to any extent (jo). 
Now what would be the consequence of extending the rule to 
cases where the witness is influenced by the ties of blood, or of 
friendship, or by any other of the relations which exist in society ? 
Where is the line to be drawn ? If a father cannot be admitted as 
a witness for his son, must not the same principle exclude the 
testimony of a brother in favour of a sister; and if so, why not that 
of an uncle for his nephew, or of one intimate friend for another ? 
and where is the line of exclusion to be drawn ? Would it be pos- 
sible to define the particular degree of influence or bias which 
would render the witness incompetent ? If that were not, as it is, 
an insuperable difficulty, it would be inconsistent and unreasonable 
to assign an arbitrary limit not co-extensive with the operation of 
the principle itself. If, on the other hand, all who labour under 
influence, prejudice or bias, were to be excluded, the consequence 
would be that the rule would be too vague and indefinite to be put 
in practice ; of which any one may easily convince himself, who 
attempts to conceive the extent of its operation, and the infinity of 
motives and prejudices which arise out of human affairs, gradually 
diminishing from the most potent by slight shades whose bounda- 
ries are imperceptible, and which become at last so faint and weak 
as to leave the mind in doubt where the operation of the principle 
terminates. No inconsistency, therefore, in this respect, is attri- 
butable to the law, as admitting more suspicious evidence than 
that which it rejects. The law excludes all who have an actual 
legal interest in the event, however minute that interest may be ; 
because it must exclude all or none ; but it does not exclude those 
who labour under a mere influence, because it cannot lay down any 
rule short of excluding all who are influenced or prejudiced ; and 
this rule is impracticable from its ambiguity and extent. The 
difficulty arises from the general and extensive nature of human 
motives and prejudices, which exclude any definite limitation; and 
it is no fair ground of objection to the law, that it lays down one 

(p) Sec, however, the observations of Best, L. C. J. in Hovill v. Stephenson , 5 Bing. 
497 : and infra, lit. Intekest. 
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rule which is essential to the pure administration of justice, and is 
capable of practical application, and does not lay down another 
which would be impracticable and mischievous. 

There is another strong reason of a practical nature for making 
this distinction: where the legal interest in the event is small, 
although it must, as long as it exists, exclude the testimony, yet 
it may in most instances be removed by means of a release, or by 
payment ; but partiality or influence, arising from natural affection 
or friendship, admits of no release. 

What constitutes a legal interest in the event of a cause, will be 
hereafter fully considered (q); it may, however, be stated generally, 
that it must either be a direct and certain interest in the event of 
the cause, or an interest in the record for the purposes of evidence. 
The law considers it to be more safe to admit the evidence where 
there is a doubt, than to exclude it altogether; for on the one 
hand, thfe rejection is peremptory and absolute ; on the other, if* 
the witness be received, it is still for the jury to consider what 
credit is due to his testimony, taking into consideration all the 
circumstances of the case, and the motives by which he may be 
influenced. Hence it is the inclination of the courts, that objec- 
tions of this nature should go to the credit of the witness rather 
than to his competency ; and they will not wholly exclude a witness 
from giving evidence, unless he would be immediately and directly 
affected by a result contrary to the tendency of his testimony, or 
unless he has an immediate interest in the record. It is of the 
highest importance that a fundamental rule of this nature, which 
is so extensive in its operation, should be simple, and easy to be 
applied in practice ; a very sufficient reason for confining it to 
cases where the interest is certain and immediate, and not per- 
mitting it to operate where it is contingent, remote and dubious : 
the uncertainty of such a rule would be productive of infinite con- 
tention ; the evil would be certain, the advantage doubtful The 
law, therefore, never excludes testimony unless the interest of the 
witness be direct and certain. It must, however, be recollected 
that in all cases, even where the witness is strictly competent, the 
degree of credit which he deserves is always a question for the 
peculiar consideration of the jury, who are to forn* their judgment 
as to his veracity, from his demeanour, his situation, and all the 
surrounding circumstances. 

Two classes of cases are here to be noticed where a witness is 
competent, notwithstanding his interest. 1st. Where the witness 
has previously, and with a view to deprive a party of the benefit 
of his testimony, or even wilfully q.nd wantonly, acquired an in- 
(?) See tit. Witness — Interest. 
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terest in the event ; for this is to be considered as a species of 
fraud upon the individual or the public, who had an interest in his 
testimony. 2dly. There is a class of cases where the law admits 
the testimony of an interested witness, on the ground of the neces- 
sity of the case, and where, in the common course of human affairs, 
if the witness were to be considered as incompetent, a failure of 
justice would result from defect of testimony. These exceptions, 
however, are rare, and confined principally to the cases of a ser- 
vant who transacts his master’s business, and who in the usual 
course of affairs is the only person who can give evidence for his 
master; of a wife on a charge against the husband of having 
committed violence to her person; and of one who brings an 
action against the hundred under the statute to recover the value 
of the property of which he has been robbed ; for here, from the 
very nature of the case, it is highly improbable that he should be 
able to adduce any witness to prove the robbery. It is not suffi- 
cient that the inability to procure evidence should result from the 
circumstances of a particular case, for that would amount to little 
short of the destruction of the general rule ; the necessity must 
arise from a general presumption arising from the nature of the 
case, that in the common course of human affairs there will be 
a defect of evidence and a failure of justice, unless such evidence 
be admitted. Since the benefit of such testimony is purchased at 
the price of a departure from a most beneficial and fundamental 
rule, it is not probable that the courts would be willing to extend 
this class of exceptions. 

The operation of this excluding principle is not confined to the 
mere rejection of interested witnesses, but also excludes all written 
evidence which proceeds from an interested source. Hence the 
deposition of one who, being interested, could not have been 
examined as a witness, cannot be read ; and this seems to be one 
principal reason for rejecting, in a civil action, a record in a cri- 
minal proceeding, as proof of the fact found by the verdict in the 
criminal proceeding : for the verdict on the trial of the indictment 
may have been procured by the evidence of the party who seeks to 
avail himself of it in the action, and therefore to admit such evi- 
dence would virtually be to allow the party to give evidence in his 
own cause. So that if A. indict and convict B . of an assault, 
and afterwards bring an action against him to recover damages 
for the same injury, the record of the conviction would not be 
admissible to prove the assault, since that conviction may have 
resulted entirely from the credit given to A.’s testimony (r). 

(r) See tit Judgment, &c. and Glib. L. E. 31. 
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The first great safeguard which the law provides for. the ascer- 
tainment of the truth in ordinary cases, consists in requiring all 
evidence to be given under the sanction of an oath. This imposes 
the strongest obligation upon the conscience of the witness to 
declare the whole truth that human wisdom can devise ; a wilful 
violation of the truth exposes him at once to temporal and to 
eternal punishment. 

A judicial oath may be defined to be a solemn invocation of the 
vengeance of the Deity upon the witness, if he do not declare the 
whole truth, as far as he knows it(s). 

Hence it follows that all persons may be sworn as witnesses 
who believe in the existence of God, in a future state of rewards 
and punishments, and in the obligation of an oath, that is, who 
believe that Divine punishment will be the consequence of perjury ; 
and therefore Jews (t), Mahometans (u), Gentoos(v), or in short, 
persons of any sect possessed of such belief, are so far competent 
witnesses (w). Hence also it follows, that children who are too 
young to comprehend the nature of an oath (x), and adults, who, 
from mental infirmity or for want of instruction, do not understand 
this solemn obligation, or who do not believe in the existence of 
a Deity, or in a state where that Deity will punish perjury (y), 
cannot be admitted as witnesses ; since in all these cases, either 
from want of understanding, or want of belief, that obligation to 
speak the truth is wanting which the law has appointed on such 
occasions as an indispensable security. 

As the object of the oath is to bind the conscience of the wit- 
ness, it follows that some form of swearing must be used which the 


(s) Est autem JuBjurandum religiosa 
adseveratio per invocationem Dei tanquam 
vindicis, si juratus sciens fefeilerit. Ilci- 
neccius, pars 3, s. 13. 

(t) It was held that Jews might be sworn 
on the Pentateuch, previous to their ex- 
pulsion from England ; i. e. before the 
18 Ed. 1, when they were first expelled 
from the kingdom. Wells v. Williams, 
1 Lord Raym. 282; Vernon, 263; Cowp. 
389. See Seld. tom. 2 fol. 1467, as to the 
form of swearing a Jew, temp. Ed. 1. 

(w) Fachina v. Sabine, Str. 1104. Mar- 
garCs Case , Leach, 52 ; 2 Hawkins, c. 46, 
s. 162. Omichund, v. Barker , 1 Atk. 21 ; 
1 Wils. 84. Bex v. Taylor , Peake, 11. 

(r) RamhUsensent v. Barker , 1 Atk. 
19. 

(to) According to some, swearing on the 


New or Old Testament was held to be 
essential; 2 Haw. c. 46, s. 148; but this 
idea has been exploded. See Atk. 21 ; 
2 Hale, 279; Cowp. 390. 

(x) Vide supra ; and see East’s P. C. 
441 ; and B. v. Powell , Leach’s C. C. L. 
128. 237. 

(y) An Atheist is not competent. B. N. P. 
262. Bex v. White, Leach’s C. C. L. 483. 
Lee v. Lee, 1 Atk. 43. 45. Co. Litt. 6. 
2 Inst. 479; 3 Inst. 165; 4 Inst. 279; 
Fleta, b. 5, c. 22; Bract. 116. See Bex v. 
Taylor, Peake, Ca. Ni. Pri. 11, where 
Buller, J. held that the proper question to 
be asked of a witness is, whether he be- 
lieves in God, the obligation of an oath, 
and in a future state of rewards and 
punishments. 

C 3 
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witness considers to be binding (z) ; and therefore every witness is 
now (a) sworn according to the form which he holds to be the most 
solemn, and which is sanctified by the usage of the country or of 
the sect to which he belongs. A Jew is sworn upon the Penta- 
teuch (J), and a Turk upon the Koran (c); so it has been held 
that a Scotch covenanter (d) may be sworn according to the 
form of his sect, by holding up his hand without kissing the 
book (<?). 

The testimony must be sanctioned, not merely by an oath, but 
by a judicial oath, in the course of a regular proceeding, adminis- 
tered by an authorized person ; for if the oath were extrajudicial, 
the witness could not be punished for committing perjury under 
that oath ; and therefore one of the securities for truth which the 
law has provided would be wanting. Hence, although every other 
legal requisite may concur to render what a party has sworn ad- 
missible, and although the fullest opportunity has been afforded 
to the opposite party to cross-examine the witness, yet if the oath 
was extrajudicial, the testimony given under it is not admissible. 
A further objection to such evidence is, that the party against whom 
it was offered was not bound to notice it, and he ought not to be 
placed in a worse situation by omitting to make himself a party to 
an extrajudicial and illegal proceeding. This doctrine, and the 
minor distinctions arising upon it, will be more fully discussed 
hereafter, when the different cases relating to the reception of 
judicial proceedings in evidence are considered ; for the present, it 
may suffice to observe, that it is a general rule that testimony given 
under an oath merely extrajudicial, cannot afterwards be admitted 
in evidence, for the reasons already stated. 

There are two exceptions to the general rule : the case of de- 
clarations made by a person under the apprehension of impending 
dissolution, and the exception introduced by the express provisions 


(z) On the principle# of common law no 
particular form is essential to the oath. 
Cowp. 389* Dutton v. Cole , 2 Sid. 0. 

(a) It was formerly doubted whether the 
oath must not be taken on the Old or New 
Testament; 2 Hale, 279; but it is now 
settled that it need not. 1 Atk. 21 ; 2 Eq. 
Ah. 397 ; 1 Wils. 84; Cowp. 390. 

(ft) Cowp. 389; 1 Lord Raym. 282. 

(c) Fcichina v. Sabine, Str. 1104. Mor- 
gan: % Case t Leach, C. C. L. 64. 

(d) Per Lord Mansfield, Cowp. 300. 
Hex v. Mildrone , Leach, C. C. L. 459. 
Mec v. Dead, Peake’s Cu. Ni. Pri. 23. 


Bex v. Fitzpatrick , Leach, 459 ; 2 Sid. 6. 
Dutton v. Cole. When Lord Hardwicke 
was desired to appoint a form for swearing 
the Gentoos, he said that it was improper, 
and that it must be taken according to the 
form which they held to be most solemn. 
Bamkissensent v. Barkery 1 Atk. 19. 

(e) The form of the oath taken by those 
who matriculate in the University of Cam- 
bridge differs from the common form; the 
words, instead of “So help you God,” being 
“ Sic te adjuvet Deus et sancta Dei Evan- 
gelia.” 
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of the Legislature in favour of the religious scruples of Quakers and Declaration 
some others. The principle upon which the first of these exceptions ^ ext^S. 
stands is very clear and obvious ; it is presumed that a person who 
knows that his dissolution is fast approaching, that he stands on 
the verge of eternity, and that he is to be called to an immediate 
account for all that he has done amiss, before a Judge from whom 
no secrets are hid, will feel as strong a motive to declare the truth, 
and to abstain from deception, as any person who acts under the 
obligation of an oath. The exception in favour of Quakers, formerly Affirmation 
confined to civil, has lately been extended to criminal proceed- 
ings, and similar provisions have been made in favour of some 
other religious sects (/). The rank or age of the party in no case 
forms an exception. A peer of the realm cannot give evidence 
without being sworn ( g ), and will incur a contempt of court if he 
refuses to be sworn (h). It is now settled that the testimony of 
a child cannot be received except upon oath(i), although the 
contrary practice once prevailed (j ) . 

Formerly, the general rule did not extend to the witnesses ex- Witnesses 
amined on behalf of prisoners charged upon an indictment (A) with ^ areuow 
felony or treason (/) ; an exception which certainly was not founded to i»« 
in principle, and which was reprobated by Lord Coke (to). The 
statute 4 Jac. 1, c. 1, directed, that upon the trial of offenders in 
the three northern counties, for offences committed in Scotland, 
the defendants’ witnesses should be examined upon oath ; and a 
like provision was made by the stat. 7 Will. 3, c. 3, in all cases of 
treason which worked corruption of blood. The exception was 


(/) 9 G. 4, c. 13. The stat. 7 & 8 W. 4, 
c. 34, made a Quaker’s affirmation admissi- 
ble in civil cases. By the stat. 9 G. 4, c. 32, 
Quakers and Moravians are admitted to 
give evidence upon their solemn affirmation 
in all cases, criminal as well as civil. By 
the stat. 3 & 4 W. 4, c. 49, their affirmation 
has the same force and effect as an oath in 
the usual form. By the stat. 3 & 4 W. 4, 
c. 82, similar provisions are extended to 
Separatists. 

( g ) Rex v. Lord Preston , Salk. 278. 

(h) Ibid. And it has been said that the 
same rule applies to the Sovereign himself; 
2 Rol.Abr.686; Hob. 213; but in the time 
of Ch. 1, the question was not allowed to be 
agitated. 1 Pari. Hist. 43. See 3 Woode- 
son, 276, Com. Dig. Testmoigne, A. 1. 

(*) Rex v. Brcuier , Leach, C. C. L. 3d 
ed. 237 ; lb. 128. And see the cases, East’s 
P. C. 441 ; and post. tit. Infant. JBut in 


some cases, where a child, from ignorance 
of the obligation of an oath, cannot be 
sworn, the Court will put off the trial, to 
afford an opportunity of instructing the 
child. 

(j) The Court should hear the information 
of children not of discretion to be sworn, 
without oath. 1 Hale, II. P. C. 634 ; 2 
Hale, H. P. C. 279. 284. But Lord H^le 
adds, that such testimony is not sufficient 
of itself. 3 Hale, H.P.C.634. 

( k ) But the evidence for a defendant 
upon an appeal, or on an indictment or in- 
formation for a misdemeanor, was always 
on oath. 1 Sid. 211.325. 

(l) 2 Hale, 283; 2 Bulstr. 147. Rex v. 
Throgmorton , State Tr. 1 M. ; Haw. c. 36. 
Rex v. College , 3 Inst. 79; 4 State Tr.178 ; 
Cro. Car. 292. 

(m) 3 Inst. 79. The practice was derived 
from the civil law. 4 Bl. Com. 352. 

C 4 
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Witnesses finally and generally abolished by the stat. 1 Ann. c. 9, s. 3, which 

ers arenow directed that the witnesses for the prisoner should be sworn in all 
to be sworn, cases. 

It will presently be seen under what circumstances evidence is 
admissible, though it want the sanction of an oath. 

Test of And next, the power given to the party against whom evidence 
Nation * * s °ff erec ^ °f cross-examining the witness upon whose authority the 
evidence depends, constitutes a strong test both of the ability and 
of the willingness of the witness to declare the truth. By this 
means, the opportunity which the witness had of ascertaining the 
fact to which he testifies, his ability to acquire the requisite 
knowledge, his powers of memory, his situation with respec tto 
the parties, his motives, are all severally examined and scru- 
tinized. 

It is not intended in this place to enter into a detail of the nume- 
rous consequences which follow from the adoption of this test ( n ). 
It may be observed, generally, that it operates to the exclusion of 
all that is usually described as res inter alios acta ; that is, to all 
declarations and acts of others which tend to conclude or affect 
the rights of a mere stranger. 

Thus the depositions of witnesses before magistrates, under the 
statutes of Phil. & Mary, and the late stat. 7 Geo. 4, c. 64, are not 
admissible against the accused, unless he has had an opportunity 
to cross-examine those witnesses. 

The voluntary affidavit of a stranger is not evidence against one 
who had not the power to cross-examine him (o). An answer in 
chancery is not evidence against one who neither was a party to 
the suit, nor claims in privity with a party who had the opportu- 
nity ( p ). And, in general, the mere act, declaration or entry of a 
stranger, as to any particular fact, is not evidence against any other 
person (y), so as to conclude or affect him. 

To satisfy this principle, it is not necessary that the party on 
whose authority the statement rests should be present at the time 
when his evidence is used, in order that he may then be cross- 
examined ; it is sufficient if the party against whom it is offered 
has cross-examined, or has had the opportunity, having been 
legally called upon to do so when the statement was made. Hence 
it is that examinations or depositions taken in a cause or proceed- 
ing between the same parties are evidence, the witnesses or de- 

fa) See tit. Judgments — Deposi- East, 539. Sir John Fenwick's Case , 
tions. Ohj. 4. 5 State Tr. 69. 

fa) Baer. Ah. Ev. 627 ; Sty. 446 ; Bac. (j?) Hardres, 315. 

Ab. Ev. 628. And see Jicjf v. Frith , 8 (q) See Index, tit. Res inter alios. 
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ponents being dead ; for in such case the party has had, or 
might have had, the benefit of a cross-examination. With respect 
to these classes of cases, it is worthy of notice, that if the party 
might have had the benefit of a cross-examination in the course of 
a judicial proceeding, it is the same thing as if he had actually 
availed himself of the opportunity. It is also to be observed, that 
if the examination or deposition was taken in the course of an 
extrajudicial proceeding, it will not afterwards be admissible in 
evidence, although the witness be since dead ; because the party 
against whom the evidence is offered was under no obligation to 
pay any attention to it (r). 

This test of truth not only excludes evidence of mere hearsay, 
for there the party on whose authority the statement rests cannot 
be cross-examined ; but also decrees and judgments in private 
matters, in causes to which the party against whom they are offered 
was not privy, and consequently where he had not the opportunity 
to cross-examine the witnesses on whose testimony the judgment 
or decree was founded. For as it would be dangerous to admit 
the testimony of a witness given upon a former occasion, where the 
party to the present cause had no opportunity to cross-examine 
him, it would be equally so to admit the judgment or decree which 
is founded upon that testimony ; it would be indirectly giving full 
effect to evidence which is in itself inadmissible. 

It is, however, to be observed that there is one class of cases 
where decrees or judgments are evidence against a party, although 
he was not actually privy to the proceeding or suit in which the 
judgment or decree was pronounced. This happens where the suit 
or proceeding does not relate to a mere private transaction between 
individuals or particular parties, but to some more public subject- 
matter beyond the mere rights of the litigants, in which the public 
possess an interest. It will be necessary hereafter to consider 
these cases with some minuteness ; for the present, it may suffice 
to advert to them generally, and briefly to state the principle on 
which such evidence is admissible ; and how far it is inconsistent 
with the general and ordinary rule, that a party is not to be 
affected either by any testimony or judgment founded upon that 
testimony, where he has not had an opportunity to cross-examine 
the witness and to controvert his testimony. In many instances a 
court possesses a jurisdiction which enables it to pronounce on the 
nature and qualities of particular subject-matter, where the pro- 
ceeding is, as it is technically termed, in rem : as where the Ordi- 
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(r) See tit. Res inter alios— Judicial Proceedings, &c. 
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nary or the Court Christian decides upon questions of marriage or 
bastardy ; or the Court of Exchequer upon condemnations ; or the 
Court of Admiralty upon questions of prize ; or a court of quarter 
sessions upon settlement cases. Decisions of this nature, as will 
be seen ( s ), are for the most part binding and conclusive upon all 
the world. At present it is to be observed, in the first place, that 
this class of cases is scarcely to be considered as an exception to 
the general rule ; because, in most instances, every one who can 
possibly be affected by the decision may, if he chuse, be admitted 
to assert his rights to cross-examine and to controvert by evidence. 
But, secondly, if this class of cases is to be considered as forming 
an exception to the general rule, it is a necessary exception, since 
in such cases a final adjudication is absolutely essential to the 
interests of society, which require that the subject-matter should 
be settled and ascertained, and cannot bear that such questions 
should be left in a precarious, doubtful and fluctuating state. For 
example : the Spiritual Court has an immediate and direct juris- 
diction upon the validity of marriages ; a jurisdiction which involves 
questions of the greatest importance to society in general — rights 
of property — questions of bastardy — and even criminal liabilities. 
It is therefore obviously essential to the existence of such a juris- 
diction for useful and beneficial purposes, that its adjudication upon 
the subject-matter should be binding upon all ; it would be in vain 
that a sentence of nullity of marriage should be pronounced in a 
spiritual court, if the marriage could still be considered in courts 
of law to exist as to all the legal rights and consequences of a 
valid marriage ; and it would produce infinite inconvenience and 
confusion, if the same marriage could be considered as existing for 
some purposes, but not as to all ; not to mention the great evil of 
permitting interminable litigation on the same question, which 
would be left open to dispute as often as the fluctuation of times 
and of circumstances introduced new interests, and brought fresh 
litigants into the field. 

There is another exception to the general rule, in the case where 
a declaration made by a person in extremis , and under the appre- 
hension of approaching dissolution, is received in evidence; for 
such declarations are admitted to be proved,* although the party 
against whom they are offered was not present, and therefore had 
not an opportunity to cross-examine and elicit the whole of the 
truth. But as this is an exception to a rule which is in general to 
be considered as absolutely essential to the ascertainment of truth, 


(*) See Judgments, &c. in hem. 
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it is to be received with the greatest caution, and is never admitted Exception, 
unless the Court be first satisfied that the party who made the duration? 
declaration was under the impression of approaching death. It 
has indeed been said, that the depositions of witnesses taken in the 
absence of the prisoner before justices of the peace, and before 
coroners, by virtue of the statutes 1 & 2 Philip & Mary, c. 10, and 
2 & 3 Philip & Mary, c. 13, were admissible in evidence against the 
prisoner after the death of the deponent ; but it seems now to be 
settled that such depositions before justices are not admissible, 
unless the prisoner was present, and had the benefit of cross- 
examination (t) ; and depositions taken by coroners, under the 
same statutes, seem to stand upon the same foundation. This 
subject will afterwards be more fully considered in its proper place; 
it must be recollected that at present the object is to consider the 
general operation of this principal test of truth established by the 
law. How far reputation and tradition are to be looked upon as 
exceptions to this general rule will afterwards be considered ( u ). 

Thus far as to the immediate testimony of witnesses as to facts 
within their own actual knowledge, under the obligation of an oath, 
and subject to cross-examination. 

Next, as to the admissibility of evidence derived not imme- Mediate 
diately from those who have, or are supposed to have actual know- te * tl,nony ’ 
ledge of the fact, but mediately through the testimony of one or 
more other witnesses ( w ). 

Such mediate testimony is in some particular cases to be re- Original or 
garded as original evidence ; but in general it is of so inferior and secondttry - 
secondary a nature as to be admissible only in cases of urgency, on 
the failure of better evidence, and under the sanction of particular 
circumstances, which warrant its admissibility. 

In the first place, such evidence is in some instances admissible 
originally, and without any proof of the failure of better evidence. 

Thus general reputation is in many instances receivable, although 
it may rest on no other foundation than what the witness may have 
heard from others (x). 

General reputation is the general result or conclusion formed by General 

reputation. 

(0 See tit. Deposition a. principle ; the only difference is that writing 

( u ) There are also some exceptions which is the surer medium, 
have been introduced by, and which wholly (x) Reputation is sufficient evidence of 
depend upon, particular statutes; but as marriage, although the parties are still 
these are mere arbitrary exceptions, uncon- alive, and the party seeks to recover as 
nected with general principles, they need heii^at-law. Dier v. Fleming , 4 Bing, 
not be noticed here. 1266. See tit. Custom— Marriage— 

(w) Or by the writing of the original wit- Pedigree— Prescription. 
ness, for both must depend on the same 
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society as to any public fact or usage, by the aid of the united 
knowledge and experience of its individual members : such a gene- 
ral concurrence and coincidence of opinion on facts known to 
many, affords a reasonable degree of presumption that their con- 
clusion is correct (y) ; and therefore in particular cases, where the 
fact is of a public nature, general reputation is admissible evidence 
to prove it. But as it could not be necessary, and otherwise would 
not be practicable, to examine the whole body of society as to the 
prevalence of general reputation on any particular fact, it is suffi- 
cient to call individual witnesses, a portion of society, who can, 
under the sanction of an oath, and subject.to cross-examination, 
pledge their personal knowledge that such reputation exists. 

It is observable that, in one respect, such evidence can scarcely 
be considered as forming an exception to the general rule which 
requires the sanction of an oath and the opportunity to cross- 
examine ; for the witnesses are called to prove what they actually 
know, viz. that such a reputation exists: they are sworn and 
subject to cross-examination, and the very nature of such evidence 
excludes any more solemn sanction. 

The particular subjects to which such evidence is applicable 
requires further consideration. 

It is to be observed that many facts, from their very nature, 
either absolutely or usually exclude direct evidence to prove them, 
being such as are in ordinary cases imperceptible by the senses, 
and therefore incapable of the usual means of proof. Among these 
are questions of pedigree or relationship, character, prescription, 
custom, boundary, and the like. Such facts, some from their 
nature, and others from their antiquity, do not admit of the ordi- 
nary and direct means of proof by living witnesses ; and, conse- 
quently, resort must be had to the best means of proof which the 
nature of the cases affords. Now the knowledge of facts of this 
description consists either in the knowledge and recollection of that 
part of society which has had the means of observing them, or in 
the traditionary declarations of those who were likely to have 
possessed a knowledge on the subject, derived either from their 

(y) In ca8e °f -EH* Bost v. Beretford . , the coincident opinions of numbers as evi- 
2 Camp. 512, the defendant, justifying the dence of the resemblance. Reputed owner- 
destruction of a picture which the plaintiff ship is (per Gibbs, C. J. in Grove v. But- 
had exhibited to the public for money, as ten, Holt’s C. 327), made up of the opinion 
being meant to libel his sister and her hus- of a man’s neighbours; it is a number of 
band, it was held, that declarations by voices concurring in one or other of two 
spectators were admissible to show that the facts. See Oliver v. Bartlett , 1 Br. & B. 
figures were meant to represent the parti- 269 ; and Vol. II. tit. Bankrupt. 
cular persons. This was in effect to admit 
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own observation, or the information of others; or, lastly, in 
questions of skill and judgment, the knowledge of the relation 
must be derived from those who are possessed of the proper 
qualifications for forming a conclusion on the subject. The 
character of a particular individual in society is formed by society 
from their experience and observation of the conduct of the indi- 
vidual ; and here reputation is not so much a circumstance from 
which the character of the individual is to be presumed, as the 
very fact itself, proved by the direct evidence of witnesses who 
constitute part of that society. The knowledge of the existence of 
a particular public custom does not reside peculiarly in the breast 
of any one individual whatsoever, but in the opinion and conclu- 
sions which society, or some indefinite part of it, have collected 
from actual observation and experience. 

In cases of pedigree , the nearest relation, even that of parent 
and child, can seldom be proved, after the death of the parents, 
by direct evidence; and no knowledge upon the subject exists 
except that which is inferred from circumstances, or derived from 
the hearsay testimony of those who, from their intimacy with the 
family, possessed peculiar means of knowledge. The circumstance 
that the parents cohabited as husband and wife, acknowledged 
and addressed each other in society as such ; that they recognized 
and educated children as their own, and introduced them to the 
world on a variety of occasions as their legitimate offspring; that 
a pedigree was hung up in the family mansion, stating the different 
degrees of relationship of the members of the family ; that similar 
entries were made in a family bible ; that a monument or tomb- 
stone was exhibited to the public, announcing a relation between 
the deceased and the surviving, or deceased and late, members of a 
family ; all such circumstances are either strictly facts, or are solemn 
and deliberate declarations accompanying facts, and partaking of 
the nature of facts, which, in the absence of all suspicion of fraud, 
afford the strongest presumptions that the parties really did stand 
in the relative situation of husband and wife, parents and children, 
or other degree of kindred ; for it is improbable that such circum- 
stances should have been acted with a view to deceive, particularly 
in a manner so open and public as to render the fraud liable to im- 
mediate detection. From such circumstances the belief is formed, by 
those who are acquainted with the family, and a reputation obtains 
in society that they are so related ; for reputation seems to be no 
more than hearsay, derived from those who had the means of know- 
ing the fact. Hence it is that the reputation may exist when those 
who were best acquainted with the fact are dead ; and that such 
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reputation and even traditionary declarations become the best, if not 
the only, means of proof ; and when they are derived from those 
who were most likely to know the truth, and who lay under no 
bias or influence to misrepresent the fact, they afford a fair, and 
reasonable presumption of the truth of the fact. 

Again : upon questions of fact, to which antiquity is essential, 
as of prescription, custom and boundary, (and also of pedigree, 
where the relationship is to be traced through a remote ancestor,) 
the evidence of living witnesses is of little avail, except as to the 
observance of the right, privilege or obligation, in modern times ; 
for any knowledge concerning such rights, drawn from times 
more remote, recourse must be had to reputation and tradition ; 
such evidence being supported by proof of the enjoyment of such 
rights and privileges, and of acquiescence in them in more recent 
times. 

On these grounds, therefore, general reputation is admissible 
evidence, as affording presumptions upon which juries are to exer- 
cise their discretion in cases of this nature. Such instances have, 
it seems, been regarded as anomalous, and as forming exceptions 
to the general rule which has already been noticed, viz. that mere 
naked declarations are too vague, uncertain and fallacious, to afford 
sufficient presumptions for the consideration of a jury (z). Such 
evidence is at all events warranted by the necessity of the case. 
The particular objection which excludes mere hearsay in general 
does not apply to those cases which are of a public nature, which 
may be presumed to be matters of public notoriety, as in the 
instances of public prescriptions, customs and character, and 
where reliance is placed not on the credit due to the assertion of 
a single individual, but is sanctioned by the concurrent opinion 
and assent of indefinite numbers; in such cases a presumption 
exists that the truth of the fact is known and faithfully communi- 
cated. 

Hence, therefore, common reputation is evidence to prove, 1st, 

(z) Per Lord Ellenborough, C. J. The 
admission of hearsay evidence upon all oc- 
casions, whether in matters of public or 
private right , is somewhat of an anomaly, 
and forms an exception to the general rules 
of evidence. And his Lordship afterwards 
observed, “ I confess myself at a loss fully 
to understand upon what principle, even in 
matters of public right, reputation was ever 
deemed admissible evidence. It is said, 


indeed, that upon questions of public right 
all are interested, and must be presumed 
conversant with them ; and that is the dis- 
tinction taken between public and private 
rights ; but I must confess that I have not 
been able to see the force of the principle 
on which this distinction is founded, so 
clearly as others have done, though I must 
admit its existence.” Weeks v. Sparke , 
1 M. & S. 086. 
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a man's character in society (a); 2dly, reputation and (as will 
afterwards be seen) traditionary declarations are evidence to prove 
a pedigree, including the state of a family as far as regards the 
relationship of its different members, their births, marriages and 
deaths; 3dly, reputation and traditionary declarations are evi 
dence to prove certain prescriptive or customary rights and ob- 
ligations, and matters of public notoriety. But inasmuch as the 
reception of such evidence is founded upon the supposition that 
the persons from whom it is derived possessed the means of 
knowledge; and since such 'evidence is in its own nature very 
weak, unless it be supported by other circumstances (i), the follow- 
ing sanctions appear to be necessary to warrant a presumption 
from such evidence. 

First , In order to warrant such a presumption, the fact to which 
the reputation or tradition applies, must in general be of a public 
nature ; for otherwise it cannot be presumed that the persons from 
whom the knowledge is derived possessed the means of knowledge, 
or if they did possess the means, that their attention and obser- 
vation were attracted to it ; and therefore such evidence is admis- 
sible in cases of character, public prescriptions, and customs 
relating to manors (c), parishes, and of rights of common, and 
public boundaries and highways (d). Such evidence is also re- 
ceived with respect to the existence of a modus (<?), because, 
although it is in strictness a private right, yet it affects a great 
number of occupiers within a district (/). 

So where the defendant in trespass pleaded a prescriptive right 
of common over the locus in quo , at all times, for his cattle levant 
and couchant, and the plaintiff, in his replication, prescribed in 
right of his messuage to use the locus in quo for tillage with corn, 
and until the taking in of the corn to hold and enjoy the same in 


(a) See tit. Character. It is not pro- 
bable that a man of good conduct, and 
therefore, as may be inferred, of good prin- 
ciples, would commit a crime. But the 
opinion which a particular person may have 
formed and expressed as to the honesty of 
another, is not admissible, it is only his 
own single judgment; but if indefinite 
numbers coincide in forming and express- 
ing the same opinion of the honesty of any 
person, that general coincidence of opinion 
on a subject which they were likely to 
know and discuss, gives to it such weight 
and importance, that the law admits it as 
a medium of proof. 


(b) 1 M. & S. 087. Reputation is, in 
general, weak evidence; and when it is 
admitted, it is the duty of the Judge to 
im pf ess upon the minds of the jury how 
little conclusive it ought to he, lest it 
should have more weight with them than 
it ought to have. Per Lord Ellenborough, 
1 M. & S. 686. 

(c) Barnes v. Newsom , 1 M. & S. 77. 

(d) 1 M. & S. 686. See tit. Custom- 
Prescription, &c. 

(e) 2 Vez. 612. GwiU. 864. 

if ) Per Dampier, J. 1 M. & S. 691 ; see 
tit Tithes. 


Reputation, 
in what 
cases evi- 
dence. 


1 . The facts 
must be of 
a public 
nature. 
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nature**^ 0 eyer y" y ear > and traversed the defendant’s prescription, on which 
issue was joined, it was held (g) that many persons besides the 
defendant having a right of common over the locus in quo , evi- 
dence of reputation, as to the right claimed by the plaintiff, was 
admissible, a foundation having been first laid, by evidence of the 
enjoyment of such right. But it seems to be now settled, although 
the question was long sub judice , that general evidence of reputa* 
tion is not admissible in the case of a private prescription or other 
claim. In the case of Morewood v. Wood (h), the question was, 
whether general evidence of reputation as to a prescriptive right of 
digging stones on the lord’s waste, annexed to a particular estate, 
was admissible; and the Judges were divided upon it (£). In 
Outrarn v. Morewood (k), Lord Kenyon said, “ that although a 
general right might be proved by traditionary evidence, a particular 
fact could not.” There the question was, whether Cow Close had 
been part of the estate of Sir J. Zpuch, out of which certain rents 
and coals had been reserved ; and the Court held that the fact 
could not be proved by entries made by a third person deceased, 
in his books of receipts of rents from his tenant, such entries being 
considered as no more than a declaration of the fact by such third 
person ; which was different from entries by a steward, who thereby 
charged himself with the receipt of money. In Doe v. Thomas ( l ), 
where in an action of ejectment the lessor of the plaintiff claimed 
as tenant in tail under the will of A. who gave B. his son an estate 
for life, and the defendant claimed as the devisee of B., the 
question was, whether the land in dispute was part of the entailed 
estate, or had been purchased by B. ; it was held that evidence of 
reputation that the land had been purchased of J \ S. by A. was in- 
admissible (: m ). And although traditionary reputation is evidence 
of boundary between two parishes and manors ( n ), it is not evi- 

(g) Weeks v. Sparke , 1M.&S. 601, (m) In the Bishop of Meath v. Lord 

(7i) 32 0.3, B. R. 16 East, 327, in note. Belfield, B. N. P. 296, it was held that 

(i) Lord Kenyon, and Ashurst, J., who evidence of reputation was admissible, in 
were for rejecting the evidence, were of the quare impedit, to prove that one Knight 
Oxford circuit, on which such evidence had had been in by the presentation of one from 
usually been rejected; and Buller and whom the defendant claimed. But in R. v. 
Grose, Js., deemed it admissible, in con- Rrisivell, 3 T. R. 723, Lord Kenyon denied 
formity with the practice of their own, the that this case was law. 

western circuit. Report is not evidence to (n) Nicholls v. Parker, Ex. Summer 

prove private rights. Per Lord Kenyon, Ass. 1805, cor. Le Blanc, J., Taunt. 1796; 
2 East, 357. Report is evidence to prove R. v. Pai'ish of Hammersmith, Sitt. after 

reputed ownership of goods, if supported Hil. 1776; Down v. Hale, cor. Lawrence, 

by facts. Olivet * v. Bartlett , 1 B. & B. see 14 East, 331. Peake’s Ev. App. 33 ; 

269. Ireland v. Powell , Salop S. Ass. Peake’s 

(k) 6 T. R. 123. Ev.App.33. 

(l) 14 East, 323. 
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deuce of boundary between two private .estates (o). Upon the 0f B public 
principle that it is a matter of general and public notoriety, a par- ,mture * 
ticular historical fact may, as it seems, be proved by reputation of 
the fact, and (as falling within the scope of such evidence) by a 
generally received historical account of it ( p ). 

2dly. Neither reputation nor traditionary declarations are ad- s. Must be 
missible as to a particular fact (q). Evidence of reputation upon sewra1, 
general points is receivable, becauseall mankind being interested 
in them, it is natural to suppose that they may be conversant 
with the subjects, and that they should discourse together about 
them (r), all having the same means of information ; but this does 
not apply to particular facts, which may not be notorious, which 
may be misrepresented or misunderstood, and which may have 
been connected with other facts by which their effect would be 
limited and explained. Such evidence would obviously be open to 
all the uncertainty, and liable to all the objections, incident to mere 
p hearsay evidence, and is therefore of too slight a nature to support 
any presumption. And therefore, upon a question of modus; evi- 
dence of the declaration of an old person, since deceased, that So 
much per acre had always been paid in lieu of titlies, would be good 
evidence a9 to reputation ; but a declaration by such a person that he 
paid so much in lieu of tithes would not be admissible, since it^ is a 
particular fact(s). So in those cases where evidence of perambula- 
tions is admitted, it is in the nature of hearsay evidence, not of par- 
ticular acts done, as that such a turf was dug, or such a post put 
down in a particular spot ; but it is evidence of the ambit of any 
particular place or parish, and of what the persons accompanying 
the survey have been heard to say and do on such occasions (t). 

3dly. If the reputation or tradition relate to the exlrcise of 3. Must t>e 
a right or privilege, it should be supported by proof of 5 a<Sts of 
^ n j°y me nt of such right or privilege within the period of living e11- 
memory ( u ) ; and when that foundation has been laid, then, irias- J y 
much as there cannot be any witnesses to speak to acts of enjoy- 


(o) Clothier v. Chapman , 14 East, 331, 
In the note. 

(p) B.N. P.248; 1 Salk. 282; 1 Vent. 
151 ; Skinn. 14. 623. 

(q) Per Lord Kenyon, Outram v. More- 
wood, 5 T. R. 123. 

( r ) ^ er I'Ord Kenyon ; see Morewood v. 
Wood y 14 East, 339. 

(*) Harwood v. Shns, 1 Wightw. 112. 

(0 * >er ^ord Ellenborough, 1 M. & S. 
687. In the case of J ones v. Perry , 2 Esp. 
VOL. I. 


C. 482, Lord Kenyon, in an action for keep- 
ing a malicious dog, which had bit the 
plaintiff’s child, is reported to have admit- 
ted evidence of a report in the neighbour- 
hood that the dog had been bitten by an. 
other dog. This case, however, seems to 
go beyond the general principle, as it is 
reputation of a particular fact only. 

(u) See the observations of the Judges in 
Weeks v. Spark e, 1 M. 1*8? 679, and of 
Grose, J., 5 T. R. 32. 
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Direct 

mediate. 


Declaration 
accom- 
panying an 
act. 


ment beyond the time of living memory, evidence is to be admitted 
from old persons conversant with the neighbourhood where the right 
is claimed, of what they have heard other old persons, who were 
in a situation to know what the rights were, say concerning them (10). 

Another class which falls within the description of direct mediate 
evidence, and which is admissible, though the usual tests artf in- 
applicable, consists of declarations made by one of the parties to a 
suit, in the nature of a confession or admission contrary to his own 
interest. Whatever a party voluntarily admits to be true, though 
the admission be contrary to his interest, may reasonably be taken 
for the truth. The same rule it will be seen applies to admissions 
by those who are so identified in situation and interest with a 
party that their declarations may be considered to have been made 
by himself (a:). As to such evidence the ordinary tests of truth are 
properly dispensed with ; they are inapplicable : an oath is admi- 
nistered to a witness in order to impose an additional obligation on 
his conscience, and so to add weight to his testimony ; and he is 
cross-examined to ascertain his means of knowledge, as well as his 
intention to speak the truth. But where a man voluntarily admits 
a debt or confesses a crime, there is little occasion for confirmation ; 
the ordinary motives of human conduct are sufficient warrants for 
belief. 

There is also another species of hearsay evidence which in some 
instances may be referred to this class. Where a declaration 
accompanies an act, it is frequently admissible as part of the act 
itself. Such declarations, it will be seen, are more frequently used 
as collateral or indirect evidence from which some other fact is to 
be inferred, than as direct evidence of a fact ; and as such will be 
afterwards considered. Suffice it to observe, for the present, that 
declarations are usually admissible where the fact which they ac- 
company is material and admissible, and where the nature and 
quality of the act are also material ; for in such instances a declara- 
tion accompanying the act may either be regarded as part of the 
act itself, or as the most proximate and satisfactory evidence for 
explaining and illustrating the fact. 

Experience supplies a reasonable presumption that a declaration 
made by a person in doing an act, as to his intention and object, 
and where that person laboured under no temptation to deceive, 
was spontaneous, natural, and consistent with truth. The most 
usual example ( y ) adduced in illustration of this doctrine, is that 


{w) 1 M. & S. 679; 14 East, 330; 12 (y) See below, tit. Witness; Vol. II. 

East, 65. tit. Bankrupt. 

(x) See Vol. II. tit. ADMISBIONS. 
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of a declaration made by a trader, at the time of deserting his 
house or place of business, as to his intention and object in so 
doing, in order to prove an act of bankruptcy. Here it is ob- 
servable that the fact of departure is material : the question is as to 
the nature and quality of the act, that is, as to the object and in- 
tention of the trader in doing that act ; and to prove this, the 
declarations which he made at the time of leaving his house or 
counting-house, are constantly admitted in proof of his design, as 
being natural and spontaneous indications of the truth, although 
his subsequent declarations, even upon oath, would be absolutely 
rejected. 

It is emphatically to be observed, that the rule admitting evi- 
dence of a declaration accompanying an act, is not founded on any 
general presumption that in every such case credit is to be given 
to the veracity of the declarant ; for if that were so, and acted on 
as a general rule, the acts of strangers would be admissible for the 
purpose of sanctioning the admission of such declarations. But, 
as will be seen, the acts of strangers are excluded, for reasons as 
strong, if not stronger, than those which exclude the mere de- 
clarations of strangers; and as the transactions of mere strangers, 
not in themselves material to the subject of inquiry, are properly 
regarded as inadmissible, so likewise must declarations be excluded 
which depend for their credit on their connection with the acts of 
strangers. 

Whether, therefore, declarations accompanying acts are to be 
deemed of value from credit given to the declarant, or as being part 
and parcel of the collateral circumstances from which the jury are 
to draw their conclusion as to the nature and quality of the act 
itself, it is essential that the act itself should be material and ad- 
missible. If, for the sake of illustration, the question for what 
purpose a sum of money was paid by A. to U., were material to the 
issue, what A. said to B. on paying the money would be most 
important, it may be, conclusive evidence. But if A. and B. were 
strangers to the cause, and the fact of payment were not material 
to the issue, then, although A. at the time of payment made a 
declaration as to the truth of a fact material to the issue, as that 
he had lost a wager betted on that fact, the declaration would 
neither be evidence in itself nor as explanatory of the act of A., 
which, as being the act of a stranger, was also inadmissible (z). 

These classes of mediate evidence are distinguishable from all 

( 2 ) .The principle of admitting declara- Wrigkty 5 Nev. & M. 132 j 4 Bing. N. C. 
tions as accompanying acts was much con- 489 ; 2 Nev. & P. 305. 
sidered in the case of JOoe d. Tatham v. 
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others by this characteristic difference, that such evidence may 
be resorted to in the first instance as original evidence, whilst all 
other mediate testimony is admissible only on a principle of neces- 
sity, as secondary evidence, after the failure of evidence of a 
higher and more satisfactory nature (a). 
melSatfi 17 Next, as to such mediate testimony as is of a secondary 
testimony, description. 

As information derived mediately through another person is in 
its own nature inferior in point of certainty to that which is de- 
rived immediately from an eye or ear witness (i), so, even in cases 


(a) There is this essential distinction be- 
tween a declaration which is admissible as 
accompanying an act, and one admissible 
merely as secondary evidence ; in the for- 
mer case, the admissibility results imme- 
diately from its connection with a fact ma- 
terial to the cause, and already in evidence; 
whilst to warrant the admission of secon- 
dary evidence, a foundation must first be 
laid by proof of extrinsic circumstances, 
usually unconnected witli the cause. 

(b) The highest degree of certainty of 

which the mind is capable, with respect to 
the existence of a particular fact, consists 
in a knowledge of the fact derived from 
actual perception of the fact by the senses; 
and even this degree of evidence is obvi- 
ously capable of being strengthened or 
weakened by particular circumstances. Ft 
is seldom, however, that a jury can act 
upon knowledge of this description ; it 
rarely happens that a fact which can be 
decided by mere inspection is submitted to 
their consideration. In some instances, 
however, an inspection by the jury con- 
duces to their decision ; where the question 
turns upon local situation, a view is neces- 
cary. So the Judges, in cases of mayhem, 
act super visum vulnerU; so a jury of 
matrons, upon a plea of pregnancy, inspect 
the person of the prisoner. The degree of 
evidence which ranks the second in the 
scale, consists of information derived, Jtat 
from actual perception by our senses, but 
from the relation and information of others 
who have had the means of acquiring actual 
knowledge of the facts, and in whose qua- 
lifications for acquiring that knowledge, 
and retaining it, and faithfulness in after- 
wards communicating it, we can place 
confidence. * 


Information thus derived is evidently 
inferior, in point of certainty, to that know- 
ledge which is acquired by means of the 
senses, since it is one step removed from 
the highest and most perfect source. The 
truth of the fact in question depends upon 
the powers of perception possessed by an- 
other ; the opportunity afforded him of ap- 
plying them; his diligence in making that 
application ; the strength of his recollec- 
tion, and his inclination to speak or to 
write the truth. It is, however, upon 
knowledge thus derived that juries must in 
general act; they must be informed of the 
rex gestdi by those who have been eye and 
ear witnesses of them; their means of 
knowledge, and their faithful communica- 
tion of it, being guarded by the securest 
means which the law can devise. A third, 
and still inferior ground of belief, consists 
in information which we derive, not imme- 
diately from one who has had actual know- 
ledge of the fact by the perception of his 
senses, but from one who knows nothing 
more of the fact than that it has been as- 
serted by some other person : this species 
of evidence, which is generally termed 
hearsay evidence, is evidently inferior, in 
point of certainty, to the former, even for 
the common purposes of daily intercourse 
in society ; for although the author of the 
assertion may be known, and his veracity 
highly appreciated, there is a greater lati- 
tude afforded for deception, mistake, and 
misapprehension, and for defect of memory, 
and hence a degree of doubt must result, 
which must evidently be increased in pro- 
portion to the number of persons through 
whom the communication has been trans- 
mitted; and, consequently, where the 
author is unknown, and the number of in. 
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where the party from whom such testimony is derived delivered Secondary 
it -under the sanction of a judicial oath, and although the party testimony, 
to be affected by it had the opportunity to cross-examine, yet the 
testimony so given would still be inferior in degree to the direct 
testimony of die same witness, and consequently such inferior 
evidence would be excluded by the general principle already 
adverted to, so long as the original witness could himself be pro- 
duced. 

But in ordinary cases, where the testimony formerly given con- 
sists of mere declarations, which rest principally, if not entirely 
on the credit of the party who made them, such evidence is of a 
still weaker and more imperfect description, not being sanctioned 
by either of the great tests of truth already mentioned. Hence 
the general rule of law is, that such evidence cannot be received 
except in particular instances where the necessity is urgent, and 
peculiar considerations sanction a departure from the general rule. 

termediate parties who have acted in the deserved, yet, upon the minds of a jury, 
transmission is also unknown, the know- unskilled in the nature of judicial proofs, 
ledge must also be vague and uncertain, evidence of tins kind would frequently 
even as applied to the common affairs of make an erroneous impression. Being ac- 
life. But for the purposes of proof in a customed, in the common concerns of life, 
court of justice, a still stronger reason ope- to act upon hearsay and report, they would 
rates to the rejection of such evidence, naturally be inclined to give such credit 
namely, that it cannot be subjected to the when acting judicially ; they would be 
ordinary tests which the law has provided unable to reduce such evidence to its pro- 
for the ascertainment of truth, the obliga- per standard, when placed in competition 
tion of an oath, and the opportunity afforded with more certain and satisfactory evi- 
for cross-examination ; for these, or equiva- dence ; they would, in consequence of their 
lent ones, are the guarantees of truth, which previous habits, be apt to forget how little 
the law in ordinary cases invariably re- reliance ought to be placed upon evidence 
quires. In the common course of life, evi- which may so easily and securely be fabri- 
dence of this nature is frequently, nay cated ; their minds would be confused and 
usually, acted upon without scruple ; but embarrassed by a mass of conflicting testi- 
in the ordinary affairs of life there is, in mony ; and they would be liable to be pre- 
general, no considerable temptation to de- judiced and biassed by the character of the 
ceive : on the contrary, a legal investiga- person from whom the evidence was de- 
tion of a fact, which involves the highest rived. In addition to this, since every 
and dearest interests of the parties con- thing would depend upon the character of 
cerned — property, character, nay liberty, or the party who made the assertion, and the 
life itself— presents the greatest possible means of knowledge which he possessed, 
temptations to deceive ; and therefore that the evidence, if admitted, would require 
evidence which is admitted before a jury AQtpport from proof of the character and 
must be guarded and secured by greater respectability of the asserting party ; and 
restraints, and stricter rules, than . $hose every question might branch out into an 
which are sufficient for the common pur- indefinite number of collateral issues, 
poses of life. . Upon these grounds it is that the mere 

If it were to be assumed, that one who recital of a fact, that is, the mere oral 
had been long enured to judicial habits assertion or written entry by an individual 
might be able to assign to such evidence that a particular fact is true, cannot be 
just so much and no greater credit than it received in evidence. 

0 D 3 
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Where a witness to facts might be produced and examined on 
oath* little doubt could be entertained that hearsay evidence of 
his mere declaration, heard and detailed by another, ought to be 
excluded, so infinitely inferior in degree must such hearsay evi- 
dence be when compared with direct testimony delivered in open 
court. 

Immediate testimony is given under the solemn sanction of an 
oath, in the presence of the public ; the jury have the advantage 
of observing the deportment of the witness, the manner in which 
he gives his testimony ; in particular, whether, as one relying on 
the consistency of truth, he answers promptly and readily accord- 
ing to the suggestions of his memory, or with hesitation and 
difficulty, either attempting to evade direct answers, or to gain time 
to weigh them, in order to avoid contradictions and inconsistency ; 
whether he readily answers all questions indifferently, whether they 
make in favour of or against the party whose witness he is, or he 
gives favourable answers on the one side with willingness and 
readiness, on the other with difficulty and reluctance. The atten- 
tion of such a witness is called directly and immediately to the 
very facts the disclosure of which is material ; his means of know- 
ledge, his memory, and his situation, connection with the parties, 
and his motives, are subject to the severe and trying test of cross- 
examination, by means of which fraudulent witnesses are often 
surprised and detected. 

In all these important particulars mediate testimony is usually 
defective ; for although no doubt be entertained that the witness 
examined heard from another the statement which he is ready to 
repeat, yet that other did not make the communication under the 
sanction of an oath ; there are no sufficient means of ascertaining 
whether he had the opportunity or the capacity for minute and 
accurate observation, nor of judging as to the tenacity of his 
memory : his attention in making the communication may not have 
been sufficiently directed to many of the particular facts, which 
afterwards appear to be material; he may have omitted many 
which are important, or not knowing that any such use would 
afterwards be made of his declarations, may have expressed him- 
self without that caution and accuracy which he would have deemed 
to be necessary had he been examined under the sanction of an 
oath before a public tribunal, having his attention particularly 
-directed to each material fact, and with a full knowledge of the 
important consequences which might result from his testimony 
with respect to the property, liberty or lives of others, and the 
necessity for attention and caution in his answers. In addition to 
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this, he may have been induced to misrepresent facts on the par- 
ticular occasion, under the influence of indirect motives, which, 
without the opportunity of cross-examination, it is impossible to 
trace or even to surmise. 

Where the communication is derived through several interme- 
diate witnesses, it is still weaker in degree ; there is greater latitude 
afforded for misunderstanding and mistake, or even designed wilful 
misrepresentation ; and it is more difficult to appreciate the vera- 
city of the original witness, the means which he possessed of ac- 
quiring information, and the motives by which he was actuated 
in making the communication. Ordinary experience shows how 
little credit is due to such mediate testimony, and how frequently 
it happens that even most absurd and improbable reports acquire 
credit. 

But where such immediate testimony is unattainable , and decla- 
rations oral or written can be proved to have been made, why, it 
may be asked, should not these, in default of better evidence, be 
admitted ; as such evidence would, in numerous instances, be 
sufficient to convince an ordinary individual, why should truth 
derivable from such evidence be excluded ? The answer is, because 
if such evidence were generally receivable, the uncertainty and con- 
fusion which would result from its general reception would far out- 
weigh the benefit which might possibly be derived from its admis- 
sion in particular instances. 

* The law for regulating the reception of evidence ought to pro- 
ceed upon certain grounds, and prescribe plain and determinate 
limits : if none were to be prescribed, the most serious inconve- 
nience would be experienced in the administration of justice ; the 
trials of causes would be unnecessarily protracted by the admission 
of unnecessary evidence, and the attention of the jurors would 
often be distracted from the consideration of that which was mate- 
rial and useful, and applied to that which was unimportant or even 
irrelevant : on the other hand, indefinite and obscure boundaries, 
which occasioned the admission of evidence to be encumbered 
with doubts and difficulties, would be worse than none. 

To take a strong case : suppose that a man, asserting that he is 
urged by the reproaches of his conscience to confess a crime of 
great enormity, surrenders himself into the hands of justice, and 
that his ample confession involves others as having been his guilty 
associates ; it may easily be supposed that in such a case the ap- 
parently sincere penitence of the self-accuser, and the great impro- 
bability that such a statement under the circumstances could 
. d 4 
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possibly be founded on any but sincere motives, would strongly 
tend to induce one who heard the confession and knew the circum- 
stances under which it was made to give it credit. This may 
readily be admitted : the question, however, is not what might 
happen under special circumstances, but whether they warrant a 
general rule, and whether a general rule which would include such 
evidence would not also include a great deal more of a suspicious 
and unsatisfactory nature. In order to form a conclusion on this 
subject, all peculiar and adventitious circumstances as to the parti- 
cular manner, conduct and demeanour of the penitent, his expres- 
sions of sorrow and contrition, must be left out of the account ; 
these are merely adventitious, and are circumstances in themselves 
too variable and indefinite to furnish a rule of admission or exclu- 
sion. Stripped of such merely casual circumstances as, whatever 
tlieir influence might be in particular instances, could supply no 
general and certain rule, the question would be, whether the con- 
sideration that the party accusing another avowed his own guilt, 
to the same or it may be to a less extent, supplied a general sanc- 
tion for the reception of such evidence. On this question it is 
difficult to raise a doubt. 

To ascertain by what impulses and motives a person so situated 
might be actuated in making such a statement, is far beyond the 
power of human wisdom ; that he was really the guilty person he 
avowed himself to be, might indeed be readily inferred so far as he 
alone was concerned ; but in charging others as his associates, it 
is far from impossible that he might practise deceit or misrepre- 
sentation from sinister motives : it might be in the hope of pro- 
curing in his own favour a mitigation of punishment or even a 
pardon ; it might be for the purpose of extenuating his own con- 
duct ; or even that he acted from motives of malice and revenge, 
or for the sake of reward, in a case where security and reward were 
held out as inducements to a detection, or might expect such a 
result in the event of the conviction of the party whom lie thus 
charged with being a guilty associate. 

To establish therefore a general rule, that where a self-accuser 
at the time of his confession charged another with the commission 
of the same crime, the confession should be received against the 
latter, would be to admit evidence in many cases of too suspicious 
and dangerous a description to be relied on generally, especially by 
juries, who would frequently be destitute of those collateral aids 
which would enable an individual acquainted with all the minute 
circumstances of the case to form his own judgment, and who for 
want of such means might frequently be induced to give credit to 
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a statement where an individual would have withheld his confidence 
altogether. 

Again, in respect of civil liability, it is very possible that a decla- Mediate 
ration by A. that he was jointly liable with B. to the payment of 
a debt or duty, would, under particular circumstances, entitle him 
to credit; it might be that the very circumstance of his at once 
admitting his own responsibility would be a sanction for believing 
that B. was also liable : but it might also happen that such an 
admission was but a mere artifice, resorted to for the purpose either 
of causing another who was not liable to contribute to the payment 
of AJ s debt, or even resulted from collusion with one setting up 
a false claim to defraud B. 

It is obvious, therefore, that a general rule which admitted the 
mere statement of one man to be used against another, merely on 
the ground that such statement was apparently contrary to the 
interest of him who made it, though it would occasionally tend to 
the ends of justice, would in other instances be productive of mis- 
chief and injustice. 

But if the consideration that the statement was apparently con- 
trary to the interest of the party who made it, would not in general 
warrant its reception, it is plain that the reasons for exclusion 
would operate still more forcibly to the general exclusion of state- 
ments the reception of which was not sanctioned by some general 
rule of law. In individual instances, casual and adventitious cir- 
cumstances, and in particular a full conviction of the veracity and 
accuracy, as well of the party who made as of the party who com- 
municated the declaration, would be a sufficient ground for belief, 
on which an individual might safely act ; but such special grounds 
can seldom form the basis of a general rule ; and the consideration 
that a man might in particular instances trust to such evidence, 
would supply no sufficient reason for the general reception of such 
evidence before a jury, who would usually be destitute of those 
peculiar means of judging of the credit due to the evidence by the 
aid of which an ordinary individual would be enabled to decide, 
and consequently be peculiarly liable to imposition were such evi- 
dence to be generally admissible. 

Hence it is that, except in the instances which will presently be 
noticed, where a rule of exception can be established to the con- 
trary, the law excludes all mediate or hearsay evidence of mere 
declarations made by others to those who are sworn and examined. 

In so doing, the truth may sometimes be excluded, but ample com- 
pensation is made by the further exclusion of a mass of evidence 
which would tend to deceive and mislead : the result is, on the whole. 
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greatly on the side of justice ; the rule obstructs one source of 
truth, but it also excludes a flood of error. 

Next, then, in what instances and under what sanction does the 
law admit mediate secondary evidence ? 

In the first place, then, it seems to be a general rule, that where 
a witness already examined in a judicial proceeding between the 
same parties is since dead, his former examination is admissible as 
secondary evidence; for in such case the testimony was given 
under the obligation of an oath, and the adversary had or might 
have had the benefit of a cross-examination. 

Where, however, the party against whom the evidence is offered 
had not the opportunity to cross-examine, the deposition or exa- 
mination is usually inadmissible, at least its admissibility is not 
warranted by the rule just adverted to. On this ground it is that 
the depositions of witnesses taken by magistrates in cases of felony, 
under the statutes 1 & 2 Ph. & M. c. 10, and 2 & 3 Ph. & M. c. 13, 
though admissible when taken in the presence of the prisoner, who 
has thus had the opportunity to cross-examine, have been held to 
be inadmissible as depositions when taken in the absence of the 
prisoner (c). It is again to be observed, that where a party against 
whom such evidence is offered had the opportunity to cross-examine, 
it is the same thing in effect as if he had availed himself of the 
opportunity, provided it was taken in the course of a proceeding 
to which he was a party, for otherwise he was not bound to pay 
any attention to it. 

The first great class where mediate testimony is receivable as 
secondary evidence on special grounds, although the statement was 
not on oath, and although the adversary had no opportunity to 
cross-examine, consists of the declarations made by persons since 
deceased, on the subject of pedigree, Custom, boundary, and the 
like, where from the nature of the subject-matter of the declaration 
and situation of the party it is reasonably to be presumed that he 
knew the fact. 

In the first place, the fact to be proved must be of a public 
nature; otherwise it is not to be presumed that the individual from 
whom the tradition was derived had the means of knowledge. 

2dly, As in the case of general reputation, such evidence must, 
in all cases where any question of public concern is in issue, be 
confined to general declarations, to the exclusion of mere declara- 
tions as to particular facts. 


(c) Infra, tit. Depositions; and see admissible after the death of the witness, 
Vol. II. tit. Depositions. It has been although not taken in the presence of the 
said that a deposition before coroners is prisoner ; ted qu. 
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3dly, Traditionary evidence as to rights must be derived from 
those persons who were in a situation to know what the rights 
were ; and in the case of pedigree, declarations are not admissible 
unless they be derived from such as were connected with the 
family, 

4thly, As evidence of this description partakes of the weakness 
and infirmities of hearsay report (tf), its credibility depends mainly 
on the absence of all temptation to misrepresent the facts ; it follows 
that it cannot be trusted, and is inadmissible, under circumstances 
which were likely to influence and bias those from whom it is 
derived. Upon this principle it has been held that a declaration 
relating to a pedigree made post litem motam , cannot be received (e). 
But in the case of Nicholls v. Parker ( f), traditionary evidence of 
what old persons, then dead, had said concerning the boundaries 
of the parish and manors (the subject of the action) was admitted 
in evidence, although the old persons were parishioners, and claimed 
rights of common on the wastes, which would be enlarged by their 
several declarations, there not appearing to be any dispute at the 
time respecting the right of the old persons making the declarations, 
at least no litigation pending. (Although, in fact, the boundary 
had been long in dispute between the respective parishes and ma- 
nors, and intersecting perambulations had been made both before 
and after such declarations by the respective parties.) So that 
those persons could not be considered as having it in view to make 
declarations for themselves at the time. 

Lastly, as in the case of general reputation, such evidence is of 
little or no weight, unless it be supported and confirmed by evidence 


( d ) Grose, J., in the case of Morewood 
v. Wobd, 14 East, 330, states the case of a 
pedigree which was tried at Winchester, 
where there was a strong reputation 
throughout all the country one way, and 
a great number of persons were examined 
to it; but after all, the whole was over- 
turned, and proved to have no foundation 
whatsoever, by the production of a single 
paper from the Heralds’ office; which 
shows (observed the learned Judge) how 
cautiously this sort of evidence ought to be 
admitted. See also Lord Ellenborough’g 
observations, 1 M. & S. 610, 7, where he 
observes that reputation in general is weak 
evidence; and of Buller, J., Morewood v. 
Woody 1M.&8. 330. 

(e) Case qf the Berkeley Peerage , 4 


Camp. 401. See the case below, tit. Pedi- 
gree ; and see Bex v. Cotton, 3 Camp. 
444, cor. Dampier; where, upon an indict- 
ment against an occupier of a farm, for not 
repairing a road ratione tenures, an award 
made many years before, when the same 
subject was in dispute between a former 
occupier and the township, was rejected as 
inadmissible, on the ground that the decla- 
rations of witnesses, since deceased, made 
before the arbitrator on that occasion, 
could not have been received, having been 
made post litem motam , and that the opi- 
nion of the arbitrator, founded upon such 
testimony, could not be entitled to greater 
credit. 

(/) 14 East, 331. 
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of the actual exercise and enjoyment of the right to which such 
traditionary declaration relates. 

In the next place, notwithstanding the general rule, that the 
mere declarations of a person, as to a particular fact, are not 
evidence of that fact ; and notwithstanding the limitations by which 
the reception of evidence of reputation and tradition is guarded, 
particularly those which confine the admission of such evidence to 
matters of some public nature and interest, and exclude reputation 
and tradition, which relate merely to particular facts ; there are 
some cases which form exceptions to these rules, and where the 
privacy of the fact, so far from excluding the hearsay declaration 
concerning it, seems to induce the necessity of its admission. As. 
far as these are referable to any certain principles (for some of them 
have been looked upon as mere anomalies and arbitrary exceptions, 
and the boundaries by which this class of cases is to be limited 
are not very clearly ascertained) (<7), they seem to be confined to 
instances of facts known only to a few individuals who possessed 
peculiar means of knowledge, and consequently where, if the decla- 
ration of such individuals were not admissible, all evidence on the 
subject would be excluded. And, secondly, according to the 
authorities, the reception of such declarations seems to be prin- 
cipally warranted by the consideration that the declaration or entry 
was made against the interest of the party who made it, which 
affords a presumption that the fact was true ; or, at all events, it 
seems to be necessary that the declaration should have been made 
by one who had peculiar knowledge of the fact, and who had no 
interest to falsify it (A). Most of these exceptions seem to have 
been founded upon the presumption, that the party who made the 
entry or declaration would not have made it contrary to his own 
interest, unless it had been true. Where a steward has admitted, 
by entries in his accounts, the receipt of rents ( i ), or churchwardens 
have made similar entries of the receipt of monies from the inhabit- 
ants of a subdivision of the parish, for parochial purposes, such 
admissions have been held to be evidence of payments for those 
purposes (A)* 

The declaration of a deceased tenant, that he held the land under 
a particular person, was held to be admissible to prove the seisin 
of that person ; such a declaration was in some degree against his 

(g) See Lord Kenyon’s observation, 5 T. (i) Barry v. Bebbington, 4 T. B.. 
H. 123. 514. 

{h) See Lord EUenborough’s observations (k) Stead v. Heaton , 4 T. B. 669. 

in Roc v. Bawling * 7 East, 290. 
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interest, since it would have been evidence against him, by the 
landlord, in an action for use and occupation (I). 

There are, however, several instances to be found where the 
declaration as to a fact, by a party who possessed peculiar means 
of knowing the fact, and laboured under no temptation, bias 
or influence, to misrepresent it, has been admitted in evidence 
after his death. As the rules by which the reception of this class 
of evidence is governed do not appear to be very distinctly defined, 
the decisions on the subject will be detailed at a future opportunity ; 
for the present, it will suffice to make a few observations on the 
general principle which ought to regulate the admissibility of such 
evidence. 

In the first place, as such mediate testimony is in general excluded 
on the grounds already adverted to, it is essential that some special 
necessity should exist in the particular class of cases for deviating 
from the general rule, and that such evidence should never be 
resorted to until the higher degree of evidence be no longer 
attainable. 


Mediate 

secondary 

evidence. 


And even then, in order to warrant the reception of such secondary 
evidence, it is essential that circumstances should exist which afford 
a reasonable presumption that the person who spoKe or wrote that 
which is offered in evidence had peculiar means of knowing the 
fact, and that he was not likely to have misrepresented it. The 
circumstance that the entry or declaration was contrary to the in- 
terest of the party who made it, affords, as has been already 
observed, sufficient reason for presuming on his veracity, to the 
extent at least of admitting the declaration or entry to be read in 
evidence. 

There may, however, be many instances where such evidence 
derives credit from circumstances, independently of the considera- 
tion of an interest to the contrary on the part of the person who 
made it : where, for instance, it is made by a party in the usual 
course of his profession, trade or business. An entry so made 
obviously derives its claim to credit from a consideration of the great 
improbability that such a person would, without any assignable 
motive, wantonly make an entry of a false fact. The consideration 
that the entry was accompanied with this further circumstance, 
viz. that it contained an acknowledgment as of the receipt of money, 


(0 Uncle v. Watson , 4 Taunt. 16. See delivered a woman of a child on a particu- 

also Perigal v. Nicholson , 1 Wiglitw. 65. lar day, and referring to his ledger, in 

See also Higham v. Ridgway , 10 East, which the charge for his attendance was 

109, where it was held that an entry made marked paid, was evidence on • the trial of 

by a deceased man-midwife that he had an issue as to the age of the child. 
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by which, if untrue, the party might be prejudiced, is entitled to 
very little weight, and more perhaps is attached to it than it really 
deserves ; for in the absence of all suspicion of fraud, and supposing 
the entry to be genuine, the circumstance that the party had been 
paid for a particular service stated to have been performed, would 
not materially, add to the probability derived from the mere entry 
itself ; and the probability of fr^id in the one case rather than the 
other, founded on the acknowledgment against the interest of the 
party, is of little or no weight ; for it would be just as easy for one 
who made a false entry with a view to evidence, to make it with as 
without such an admission or acknowledgment as might, if genuine, 
weigh against his own interest. 

The bare possibility of the casual publication of a false entry, 
made for the purpose of future evidence, could have little weight 
when compared with the importance of the object to be ultimately 
attained. 

In such cases, therefore, no distinction can be made on the sup- 
position or probability of fraud, in the one case, rather than the 
other; it must, to prevail, depend on the position, that where 
the entry contains no acknowledgment against the interest of the 
vouchee, there exists a greater probability that it was wantonly, 
carelessly, or mistakenly made ; this, however, must depend on 
the circumstances under which it was made ; if it was a written 
entry made in the usual course of a man’s profession or trade, in 
the absence of fraud, it carries with it a reasonable degree of pro- 
bability that it was made according to the truth. At all events, 
it is difficult to see how the further circumstance of admitted pay- 
ment can stamp the evidence with such an additional degree of 
credit, as to make the difference between the admission of the 
evidence and its absolute rejection. 

By way of illustration, suppose a professional accoucheur to 
have made an entry in the ordinary course, of his attendance on 
a particular individual, and her delivery of a son : in the absence 
of all suspicion of fraud, could it fairly be doubted that the fact 
had taken place ; could it be supposed that, without motive, such 
a person would wilfully have made an entry, of a fact which he 
knew to be untrue ? In such a case, how would the addition that 
he had received such a fee for his attendance, operate ? Not at 
all, it is quite clear, so far as any suspicion of fraud was con- 
cerned, for it would have been just as easy to make that addition 
as to omit it ; and if such an entry were forged, the addition, it is 
clear, would not have been omitted. Mistake, in such a case, is 
out of the question. How then does any consideration of interest 
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operate? How can such an entry, doubly false, in stating a ser- 
vice done and remuneration made, affect the interest of a party ? 
How, if published, is it to operate to his prejudice ? but still more, 
how is it to have that effect when it remains in his own private 
keeping? If these observations be just, it follows that, although, 
the admission of mediate secondary evidence may, in some in- 
stances, be founded on the consideration that the original declara- 
tion or entry was made contrary ta the interest of the party who 
made it, yet that where it is sanctioned by the consideration that 
the entry was made in the ordinary course of a man’s profession, 
trade or business, the mere circumstance of an admission made 
remotely against his interest is of little weight. 

Next, as to the admission of indirect evidence. 

Having now briefly noticed the general principles which govern 
the reception of direct evidence to prove a disputed fact by the 
aid of testimony, whether immediate or mediate, we are next 
to consider those which govern the admission of indirect evi- 
dence ; that is, of facts collateral to the disputed fact, but from 
the existence of which the truth of the fact in dispute may be 
inferred. 

The necessity for resorting to indirect or circumstantial evidence 
is manifest. It very frequently happens that no direct and posi- 
tive testimony can be procured ; and often, where it can be had, 
it is necessary to try its accuracy and weight by comparing it with 
the surrounding circumstances. 

The want of written documents, the treachery and fallaciousness 
of the human memory, the great temptations which perpetually 
occur to exclude the truth, by the suppression of evidence, or the 
fabrication of false testimony, render it necessary to call in aid 
every means of ascertaining %he truth upon which the law can 
safely rely. 

Where direct evidence of the fact in dispute is wanting, the 
more the jury can see of the surrounding facts and circumstances, 
the more correct their judgment is likely to be. It is possible 
that some circumstances may be misrepresented, or acted with 
a view to deceive; but the whole context of" circumstances cannot 
be fabricated ; the false invention must have its boundaries, where 
it may be compared with the truth ; and therefore, the more ex- 
tensive the view of the jury is of all the minute circumstances of 
the transaction, the more likely will they be to arrive at a true 
conclusion. Truth is necessarily consistent with itself ; in othet 
words, all facts which really did happen, did actually consist and 
agree with each other. If then the circumstances of {he case^ as 
detailed in evidence, are incongruous and inconsistent, that incon- 
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sistency must have arisen either from mistake, from wilful mis* 
representation, or from the correct representation of facts prepared 
and acted with a view to deceive. From whatever source the in- 
consistency may arise, it is easy to see that the greater the number 
of circumstances which are exhibited to the jury, the more likely 
will it be that the trutli will prevail ; since the stronger and more 
numerous will be the circumstances on the side of truth. It will 
be supported by facts, the effect of which no human sagacity could 
have foreseen, and which are therefore beyond the reach of sus- 
picion : whilst, on the other hand, fraudulent evidence must neces- 
sarily, either be* confined to a few facts, or be open to detection, 
by affording many opportunities of comparing it with that which 
is known to be true. Fabricated facts must, in their very nature, 
be such as are likely to become material. Hence it has frequently 
been said, that a well-supported and consistent body of circum- 
stantial evidence is sometimes stronger than even direct evidence 
of a fact ; that is, the degree of uncertainty which arises from a 
doubt as to the credibility of direct witnesses, may exceed that which 
arises upon the question whether a proper inference has been made 
from facts well ascertained. A witness may have been suborned 
to give a false account of a transaction to which he alone was privy, 
and the whole rests upon the degree of credit to be attached to the 
veracity of the individual ; but where a great number of inde- 
pendent facts*. conspire to the same conclusion, and are supported 
by many unconnected witnesses, the degree of credibility to be 
attached to the evidence increases in a very high proportion, 
arising from the improbability that all those witnesses should be 
mistaken or perjured, and that all the circumstances should have 
happened contrary to the usual apd ordinary course of human 
affairs. The consideration, however, of the credit due to circum- 
stantial evidence, belongs to another place (m); at present, the 
subject is mentioned merely with a view to illustrate the necessity 
of opening tb a jury the most ample view of all the facts which 
iMdtyg to the disputed transactions j leaving the consideration of 
the* importance due ta such evidence to be examined hereafter. 

jAgr^eably to this notion, and according to the simplicity of the 
ancient law, it Ws provided that every trial should be had before 
a jury who lived so neajr to the scene of the disputed transaction 
that they might# reasonably be supposed to possess actual and 
personal knowledge of the circumstances, to have heard and seen 

what was done (&)•& Later experience has shown that a knowledge 
* ** 

(m) .Vide irfira, tit. Circumstantial («) See the observations made above. 

Evidence. 



INDIRECT EVIDENCE. 


40 

of the facts to be tried, such as a residence in the neighbourhood 
supplies, affords but an imperfect and dubious light for the investi- 
gation of truth; and that justice suffers more from the prejudices 
1 and false notions of the facts which a residence in the neighbour- 
hood usually supplies, than it gains in point of certainty from 
a previous knowledge, on the part of the jury, of the parties or of 
the circumstances of the case. At this day, thereforte, it is no 
longer necessary, either in civil or m criminal cases, that the jury 
should be returned from the vicinage; they are taken, without 
distinction, from the body of the county at large ; and being in 
general strangers to the litigant parties and to the facts in dis- 
pute, may be presumed to discharge their important duties without 
partiality or prejudice. Still, however, the end to be attained is 
the same, although the means of attaining it are different; it is 
still the great object of the law that' the jury should be fully 
possessed of all the facts and circumstances of the case ; and as 
they have not been actually witnesses of the transaction, either in 
fact or in contemplation of law, the scene is to be exhibited to 
them by the only means of recalling a past transaction, that is, 
by oral evidence and written documents, and the jury are to collect 
the facts by the senses and perceptions of others, to whose account 
credit is due. 

In consequence, too, of the frequent failure of direct and 
positive evidence, recourse must be had to presumptions and 
.inferences from facts and circumstances which Are known, and 
which serve as indications, more or less certain, of those which are 
disputed and contested. It is, consequently, a matter of the 
highest importance to consider the grounds, nature and force 
of such indirect evidence ; **and to inquire what filets, either singly 
or collectively, are capable of supplying such inferences as can 
safely be acted upon (o). 

Presumptions, and strong ones, are continually founded upon 
knowledge of the human character, and of the motives, passions 
and feelings, by which the mind is usually influenced. Experience 
and observation show that the conduct of mankind is governed by 
general laws, which operate, under similar WcumstanceS, with 
almost as much regularity and uniformity as the mechanical laws 
of nature themselves do. The effect of particular motives upon 
human conduct is the subject of every man’s observation and 
experience, to a greater or less extent ^and in proportion to his . 
attention, means of observation, and acuteness, eyery one becomes 
a judge of the human character, and can conjecture, oi\tbe one 

(o) See Vol. II. tit. Presumptions. 
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hand, what would be the effect and influence of motives upon any 
individual under particular circumstances ; and on the other hand, 
is able to presume and infer the motives by which an agent was 
actuated, from the particular course of conduct which he adopted. 
Upon this ground it is that evidence is daily adduced in courts 
of justice of the particular motives by which a party was in- 
fluenced, in order that the jury may infer what his conduct 
was under those circumstances ; and on the other hand, juries are 
as frequently called upon to infer what a man’s motives and in- 
tentions have been, from his conduct and his acts. All this is 
done, because every man is presumed to possess a knowledge of 
the connection between motives and conduct, intention and acts, 
which he has acquired from experience, and to be able to presume 
and infer the one from the other. 

The presumption of conduct, or of any particular act, from 
the motives by which the supposed agent was known to be in- 
fluenced, is more or less cogent as the motive itself was stronger 
or weaker, and as experience has proved it to be more or less 
efficacious in affecting a man’s conduct. The presumption of 
particular intention, from a man’s acts and conduct, is more or 
less forcible, according to their nature, and their greater or less 
tendency to effect the supposed intention, and the improbability, 
derived from experience, that they could have resulted from any 
other motive, or have been done with any other intention. Pre- 
sumptions of this nature are of most essential importance in 
criminal cases. Where a heinous crime has been committed, as 
for instance, murder, by means of poison, and where it is obvious 
that theft was not the object of the guilty party, it is essential 
to inquire whether the accused was influenced by any motive to 
commit such an offence ; the absence of all motive, whether of 
avarice or, revenge, affords a strong presumption of innocence, 
where the fact is in other respects doubtful, because experience 
of human nature shows that men do not commit mischief wan- 
tonly and gratuitously, without any prospect of advantage ; still 
less do they perpetrate enormous crimes, and subject themselves 
to the severest penalties of the law, without the strongest motives : 
when, on the contrary, other strong presumptions appear against 
the accused, the knowledge that he was influenced by a very 
strong motive to commit , such a crime, must of necessity greatly 
add to the probability of his guilt. 

In criminal cases a question usually arises as to the intention of 
the accused, since it is, in general, the guilty intention with which 
an act is done that renders it criminal ; and in numerous instances 
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a particular intention is made an essential ingredient in the sta- Pnwimp- 
tutory offence. But intention, which is the mere internal and conduct as 
invisible act or resolve of the mind, cannot be judged of except to motive, 
from external and visible acts ; and in all such cases, and many 
others, a man’s object and motives must be inferred from his 
conduct ; and what^ particular acts and conduct are sufficient to 
indicate the guilty intention which is imputed to the accused, 
is a question of fact to be decided by those who are conversant in 
human affairs, and whose experience enables them to judge of 
the connection between conduct and intention. 

In many of the common concerns of life a man may act from 
a complication of motives which human sagacity cannot unravel ; 
the secret workings of which Omniscience alone can understand ; 
but in the case of a crime defined by the law, and where, conse- 
quently, both the act itself and the intention are simple and 
definite, so much difficulty does not prevail in the ascertainment 
of intention ; in such instances it is reasonable to infer, that a man 
intended and contemplated that end and result which is the 
natural and immediate consequence of the means which he used ; 
and this is the ordinary presumption of law. In criminal pro- 
ceedings, the consideration of the conduct of the accused will, in 
other respects, be found to be of great importance in determining 
upon his guilt or innocence, where there is either no direct evidence 
of the fact, or such as cannot standing alone be safely relied upon. 

The conduct which may afford an inference in such a case, 
may consist either in the seeking opportunities and means for 
committing such an act, or in attempting to avoid suspicion or 
injury by flight, or in concealing evidence of guilt, or even in 
showing an anxiety to do so ; for it is certain that the guilty 
person must have had the opportunity and means of committing 
the offence ; and it is probable that he would previously watch for 
such an opportunity, and he must have procured the means. 

Again, it is also probable that the guilty person, goaded by the 
stings of conscience, or at least actuated by fear of detection and 
of punishment, would use every effort within his power to avoid 
suspicion, or at least inquiry; and experience fully proves that 
means, in the hour of terror and alarna, are often resorted to by the 
guilty, in the hope of providing security, which, so far from pre- 
venting or lulling suspicion, provoke and excite it, and turn out to 
be forcible evidence of guilt. Flight ; the fabrication of false and 
contradictory accounts, for the sake of diverting inquiry ; the con- 
cealment of the instruments of violence ; the destruction or removal 
of proofs tending either to show that an offence has been com- 

* e 2 
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mitted, or to ascertain the offender, are circumstances indicatory 
of guilt, since they are acts to which some motive is attributable, 
and are such as are not likely to have been adopted by an innocent 
man ; but such, on the contrary, as according to experience are 
usually resorted to by the guilty. A full confession ( p ) of guilt, 
although it be but presumptive evidence, is one of the surest proofs 
of guilt, because it rests upon the strong presfimption that no in- 
nocent man would sacrifice his life, liberty, or even his reputation, 
by a declaration of that which was untrue. The presumption 
immediately ceases as soon as it appears that the supposed confes- 
sion was made under the influence of threats or of promises, which 
render it uncertain whether the admissions of the accused resulted 
from a consciousness of guilt, or were wrung from a timid and 
apprehensive mind, deluded by promises of safety, or subdued by 
threats of violence or of punishment. It may be proper also to 
remark in this place, that some of those presumptions which have 
lately been touched upon are to be regarded with great caution ; 
for it sometimes happens that an innocent, but weak and inju- 
dicious person, will take very undue means for his security, when 
suspected of a crime. A strong illustration of this is afforded 
by the case of the uncle, mentioned by Lord Hale. His niece had 
been heard to cry out, “ Good uncle, do not kill me!” and soon 
afterwards disappeared ; and he being suspected of having de- 
stroyed her, for the sake of her property, was required to produce 
her before the justices of assize : he being unable to do this, (for 
she had absconded,) but hoping to avert suspicion, procured 
another girl resembling his niece, and attempted to pass her off' as 
such. The fraud was however detected ; and, together with other 
circumstances, appeared so strongly to indicate the guilt of the 
uncle, that he was convicted and executed for the supposed murder 
of the niece, who, as it afterwards turned out, was still living. 

In civil cases also, the most important presumptions are (as will 
be afterwards more fully seen) continually founded upon the con- 
duct of the parties : if, for instance, a man suffer a great length of 
time to elapse without asserting the claim which he at last makes, 
a presumption arises, either that no rfeal claim ever existed, or that, 
if it ever did exist, it has since been satisfied (q) ; because, in the 
usual course of human affairs, it is not usual to allow real and well- 
founded claims to lie dormant. So the uninterrupted enjoyment 
of property or privileges for a long space of time raises a presump- 
tion of a legal right ; for otherwise it is probable that the enjoy- 

(p) See tit. Admission— -Confes- ( q ) See Vol. II. tit. Presumptions— . 

sion. Limitation— Prescription. 
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merit would not have been acquiesced in (r). Upon this principle 
the Legislature seems to have founded the provision in the Statute 
of Limitations, which raises a presumption that after a lapse of six 
years a debt on simple contract has been satisfied ; a presumption 
liable to be rebutted by proof of a promise to pay the debt, or an 
acknowledgment that it still remains due, made within the six 
years (s). 

The conduct of a party in omitting to produce that evidence, in 
elucidation of the subject-matter in dispute, which is within his 
power, and which rests peculiarly within his own knowledge, fre- 
quently affords occasion for presumptions against him ; since it 
raises a strong suspicion that such evidence, if adduced, would ope- 
rate to his prejudice. So forcible is the nature of this presumption,, 
that the law founds upon it a most important elementary rule, 
which excludes secondary evidence where evidence of a higher 
degree might have been adduced ; and this it does, because it is 
probable that a party who withholds the best and most satisfactory 
evidence from the consideration of the jury, and attempts to sub- 
stitute other and inferior evidence for it, does so because he knows 
that the better evidence would not serve his purpose ( t ). 

Upon the same principle, juries are called upon to raise an infer- 
ence in favour of a defendant from the goodness of his character 
in society; a presumption too remote to weigh against evidence 
which is in itself satisfactory, and which ought never to have any 
weight except in a doubtful case ( u ). 

Upon similar grounds, presumptions may be derived from the 
artificial course and order of human affairs and dealings, wherever 
any such course and order exist ; because, in the absence of any 
reason to suppose the contrary, a probability arises that the usual 
course of dealing has been adopted. Hence presumptions are 
founded upon the course of trade (x), the course of the post, the 
customs of a particular trade, or of a particular class of people* 
and even the course of conducting business in the concerns of a 

(r) Where a party neglects to take out 
execution within a year after his judgment, 
he must, in general, revive it by scire facias 
before he can proceed to execution ; and 
this is founded upon a presumption that the 
debt or damages have in the me antime been 
paid. 

(*) See tit. Limitations. Such pro- 
mises, to be available, must now be in 
writing. 

E 3 


(0 Vide iftfra, tit. Best Evidence. 

(tt) See tit. Character. 

(, x ) To prove the manner of conducting 
a particular branch of trade at one place, 
evidence may be given of conducting the 
same branch at another. Noble v. Kenna - 
way , Doug. 510. 
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private individual, to prove a particular act done in the usual routine 
of business (y). 

In all such cases the course of dealing may be proved before the 
jury, and is evidence in matters connected with it. The usual time 
of credit in a particular trade is evidence to show that goods were 
sold at that credit ; the course of the post is evidence to show that 
a particular letter, proved to have been put into the post-office, was 
received in the usual time by the party to whom it was directed. 
The ground of presumption in this and a multitude of similar in- 
stances is, that where a regular course of dealing has once been 
established, that which has usually happened did happen in the 
particular instance ; and such presumptions, like all others, ought 
to prevail, unless the contrary be proved, or at least be encountered 
by an opposite presumption. 

Where a fact or relation is in its nature continuous, after its 
existence has once been proved, a presumption arises as to its con- 
tinuance at a subsequent time ; for, from the nature of the fact or 
relation, a very strong presumption arises that it did not cease im- 
mediately after the time when it was proved to exist ; and as there 
is no particular time when the presumption ceases, it still continues; 
therefore, where a partnership between two persons has once been 
established, its continuance at a later period is to be presumed, 
unless the termination be proved ( z ). So, where the existence of a 
particular individual has once been shown, it will, within certain 
limits, be presumed that he still lives. The presumption as to a 
man’s life after a number of years must depend upon many circum- 
stances ; his habits of life, his age, and constitution : the probable 
duration of the life of a person, as calculated upon an average, may 
of course be easily ascertained in every particular case ; but for the 
sake of practical convenience, the law lays down a rule in some 
instances, which appears to have been very generally adopted, that 
after a person has gone abroad, and has not been heard of for seven 
years, it is to be presumed that he is dead (a). The various in- 
stances in which facts not in issue may properly be admitted in 
evidence in order to prove some other fact by inference from them, 
are far too numerous to be detailed on this occasion. Some of them 
will be more properly adverted to in considering the evidence pe- 
culiar to the proof of particular issues ( b ) ; suffice it to observe at 

(y) See Lord Torrington’t Cate, 1 Salk. (b) Connections frequently consist in 
285. similarity of custom or tenure. See tit. 

(-) See tit. Partnership. Copyhold— Custom ; or in unity of de- 

(a) See tit. Polygamy. — Ejectment sign or purpose, see Conspiracy. In 
by II Bin at Law. — Death. order to show the necessity of calling in the 
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present, that the admissibility of such evidence always depends on 
some natural or artificial connection between that which is offered 
to be proved and that which is proposed to be inferred. 

In general, all the affairs and transactions of mankind are as cireum- 
much connected together in one uniform and consistent whole, p^ump^ 
without chasm or interruption, and with as much mutual depend- 
ence on each other, as the phenomena of nature are ; they are general, 
governed by general laws ; all the links stand in the mutual rela- 
tions of cause and effect ; there is no incident or result which exists 
independently of a number of other circumstances concurring and 
tending to its existence, and these in their turn are equally depend- 
ent upon and connected with a multitude of others. For the truth 
of this position the common experience of every taian may be 
appealed to ; he may be asked, whether he knows of any circum- 
stance or event which has not followed as the natural consequence 
of a number of others tending to produce it, and which has not in . 
its turn tended to the existence of a train of dependent circum- 
stances. Events the most unexpected and unforeseen are so con- 
sidered merely from ignorance of the causes which were secretly at 
work to produce them ; could the mechanical and moral causes 
which gave rise to them have been seen and understood, the con- 
sequences themselves would not have created surprise. 

It is from attentive observation and experience of the mutual 
connection between different facts and circumstances, that the force 
of such presumptions is derived ; for where it is known from expe- 
rience that a number of facts and circumstances are necessarily, or 
are uniformly or usually connected with the fact in question, and 
such facts and circumstances are known to exist, a presumption 
that the fact is true arises, which is stronger or weaker as expe- 
rience and observation show that its connection with the ascer- 
tained facts is constant, pr is more or less frequent. 

The presumptions or inferences above alluded to are chiefly those 
which are deducible by virtue of mere antecedent experience of the 
ordinary connection between the known and the presumed facts (c) ; 
but circumstantial or presumptive evidence in general embraces a 
far wider scope, and includes all evidence which is of an indirect 
nature, whether the presumption or inference be drawn by virtue of 
previous experience of the connection between the known and the 

aid of the military to execute process, proof is admissible. Burdett v. Colman , 14 East, 
of acts of violence by the mob collected in 188 . 

another quarter, but collected for the same ( c ) See tit. Circumstantial Evi- 

purpose as those about the plaintiff’s house, dunce. 

E 4 
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inferred, facts (d), or be a conclusion of reason from the circum- 
stances of the particular case, or be the result of reason aided by 
experience. 

From what has been said, it seems to follow that all the sur- 
rounding facts of a transaction, or as they are usually termed, the 
res gestce, may be submitted to a jury, provided they can be esta- 
blished by competent means, sanctioned by the law, and afford 
any fair presumption or inference as to the question in dispute ; 
for, as has already been observed, so frequent is the failure of 
evidence, from accident or design, and so great is the temptation 
to the concealment of truth and misrepresentation of facts, that 
no competent means of ascertaining the truth can or ought ta 
be neglected by which an individual would be governed, and on 
which he would act, with a view to his own concerns in ordinary 
life. Let it be considered, then , first, what is the kind of evidence 
to which he would naturally resort ; and in the next place, how 
fur the law interferes to limit and restrain the reception of such 
evidence; remembering, at the same time, that all artificial and 
purely conventional modes of evidence form a subject for future con- 
sideration. 

Where an ordinary inquirer could not obtain, information from 
any witness of the fact which he was anxious to ascertain, either 
immediately from such witness, or mediately through others, or 
where the information which he had obtained was not satisfactory, 
his attention would be directed to the circumstances which had a 
connection with the transaction, as ascertained either by his own 
observation, or by means of the information of others, to enable 
him to draw his own conclusions ; and in pursuing such an inquiry, 
where it was a matter of importance and interest, he would neglect 
no circumstances which were in any way connected with the trans- 
action, which could, cither singly or collectively, enable him to 
draw any reasonable inference on the subject. All his experience 
of human conduct, of the motives by which such conduct was 
likely to be influenced under particular circumstances, of the 
ordinary usages, habits and course of dealing among particular 
classes of society, or in particular transactions, even his scientific 
skill in medicine, surgery or chemistry, abstract probabilities or 
natural philosophy, rftight be called into action, to enable him, by 
a general and comprehensive view of all the circumstances, and 
their mutual relations to each other, to draw such a conclusion as 
reason, aided % experience, would warrant. 

(d) See tit. CincuMSTANTiAL Evidencb; Vol. II. tit. Presumptions, 3Conun> 
371 ; GO. L. Ev. ICO. 
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There is, in truth, no connection or relation, whether it be natural 
or artificial, which may not afford the means of inferring a fact 
previously unknown, from one or others which are known. 

Where the connection between facts is so constant and uniform Presump- 
that from the existence of the one that of the other may be imme- lon ' 
diately inferred, either with certainty, or with a greater or less 
degree of probability, the inference is properly termed a presump- 
tion (e), in contradistinction to a conclusion derived from circum- 
stances by the united aid of experience and reason. 

Circumstantial proof is supplied by evidence of circumstances, ^cum- 
the effect of which is to exclude any other supposition than that evidence, 
the fact to be proved is true. 

The nature and force of such proof will be more properly con- 
sidered at another opportunity. The mere question at present is, 
how far the law interferes to limit and restrain the admission of 
evidence of collateral circumstances tending to the proof of a dis- 
puted fact. 

In the first place, as the very foundation of indirect proof is the 
establishment of one or more other facts from which the inference 
is sought to be made, the law requires that the latter should be 
established by direct evidence, in the same manner as if they were 
the very facts in issue. 

The next question then is, what limit is there to the admission 
of collateral evidence for the purpose of indirect proof. 

The nature of the evidence, and the principles by which it is to To what 
be appreciated, are, as has already been observed, to a great extent 
common to judicial and extrajudicial inquiries. Its force and 
efficacy, in the one case as well as in the other, must necessarily 
depend either on the known and ordinary connection between the 
facts proved and the fact disputed, or on the force and tendency 
of the facts proved to establish the truth of the disputed fact or 
issue, by the excluding any other supposition. 

Great latitude is justly allowed by the law to the*reception of 
indirect or circumstantial evidence, the aid of which is constantly 
required, not merely for the purpose of remedying the want of 

(e) Such inferences are wholly independ- the heir to a real estate was seised, or that 
ent of any actual knowledge of the ncces- a bill of exchange was founded on a good 
sity of the connection between the known , consideration. These, however, will be a 
and unknown facts. Many of the pre- subject for consideration when inquiry is 
sumptions which we have to deal with, as made with respect to the artificial effect 
connected with the present subject, are annexed by the law to particular evidence; 
legal presumptions, where the law itself for such presumptions are of an artificial 
establishes a connection or relation between and technical nature, whilst those at present 
particular facts or predicaments ; as that considered are merely natural. 
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direct evidence, but of supplying an invaluable protection against 
imposition. The law interferes to exclude all evidence which falls 
within the description of “ res inter alios acta-” the effect of 
which is, as will presently be seen, to prevent a litigant party from 
being concluded, or even affected, by the evidence, acts, conduct 
or declarations of strangers. And this rule is to be regarded, to a 
great extent at least, not so much as a limitation and restraint of 
the natural effect of such collateral evidence, but as a restraint 
limited by and co-extensive with the very principle by which the 
reception of such evidence is warranted ; for the ground of receiv- 
ing such evidence is the connection between the facts proved and 
the facts disputed ; and there is no such general connection between 
the acts, conduct and declarations of strangers, as can afford a 
fair and reasonable inference to be acted on generally even in the 
ordinary concerns of life, still less can they supply such as ought 
to be relied on for the purpose of judicial investigation. And 
therefore this extensive branch of the rule which rejects the res 
inter alios acta , may be considered as founded on principles of 
natural reason and justice the same with those which warrant the 
reception of indirect evidence. 

In the first place, the mere declarations of strangers are inad- 
missible, except in the instances already considered, where, on par- 
ticular grounds, and under special and peculiar sanctions, they 
are admissible as direct evidence of a fact. Declarations so cir- 
cumstanced may be used either for the purpose of directly esta- 
blishing the principal fact in dispute, or for the purpose of proving 
the existence of collateral facts from which the principal fact may 
be inferred ; but other declarations, which are of too vague and 
suspicious an origin to be received as evidence of the facts declared, 
must also, on the same principle, be rejected as indirect evidence. 
If such declarations as to the principal fact be inadmissible, they 
must also be at least equally inadmissible to establish any collateral 
fact, by the* aid of which the principal fact may be indirectly 
inferred. It would be inconsistent to reject them when offered as 
direct testimony, but to receive them as collateral evidence, the 
more especially as even immediate testimony is in one sense but 
presumptive evidence of the truth ; for it is on the presumption of 
human veracity, confirmed by the usual legal tests, that credit is 
usually (/) given to human testimony. 


(/) Usually, but not necessarily; for mony, without any consideration of the 
belief, amounting to certainty, may be credit due to human veracity, 
founded on the mere coincidence of tebti- 
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If, for example, the question were whether A. had waylaid and Bes inter 
wounded 1 B., if the declaration of a third person, not examined on grounds of 
the trial, that he saw the very fact, could not be received in evi- the h* 1 ®* 
dence, neither, on any consistent principle, could his declaration 
that he saw A. near the place, armed with a weapon, be received in 
order to establish that fact as one of several constituting a body of 
circumstantial evidence. 

For circumstantial proof rests wholly on the effect of established 
facts, and cannot, therefore, be properly founded -wholly or in part 
on mere declarations, which are of no intrinsic weight to prove any 
facts ( g ). 

Neither, in general, ought any inference or presumption to the Acts of 
prejudice of a party to be drawn from the mere acts or conduct of 5tnui 8 er8 ' 
a stranger ; for such acts and conduct are but in the nature of de- 
clarations or admissions, frequently not so strong ; and such decla- 
rations are inadmissible, for the reasons already stated. An ad- 
mission by a stranger cannot be received as evidence against any 
party ; for it may have been made, not because the fact admitted 
was true, but from motives and under circumstances entirely col- 
lateral, or even collusively, and , for the very purpose of being 
offered in evidence. On a principle of good faith and mutual con- 
venience, a man’s own acts are binding upon himself (A), and his 
acts, conduct and declarations are evidence against him ; but it 
would not only be highly inconvenient, but also manifestly unjust, 
that a man should be bound by the acts of mere unauthorized 
strangers. But if a party ought not to be bound by the acts of 
strangers, neither ought their acts or conduct to be used as evi- 
dence against him for the purpose of concluding him; for this 
would be equally objectionable in principle, and more dangerous in 
effect, than the other. It is true, that in the course of the affairs 
of life a man may frequently place reliance on inferences from the 
conduct of others. If, for instance, A. and B. were each of them 
insurers against the same risk, A. to a large, and B. to a small 
amount, it is very possible that, on a claim made against each for 
a loss, which was admitted and paid by A. to the extent of his 
liability, jB., trusting to the knowledge and prudence of A., might 
reasonably infer that the loss insured against had occurred, and 
that he also was bound to pay his proportion. It is plain, how- 
ever, that such an inference would rest on the special and peculiar 

(q) This observation of course does not itself material ; any such declaration is of 
extend to any case where the mere fact of itself a fact, 
such a declaration having been made is in (k) See Vol. II. tit. Admissions. 
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circumstances of the case ; and that, so far from warranting the 
general admission of such evidence by inference on a legal trial to 
ascertain the fact, it would supply no general rule, but must be 
regarded as an exception, even in the ordinary course of business. 

In addition to this, it is obvious that whilst an individual might 
with discretion rely on the conduct of others, where, under the 
peculiar circumstances, there was no reason for suspicion (in which 
case a principle of self-interest would usually secure the exercise 
of a sound discretion), such inferences could not be safely left to a 
jury, who could not possibly be put in possession of all the col- 
lateral reasons by which an individual might properly be influenced 
in trusting to such evidence, and, which is more material, could not 
act on those collateral circumstances of suspicion which would 
have induced an individual to withhold his confidence. 

An‘ac|ydone by another, from which any inference is to be drawn 
as to his knowledge of any bygone fact, is an acted declaration of 
the fact, and is not in general evidence of the fact, because there is 
no sufficient test for presuming either that he knew the fact, or that,, 
knowing the fact, his conduct was so governed by that knowledge 
as to afford evidence of the fact which ought to be relied on. A 
man may frequently act upon very uncertain evidence of a fact 
he may have been deceived by others ; and even where he has 
certain knowledge, his conduct may frequently be governed by 
motives independent of the truth, or even in opposition to it. 

Where a party professes to act on his knowledge of the truth of 
a particular fact, so that his so acting is accompanied by or is equi- 
valent to a direct or express declaration of the truth of that fact, 
the question of admissibility falls under principles already con- 
sidered. A test is necessary to show, first, that he had competent 
knowledge of the fact ; secondly, that he faithfully communicated 
what be knew. 

The rule, therefore, in the absence of special tests of truth, 
operates to the exclusion of all the acts or declarations or conduct 
of others, as evidence to bind a party, either directly or by in- 
ference ; and, in general, no declaration or written entry, or even 
affidavit, made by a stranger, is evidence against any man(i). 
Neither can any one be affected, still less concluded, by any evi- 

(t) Tor illustrations of this general prin- commission against A. and B., evidence of 
ciple, vide irrfra, tit. Depositions — acts and declarations of for the purpose 
Judgments— -Examinations. In tres- of showing that he had become bankrupt,, 
pass against the sheriff and an execution is inadmissible. Bemasconi $ others v*. 
creditor, for seizing goods of A., which the Far ebr other , 1 B. & Ad. 372. 
plaintiffs claimed as assignees under a joint 
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dence, decree or judgment, to which he was not actually or in 
consideration of law privy. 

As this is a rule which rests on the clearest principles of reason 
and natural justice, it has ever been regarded as sacred and 
inviolable. 

The importance of the principle, and the extent of its operation, Does not 
make it desirable to ascertain its limits, by inquiring negatively exclude: 
what it does not exclude. 

In the first place, then, it is scarcely necessary to observe, that a The acts 
man’s own acts, conduct and declarations, where voluntary, are 
always admissible in evidence against him. party. 

As against himself, it is fair to presume that his words and 
actions correspond with the truth : it is his own fault if they do 
not. In many instances he is conclusively bound, more espe- 
cially where he has formally engaged to be so bound ; in others, 
his declarations or acts furnish mere prima facie presumptions 
against him. The rule, therefore, above adverted to never ex- 
cludes evidence of any acts or declarations made either by the 
party himself, or which he has authorized, or to which he has 
assented (J ). 

It is plain also that this principle does not exclude the operation Daws and 
of any general rule of law or custom ; of these, and all their con- CU8toms 
sequences, he is bound to take notice at his peril. 

It follows, therefore, that even the acts and declarations of 
others are not excluded by this principle, whenever they have 
any legal operation which is material to the subject of inquiry ; 
for legal consequences can no more be regarded as res inter alios 
than the law itself. For instance, where the contest is as to the Does not 
right to a personal chattel, evidence is admissible, even against an ^cts U< wl ich 
owner who proves that he never sold the chattel, of a subsequent have a legal 
sale of the property in market overt ; for although he was no party ^ e ^ ion 
to the transaction, which took place entirely between others, yet as question, 
such a sale has a legal operation on the question at issue, the fact 
is no more res inter alios t han the law which gives effect to such 
a sale. So in actions against a sheriff, it very frequently happens 
that the law depends wholly on transactions to which the sheriff 
is personally an entire stranger ; where the question is as to the 
right of ownership to particular property seized under an execu- 
tion, all such transactions and acts between others are admissible 
in evidence, which in point of law are material to decide the right 
of property. 

So in all cases where any statute or law, or decree or judgment^ 

O') Vol II, tit. Admissions. Spargo v. Brown, 9 13. & C. 930. 
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is of a public nature, or operates in rem ; for to such proceedings 
all are privy. 

Nor does the objection ever apply where the conduct or declara- 
tion of another operates not by way of admission or mere statement, 
but as evidence. Thus, if A. make a private memorandum of a 
fact in which J5. has an interest, that memorandum, generally 
speaking, would not be evidence against J3. ; it would fall within 
the description of res inter alios ; but if it were a memorandum of 
a fact peculiarly within the knowledge of A., and made in the usual 
course of business, and especially if A. by that entry charged him- 
self, it would be admissible in evidence after the death of A . ; not 
that it operates against B . by way of admission of the fact, for if 
so it would be admissible whether A. were living or dead, but 
because, under those circumstances, the law considers the entry 
to be a proper medium for communicating the original fact to the 
jury, the testimony of A. himself being unattainable. 

So the declarations of deceased persons, and evidence of re- 
putation, in matters of public prescription, pedigree, and character, 
are admissible, not because strangers have any power to conclude 
a party by what they may choose wantonly to assert upon the 
subject, but because the law considers the evidence to be suffi- 
ciently deserving of credit, as a means of communicating the real 
fact, to be offered to a jury. And whenever that is the case, it 
is obvious that such declarations or reputation are no more res 
inter alios than if the declarants themselves had stated what they 
knew upon oath to the jury. 

In the next place, although the general principle above an- 
nounced excludes the declarations, writings, acts and conduct of 
strangers, as falling within the general description of res inter 
alios acta , the objection does not extend to a class of declarations 
already described as declarations accompanying an act ; for these, 
when the nature and quality of the act are in question, are either 
to be regarded as part of the act itself, or as the best and most 
proximate evidence of the nature and quality of the act: their 
connection with the act either sanctions them as direct evidence, or 
constitutes them indirect evidence, from which the real motive of 
the actor may be duly estimated. 

Hence it is that declarations made by a trader at the time of his 
departure from his residence or place of business, are evidence of 
the intention with which he went. His real intention, in such a 
case, cannot be inferred otherwise than from external appearances, 
from his acts ; and his declarations are collateral indications of the 
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nature of his acts and his intention in doing them ( k ). Upon the Why ad* 
same principle, in Lord George Gordon's Case, the cries of the mws 
mob, at the time they were committing acts of violence, were held 
to be admissible evidence to show their intention (/). Such evi- 
dence is also admissible in actions against the hundred, in case of 
an action to recover the value of property feloniously demolished 
by persons riotously assembled. Declarations by a patient (m) to a 
medical attendant, as to his state of body and sufferings at the 
time, are evidence of the fact ( n ). Again, in order to prove that a 
husband had obliged his wife to leave his house by ill treatment, 
the declaration of the wife at the time of leaving the house was 
held to be admissible evidence against the husband to prove the 
fact. Here the fact itself of leaving the house was material and 
admissible, and the declaration accompanying the fact was collateral 
evidence of the nature of the act. The same principle applies, as 
will be seen, in actions for criminal conversation. There the terms 
on which the plaintiff' and his wife lived previous to the adultery, 
being material to the inquiry, declarations by the wife in the ab- 
sence of the husband, and letters written by her, not only to him 
but even to third persons, are admissible evidence to show the state 
of her mind and her affection for him (o). 


(fc) See tit. Bankrupt. 

(l) 21 Howell’s St. Tr. 542. 

(m) 6 East, 188. It lias been truly 
observed, that representations made by 
a party, as to his health and sensations, 
when made to a medical attendant, who 
has the opportunity of observing whether 
they correspond with the symptoms to 
which they refer, are entitled to greater 
weight than such as are made to an 
inexperienced person. Philipps on Evi- 
dence, 8th ed. Vol. i. p. 202, citing the 
observations made by the Attorney-general 
(Copley), in the Gardiner Peerage Case . 
In Aveson v. Lord Kinnaird , the rule is 
laid down as to patients without qualifica- 
tion. The admissibility of such evidence 
is in principle confined to representations 
made as to the. state of the party at the 
time of making the representation, as con- 
tradistinguished from any statement of a 
particular fact occurring at any antecedent 
time. In the Gardiner Peerage Case , 
p. 79-136. 170, where it became material 
to inquire into the ordinary period of gesta- 
tion, the medical witnesses were not per- 
mitted to state what had been said by 
women whom they had attended in confine- 
ment, as to the date of their conception. 


(w) In the case of Aveson v. Lord Kinr 
naird, 6 East, 188, the plaintiff sued on a 
policy on the life of his late wife ; he called 
a medical man as a witness, on whose cer- 
tificate that the wife was in good health on 
a particular day, on which the policy had 
been effected, and who swore to his belief 
of the fact. He stated on cross-examina- 
tion, that his opinion was formed principally 
from her answers given at the time. The 
defendant called a witness who had been 
an intimate friend of the wife, who having 
called upon her within a week after the 
day to which the certificate related, found 
her in bed, apparently ill, and the wife then 
related to her that she had not been well 
from a time previous to the day referred to 
in the certificate. The evidence was held 
to be admissible on two grounds: 1st, to 
show her own opinion as to the state of her 
health ; 2dly, as also in contradiction of the 
evidence of the surgeon called by the 
plaintiff. 

(i o ) See Vol. II. Criminal Conversa- 
tion. See further on this subject, Entries 
by Third Persons, Vol. I. — Rape, Vol. 
II. In the case of The King v. Foster, 
6 Carr. & P. C. 325, k it is said to have 
been held (by Gurney, B. and Pork, J.), 
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04 INDIRECT EVIDENCE : — COLLATERAL CIRCUMSTANCES. 

It is, however, to be particularly observed) that in these cases, 
when declarations or entries ( p ) are admitted in evidence as part of 
the res gestce or transaction, they are admitted, either because they 
constitute the very fact which is the subject of inquiry (q), or be- 
cause they elucidate the facts with which they are connected, hav- 
ing been made without premeditation or artifice, and without a view 
to the consequences ; and as such they are the best evidence, it may 
be, better than even the subsequent testimony of the party who 
made them, to prove the object for which they are admitted in 
evidence ; for the party who made the declaration, if he were com- 
petent as a witness, would frequently be under a temptation to 
give a false colouring to the circumstance when its tendency was 
known ; besides, as in this case the effect of the evidence is inde- 
pendent of the credit due to the party himself (r), it could be of no 
use to confirm his credit by examination upon oath, and his decla- 
ration as a mere fact is as capable of being proved by another wit- 
ness as any other fact is. 

It sometimes happens that a declaration is evidence for a parti- 
cular purpose, although it is not to be taken as evidence to prove 
the truth of the fact declared ; for the rule seems to be, that if the 
declaration be evidence as a circumstance in the cause, for any pur- 
pose, it is to be received ; and the jury are to be directed not to 
consider it as in evidence for other purposes, for which, abstractedly, 
it could not have been received (s) ; as, for instance, where it is 
used as introductory of some other matter. Suppose the question 
to be, whether A . had wounded B if C. had asserted in the pre- 
sence of A. that he had seen him wound B ., this would be admis- 
sible evidence, but only as introductory, and for the purpose of 
introducing and explaining A! s conduct and behaviour when the 
charge was made, and his answer upon that occasion, and not as 
having any intrinsic tendency to prove the fact asserted. 


that a declaration by one since deceased, 
immediately on receiving a fatal injury, as 
to the cause of the injury, was admissible. 
See Vol. II. tit. Death-bed Declara- 
tions. 

(jo) In future, to avoid repetition, the 
term declaration alone will be used ; but it 
must be remembered, that the same prin- 
ciple applies to a written entry. 

(9) See Kent v* Lot&fii, 1 Camp. C. 
177. For further illustrations of these 
principles, see tit Entries by Third 
Persons. See also Doe d. Tatham v. 
Wright , 0 Nev. & M. 132; 4 Bing. N. S. 
489; and 2 Nev. & P. 305. 


(r) It may often happen that a declaration 
clearly false and incredible, is evidence of 
fraud in doing a particular act. As if a 
trader, meditating a long absence, were to 
represent to a creditor that he was going 
for a few miles only. 

(j) In the case of Vacher v. Cocks, 6 
M. & M. 353, Lord Tenterden allowed that 
part only of the letter to be read which 
contained the refusal. See further, tit. 
Written Evidence; and Willis v, 
Barnard, 8 Bing. 376. Whitehead v. 
Scott , 1 M. Sc Nev. 2. Whitaker v. Bank 
of England, 6 C. & P. 708. Fairlie v. 

Denfon, 2 C. & I». 603. 
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In the next place, it is observable that the principle is confined Collateral 
to those cases where an inference is attempted to be made from the facts * 
acts, conduct or declarations of strangers, on the presumption that 
they would not have done such acts, or made such declarations, 
had not the fact so to be inferred been true ; and that it is the 
want of any certain or known connection between such acts or de- 
clarations and the truth of the fact which occasions the exclusion. 

Hence it is that the principle does not extend to the exclusion of 
any of what may be termed real or natural facts and circumstances 
in any way connected with the transaction, and from which any 
inference as to the truth of the disputed fact can reasonably be made. 

Thus upon the trial of a prisoner on a charge of homicide or 
burglary, all circumstances connected with the state of the body 
found, or house pillaged, the tracing by stains, marks or impres- 
sions, the finding of instruments of violence, or property, either on 
the spot or elsewhere, in short, all yisible vestigia, as part of the 
transaction, are admitted in evidence, for tlie purpose of connecting 
the prisoner with the act. 

Such facts and circumstances have not improperly been termed 
inanimate witnesses. It may be asked, whether the same principle 
which excludes all inferences from the acts, conduct and declara- 
tions of others, ought not also to exclude such real circumstances ; 
for an artful person may not only deceive by speaking and writing, 
but may also create false and deceptive appearances, calculated to 
induce others to draw false conclusions from them ; he may act as 
well as speak a lie, and may deceive by false facts as well as false 
expressions (£). Heal facts, that is, such as are the object of 

(t) An ancient and celebrated argument and $lso it may be, as suggested in the case 
supplies an illustration. A young man cited, for the further purpose of screening 
who was blind, a resident in his father’s the real perpetrator of the offence, 
house, was charged by his stepmother with Since, then, it is possible that such ap- 
liaving assassinated his father by stabbing pearances may he the result of fraud and 
him wliilstlie slept. The evidence was cir- artifice, ougfctfc they to be admitted ; or, at 
cumstantial ; and one of the prominent facts least, arc they not subject to the same 
urged against the son was the circumstance objection which is urged against the; re- 
that the walls of the apartments which ceiving evidence of the declarations or 
separated the chamber of the father from writings of others? The answer seems to 
that of the son were smeared with the ini- he, that although a possibility exists that 
pressions of bloody hands, proceeding from such appearances may have resulted from 
the chamber of the father to that of the contrivance and design, yet that much less 
son. With respect to such evidence, which danger is to he apprehended from the recep- 
according to the rules of our law would tion of such evidence of actual facts than 
clearly be admissible, it may be objected, would result from receiving evidence of 
that such appearances may have resulted mere statements of facts, 
fijpm the art and cunning of another, for In the case above supposed, two circum-* 
the very purpose of implicating the accused ; stances tended to show that tlie traces * 

VOL. I. F 
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actual observation, in contradistinction to mere recitals of facts, 
are in themselves always true, whilst a mere recital or statement 
may be wholly false ; and although collateral circumstances, when 
considered without careful comparison, may, either in consequence 
of contrivance and design, or even from accident, present appear- 
ances which tend to false conclusions, that tendency is always 
subject to be corrected by a multitude of other facts which are 
genuine. 

The whole context of facts must be consistent with truth ; to 
speak more properly, they constitute the truth ; if all were known, 
nothing would be left for inquiry ; the greater the number known, 
the more probable will it be that an artificial or spurious fact, 
from inconsistency with the rest, will be detected, and the truth 
manifested. 

This is the more evident, when it is considered that the practice 
of creating false appearances, must always be difficult, limited in 
its extent, and constantly subject to detection and exposure from 
a comparison of the deceptive fact with such as are undoubtedly 
genuine. 

By way of illustration, the following instance may be selected : 
A person having been robbed and murdered, the body is so placed 
by the offender, with a discharged pistol beside it, as naturally to 
induce the inference that the deceased had fallen by his own hand ; 
but on close examination, it is discovered that the ball extracted 
from the body, and which occasioned death, is too large to have 
been discharged from that pistol, an inconsistency which imme- 
diately dietects the imposture, and refutes the false inference to 
which some of the circumstances apparently tend. 

The general admission, therefore, of evidence of the actual 
visible state of things, in the absence of any special reason for 
suspecting fraud, is quite consistent with the exclusion of state- 
ments or declarations, as contradistinguished from real facts ; such 
statements may be altogether fictitious, they are easily invented, 
and would therefore be the more dangerous, because if they wer6 
to be admitted to any credit, they would usually be conclusive. 

At all events, there is a strong practical necessity for resorting, 
especially in criminal proceedings, to the aid of circumstantial 
evidence ; the consequences would be infinitely mischievous if such 

the walls were the result of artifice and pressions on the walls were all equally dear 
imposture. The accused being blind, night and distinct 5 had they been natural and 
to him was the same as the day, and being genuine, they would have gradually become 
familiar with the apartments, he wanted faint and indistinct, 
not the wall^ for his guidance. The izn* 
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evidence were to be excluded ; and the real practical result from 
any suggestions as to the probability of fraud and deception being 
practised through the medium of such evidence, is, that it ought 
in all cases to be received and acted on with the highest degree of 
caution and circumspection. 

As the possession and enjoyment of disputed property are always 
indirect evidence of right, by reason of the obvious and natural 
presumption, when the right is in other respects doubtful, that 
such possession and enjoyment so acquiesced in had a lawful 
origin ; so, acts of open delivery of possession, or written instru- 
ments by which a dominion over such property was exercised, and 
with which the possession and enjoyment correspond, are also pre- 
sumptive evidence of right ; for these are, in fact, not mere recitals 
of a fact, but are of themselves acts of dominion and ownership. 
Hence, when such instruments are so ancient that their connection 
with acts of enjoyment and dominion cannot be proved by the 
testimony of living witnesses, they are nevertheless admissible as 
the best and most proximate evidence to explain the origin and 
nature of such possession and enjoyment, where they can by other 
evidence be sufficiently connected with those facts. 

Hence it seems that to support any presumption or inference 
from such an instrument, first, its antiquity is essential ; secondly, 
that it should have been found in the place or repository in which 
a true and genuine deed or writing of that kind would have been 
deposited (m); thirdly, that it should be free from all suspicion 
which may rebut the presumption raised in its favour ( x ) ; fourthly, 
in order to give it any weight, it should be supported by proof of 
possession or enjoyment, corresponding and consistent with it(y). 
Upon such a connection the force, if not the admissibility, of such 
evidence essentially depends. Declarations are, as has been seen, 
evidence as explanatory of the act which they accompany ; and 
where long-continued enjoyment, and user of a right, has been 
proved, extending as far back as the duration of human life will 
permit, a deed or writing which is consistent with such usage and 
enjoyment, and explanatory of it, may, under the same principle, 
be fairly admitted, as affording a presumption that it was a genuine 
instrument which has been used and acted on. And where proof 
of the actual execution and use of such instruments would have 
been evidence, then when such proof is absolutely excluded by 
lapse of time, the production of the deed, coupled with such cir- 

(«) Vide irtfra, Private Writings— Ancient Deeds. 

(*) Ibid. (y) Ibid. 
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cumstances as give it credit, appears to, be the next best evidence 
which the case admits of, and when accompanied with proof of 
actual enjoyment, affords a strong presumption as to the existence 
of the right according to that deed. Hence ancient licenses on 
the court-rolls, granted by the lords of a manor, in consideration of 
certain rents, to fish in a particular river, are evidence to prove a 
prescriptive right of fishery in that river, without any proof of the 
rents being formerly paid, where it appears that such rents have been 
paid in modern times, or that the lords of the manor have exercised 
other rights of ownership over the fishery ( s ). But it was held, 
that to give any weight to such evidence it was necessary to sup- 
port it by evidence of payments, or of acts of ownership (a). 

Where the question was, whether by the custom of a particular 
manor, a custom existed that after the turbary had been cleared 
away from a certain moss, the lord had a prescriptive right to hold 
the land cleared away, free from all right of common, it was held 
(in an action between a grantee of the land and one who claimed 
right of common in the locus in quo , in respect of an ancient 
messuage) that counterparts of old leases found among the muni- 
ments of the lord of the manor, by which such cleared portions of 
the moss had from time to time been granted by the lord, were 
admissible in evidence, although they were so old that no one 
could speak to possession under them. It was objected, both at 
the trial and on a motion for a new trial, that such evidence ought 
not to be admitted without proof of enjoyment under those leases. 
But the Court held that it was clear that such leases might be 
given in evidence ; they only showed the existence of a fact, viz. 
that at the time of the dates of the leases the lord granted the 
land after the moss had been taken away ( b ). 

It is to be observed that oral or written declarations, although 
excluded as direct evidence of a fact, by the rules which govern 
the reception of such evidence, may still in many instances be used 
indirectly as explanatory of other evidence. Thus though a letter, 
stating particular facts, could not be read in evidence merely1>e- 
cause it was so sent, yet if the party to whom it was addressed 
wrote an answer, such answer might be read as evidence against 
the party who wrote it, and the letter to which it was an answer 
would be admissible for the purpose of explaining such answer. 

So letters and declarations, in themselves inadmissible, are ad- 


(z) J Rogers and others v. Allen, cot. ( b ) Clarkson v. Woodhouse, 5 T. R. 

Heath, J. I Camp. 309. 412. 

(a) Per Heath, J. 1 Camp. 911. 
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missible if they communicate apy fact to the party against whom ncelam- 
they are read which either^affects the rights in question or explains ti ? ns 1 a 1 (U 

j w i * missible tt# 

his subsequent conduct (c). Thus the proof of notice of the dis- explanatory 
honour of a bill of exchange to a drawer or indorser is evidence, t!Vldwice * 
not of the fact of dishonour stated in the notice, but because such 
notice casts a legal liability on the party to whom it was given. 

So again, in an action on a policy of insurance, for a libel, 
keeping a mischievous animal, malicious prosecution, and indeed 
in any other case where the knowledge, motives or intentions 
of the parties were material, communications, whether oral 
or written, may be very important evidence, though not of the 
truth of the facts communicated, yet forjudging as to the motives, 
intention and honesty of the party to whom the communication 
was made. 

Of the class of facts which require proof by means of indirect On ques- 
evidence, there are some of so peculiar a nature that juries cannot Skill. ° r 
without other aid come to a correct conclusion on the subject. In 
such instances, where the inference requires the judgment of per- 
sons of peculiar skill and knowledge on the particular subject, the 
testimony of such as to their opinion and judgment upon the facts, 
is admissible evidence to enable the jury to come to a correct con- 
clusion. Thus the relation between a particular injury inflicted 
on a man’s body and the death of that man, is an inference to be 
made by medical skill and experience, and may be proved by one 
who possesses those qualifications. So again, where the question 
is as to a general result from books or accounts of a voluminous 
nature, the general result from them -may be proved by the testi- 
mony of one who has examined them. 

Having thus noticed the great principles which affect the admis- Exclusion 
sibility of evidence in reference to the main sources from which it dajy evi- 
is derived, whether it be in its nature direct, as derivable from dcnce. 
original testimony, or indirect and collateral, as consisting in facts 

(c) Sec further, as illustrative of this gistrate, a letter written by a judge's clerk, 

• principle, Cotton v. James, 1 M. &M. 273. and purporting to have been written by 
Letters received by a trader previous to the authority of the judge, but without 
his bankruptcy, were admitted in evidence proof of that authority, was read to show 
to prove notice to the trader of a particular the fact that the justice was induced by 
fact; Vacher v. Coch } 1 M. & M. 353, a that letter to bail A . In the same case, an 
letter received by a trader shortly before affidavit made by the clerk of the defend- 
hi8 bankruptcy, was received in evidence to ant's attorney was admitted, for the pur- 
prove the fact of refusal. In the case of pose of showing that those who conducted 
Taylor v. Williams , 2 B . & Ad. 845, in the prosecution liad endeavoured to prevent 
an action for a malicious prosecution, the a person from becoming bail for A . 
plaintiff having been taken before a ma- 

F 3 
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and circumstances collateral to the principal subject of inquiry ; 
another rule, which operates to the exclusion of evidence, not 
generally, but on comparison with other and more satisfactory 
evidence, is next to be noticed. It is a general rule of evidence 
already adverted to, that evidence of an inferior degree shall not 
be admitted whilst evidence of a higher and more satisfactory 
degree is attainable. This rule, it will be seen, depends on a well- 
founded jealousy that the best evidence is withdrawn, and the in- 
ferior substituted, from a desire to suppress the truth. As this is a 
principle which affects the course and order of proofs, its application 
will be better considered hereafter, in conjunction with other rules 
applicable to the nature and modes of proof. 

There are some instances where the law excludes particular 
evidence, not because in its own nature it is suspicious or doubtful, 
but on grounds of public policy, and because greater mischief and 
inconvenience would result from the reception than from the exclu- 
sion of such evidence ; on this account it is a general rule that the 
husband and wife cannot give evidence to affect each other, as it 
seems, either civilly or criminally. For to admit such evidence 
would occasion domestic dissension and discord ; it would compel 
a violation of that confidence which ought, from the nature of the 
relation, to be regarded as sacred ; and it would be arming each 
of the parties with the means of offence, which might be used for 
very dangerous purposes (d). 

Upon the same principle, the law prohibits a barrister, solicitor 
or attorney, from divulging that which has been reposed in him 
confidentially by his client. This prohibition rests on very obvious 
principles of convenience and policy. It is absolutely essential to 
the ends of justice that the fullest confidence should prevail 
between a litigant and those who conduct his cause ; and it is 
equally clear that there would be an end of all such confidence, if 
the agent could be compelled to divulge all he knew. It is suffi- 
cient here, according to the plan originally proposed, to state this 
principle generally : its practical operation and effect, as to the 
relative situation of the parties when the communication was made, 
the nature, time and manner of the communication, will be dis- 
cussed hereafter (e). It may be observed here, that this is the 
privilege, not of the counsel or attorney, but of the client ; and, 

(d) Co. Lltt. 6. b. See Vol. II. Hus- (e) See Vol. II. tit. Confidential 
band and Wipe. The rule, it will be Communication. 
seen, does not extend to criminal changes 
founded on violence offered to the wife. 



ON GROUNDS OF STATE POLICY. 


71 


therefore, that the former ought not to be allowed to divulge his 
client's secrets, even though he should be willing to do so. 

The same principle evidently applies to the case of an interpreter 
between an attorney and his client. 

Here, however, the law draws the line, and the principle of policy 
which, in the instances of husband and wife, and of attorney and 
client, forbids a violation of confidence, ceases to operate. The 
law will not permit any one to withhold from the information of 
the jury any communication which is important as evidence, how- 
ever secret and confidential the nature of that communication may 
have been, although it may have been made to a physician or a 
surgeon, or even to a divine, in the course of discharging his pro- 
fessional duties; for it has even been held, that a minister is 
bound to disclose that which has been revealed to him as a matter 
of religious confession ( f ). 

Upon a principle of humanity, as well as of policy, every witness 
is protected from answering questions by doing which he would 
criminate himself. Of policy, because it would place the witness 
under the strongest temptation to commit the crime of perjury ; 
and of humanity, because it would be to extort a confession of the 
truth by a kind of duress, every species and degree of which the 
law abhors ( g ). It is pleasing to contrast the humanity and deli- 
cacy of the law of England in this respect with the cruel provisions 
of the Roman law, which allowed criminals, and even witnesses in 
some instances, to be put to the torture, for the purpose of extort- 
ing a confession (A). 

There are also some instances in which particular evidence is 
excluded on grounds of policy, where the disclosure might be 
prejudicial to the community. Thus, in a state prosecution, a 
witness cannot be called upon to disclose the names of those to 
whom he has given information of practices against the State, 
whether such persons be magistrates, or concerned in the adminis- 
tration of government, or be merely ihe channel through which 
information is communicated to government (i). So it was held, 

(i) JR. v. Watson, 2 Starkie’s C. 135 ; 
and a note from Hardy 1 9 Case, by Abbott, J • 
ib. 136; and Lord Ellenborough’s observa- 
tions as to Stone's Case , ib. 137 ; 24 How* 
ell's State Tr. 753. See also 32 Howell's 
State Tr. 100; a witness was not allowed 
to answer the question, whether he had 
delivered a short-hand note to an under 
secretary of state. See also He Berengef* 
Case , Gurney’s Rep. 344. 


( f ) Peake, N. P. C. 77; Butler v. 
Moore , Macnall, 253; Vaillant v. Boder- 
mead, 2 Atk. 524. 

(p) It is partly upon this principle that 
an examination of a prisoner, taken before 
a magistrate on oath, cannot be afterwards 
read against him as a confession. Another 
reason is, that the oath is extrajudicial. 

(h) See Quintilian’s lust. C. De Tor- 
mentis, Pan. lib. 48, s. 242. 
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that an officer from the Tower of London could not be examined 
as to the accuracy of a plan of the Tower which was produced ( k ). 
Upon the same ground an official communication between the 
governor of a colony and the law officers there, relating to the 
state of the colony, cannot be disclosed (Z). So it seems that 
the orders given by the governor of a foreign colony to a military 
officer acting under his command, ought not to be produced ( m ). 
The same objection applies to letters written by a secretary of state 
to a person acting under his authority ( n ) ; and, as it seems, to 
minutes taken before the privy council (o). 

The principle does not exclude a communication which, although 
made to an official person, is not made in the discharge of any 
public duty ( p ). 

Thus far the law controls the admission of ordinary evidence, by 
the application of excluding tests ; it is next to be considered how 
far the law interferes to create evidence, or to add to its efficacy, 
by artificial means. 

It is essential, in the first place, that the law should provide the 
means of preserving public statutes and ordinances, ■ the decrees 
and judgment of its courts, and many other transactions of public 
interest, and for authenticating them as such when it should be- 
come necessary ; and it is also essential to the convenience of 
individuals that the evidence of their mutual dealings and engage- 
ments should not be left to depend on the defective memories of 
living witnesses, but should be preserved by the aid of written 
memorials, mutually agreed upon, for the purpose of perpetuating 
those transactions. The law itself, therefore, provides authentic 


(k) 11. v. Watson, 2 Stark ie’s C. 148. 
(/) Wyatt v. Gore, Holt’s C. 290. 

(«*) Cooke v. Maxwell, 2 Stark ie’s C. 
185. The document, was there called for, 
iu order to prove that the plaintiff’s factory 
had been destroyed in consequence of orders 
from the defendant ; and it was held, that 
although on principles of public convenience 
the document could not be read, the effect 
was the same as if the document had not 
existed, and that the witness might he 
asked whether what had been done had not 
been, done by order of the defendant. 

(w) 2 Starkie’s C. 186. 

(o) 6 St. Tr. 281, Layer's Case . Where 
the commander-in-chief directed the de- 
fendant, a major-general, with six other 
officers, to impure into the conduct of u 


plaintiff, and to report the opinion of the 
officers, and the plaintiff brought au action 
for an alleged libel contained in that report, 
and the secretary of the commander-in- 
chief attended with the minutes of the 
report, the Court refused to allow it to he 
read. Home v. Bentinck , 2 B. & B. 180. 
So official communications between an agent 
of government and a secretary of state; 
Anderson v. Sir W. Hamilton , 2 B. & B. 
150; are also privileged. For further ob- 
servations on this subject, see tit. Witness 
— Confidential Communication. 

(p) Blake v. Pilfield, 1 M. & R. C. 198; 
which was the case of a letter written by 
a private person to the secretary of the 
postmaster-general, complaining of the con- 
duct of the guard of a mail. 
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memorials of judicial proceedings, and of many other matters of 
a public nature, by means of its own officers specially delegated to 
the trust (gr). 

Of this description are the rolls of Parliament, public registers, Records, 
and all records of courts of justice ; and as these are made by 
ministers or officers specially authorized by the law, for the very 
purpose of perpetuating the facts which they contain, it is to be 
presumed that they are true memorials, and they are admissible 
evidence of those facts, though they are not sanctioned by the 
ordinary tests of truth. And it may further be observed, that as 
these memorials relate for the most part to matters of public con- 
cern and notoriety, the application of the ordinary tests is not so 
requisite as in ordinary cases. On this principle, even books of 
history are admissible to prove public and notorious historical 
facts. 

But though the law in such cases does not require the aid of 
the ordinary tests of truth, yet in these, as well as in all other 
instances, the res inter alios acta is always excluded. Many of 
the matters which the law records by instruments of its own 
creation are of a public nature, to which all may be considered 
privy ; as in the case of public proclamations, acts of state, public 
registers of births and marriages. In the case of judicial records, 
although m one sense they are of public notoriety, and therefore, 
although such a record is always evidence of the mere fact that 
such a cause was litigated and such a judgment given, whenever 
the mere fact is material, yet they are not admissible evidence of 
the facts and rights decided by the decree or judgment, where they 
are of a private nature, unless as against one who was party or 
privy to the proceeding, nor usually, as will be seen, even then, 
unless he who offers the evidence was also a party or privy ; in all 
other cases the objection that the affair was res inter alios acta 
must prevail (r). 

As the law creates instruments for the purpose of evidence, so 
it frequently annexes to them an artificial weight and consequence 
on grounds of legal policy. 

Thus a record in a judicial proceeding is in many instances not 
simply admissible evidence, but conclusive as to the facts ad- 
judged (s). 

It is however very clear, that the previous verdict of a jury is Verdict, 
not only inconclusive, but that in its own nature it cannot possibly 

( q ) See tit. Judgment— Record. (*) See tit, Judgment — Record. 

(r) Sec tit. Judgment. 
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be conclusive as to the truth of a fact which it professes to ascer- 
tain, where that fact is again disputed. It is possible that the 
former jury may not have been supplied with sufficient evidence 
to enable them to come to a correct conclusion, or that they may 
have fallen into error, or even that they have been swayed by in- 
direct motives. But the law, on a strong principle of policy and 
convenience, and in order to exclude continual litigation, frequently 
annexes an artificial conclusive effect to a former verdict. 

Again, where formal instruments are prescribed or adopted by 
convention, for the purpose of manifesting and perpetuating the 
acts and transactions of private individuals, the law interferes not 
only in prescribing the manner and form, but also in giving an 
artificial effect to such instruments. 

The ordinary instances in which the law prescribes the form and 
manner in which private persons shall express their acts and inten- 
tions, and record their engagements, are, in cases of wills of real 
property, grants of incorporeal rights, which must be evidenced by a 
specialty ; agreements, which in many instances prescribed by the 
statute of frauds (£), must be evidenced by some written memo- 
randum of the transaction. In these and other instances where 
the law prescribes the form, the evidence of the fact must of course 
consist in proof that the legal requisites have been conqjjlied with 
in the particular instance. 

The admissibility of such conventional means of perpetuating 
the transactions between individuals, falls for the most part within 
the ordinary and natural rules of evidence. They are, in effect, 
formal admissions by the parties who make them, and as against 
themselves are therefore admissible. The admission of such evi- 
dence is quite consistent with the general rule which excludes all 
that is res inter alios ; such evidence would therefore be admissible 
independently of any artificial rule of law, but when admitted, the 
law frequently annexes an artificial efficacy which such evidence 
would not otherwise possess (&). 

The law not only in many instances prescribes the manner and 
form of the instrument by which such acts and intentions shall be 
signified, but frequently annexes an artificial and arbitrary effect 
to the evidence. Thus the law provides that a specialty, such as 
a bond, shall carry with it intrinsic and conclusive evidence that it 
was founded on a good and sufficient consideration, without any 
other proof; that a bill of exchange shall afford, not conclusive, 

(0 See Fuauds, Stat. op. (m) See tit. Bond— Deed— Bill op 

Exchange. 
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but prim&fade evidence of consideration ; whilst in other cases of Conven* 
mere parol engagements a consideration will not be presumed, but ewdence. 
to give them effect must usually be alleged and proved. 

The doctrine of estoppels by deed affords another prominent Estoppel*, 
instance of the law's interference to annex an! artificial effect to 
particular evidence. It is a general rule of law that a man shall 
be estopped or excluded from the averment or proof of that which 
is contrary to his admission by deed (x) ; but he is not estopped in 
the strict legal sense of the term by a mere oral admission, or 
even a written one not under seal. Independently of an artificial rule, 
there is no reason why a man should be estopped or excluded from 
asserting the truth in one case and not in the otheri So also 
there are numerous instances where, on a just and equitable prin- 
ciple, the Courts hold a man to be concluded by his own conduct 
and representation of a fact, although contrary to the truth. If, 
for instance, a man induces a tradesman to supply a woman with 
goods by a representation that she is his wife, he will be concluded 
by that representation, and will not afterwards be admitted to show 
that she was not his wife (y). 

In the next place, the law interferes by annexing to particular £™ urai " 
classes of evidence artificial presumptions, as contradistinguished 
from the»atural inferences and presumptions which a jury would 
have made by virtue of their own knowledge and experience. 

Such presumptions are not rules for arriving at the simple truth ; 
on the contrary, they are frequently used for the very purpose of 

( x ) See tit. Deed. In an original writ .4. having obtained a patent as for a new 

the defendant was described as T. B. of C. invention, but which in fact had been dis- 

in the county of iV. ; upon a writ of error covered already, enters into an agreement, 

brought to reverse the outlawry, the errors under seal, with B. f permitting him to use 

assigned were, that T. B. was not before, it in a particular manner. In an action on 

or at the time of the original writ, of or the agreement by A. against B. for using 

conversant in C. aforesaid, and that there it in a different manner, B. is not estopped 

was not any town, hamlet, or place of the by hi* deed from disputing the novelty of 

name of C. in that county. Plea to this the invention. Bayne v. Maltby, 3 T. R, 

assignment of errors, that plaintiff pro- 438. 

secuted his writ with intent to declare upon (y) See Vol. II. tit. Admissions. 
a bond made by the defendant, by which he Where a person assents to an act, and de- 
was described as T. JB» of C. in the county rives and enjoys a title under it, he cannot 

of N, Held, that this was an estoppel. Impeach it. Rex v. Stacey , 1 T. R. 4. 

Bonner v. Wilkinson , 6 B. Sc A. 682. Where a copyholder has been admitted 

The rule that a party is estopped by his to a tenement, and done fealty to a lord of 
deed, does not hold where he is contracting a manor, he is estopped, in an action by the 
for the benefit of the public ; thus, as a lord for a forfeiture, from showing that the 
trustee under a public turnpike act, or legal estate was not in the lord at the time of 
where to admit it would control a public admittance. Nepean v. Budden, 5 B. & A. 
statute. FairtitlCf ex. dem. Mytton v. 626. 

Gilbert , 2 T. R. 169. 
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PiriMwiip# excluding the truth on grounds of special legal policy- Their 
object is to annex particular consequences to certain defined pre- 
dicaments ; in fact, therefore, they are in their operation mere rules 
of law. 

For instance, the law raises a presumption of title on an undis- 
puted possession of land for twenty years ; but if from such a pos- 
session unanswered, title must be presumed, the result is precisely 
the same as if the law had said at once, that twenty years of 
adverse possession, unanswered, shall confer a title. 

Such artificial presumptions are of two kinds ; first, those which 
are made by the law, that is, by the Courts which administer the 
law, without the aid of a jury ; secondly, such as cannot be made 
but by the aid of a jury. The former again consist of conclusive 
presumptions, which, like the presumptions juris et de jure of 
the civil law, admit of no proof to the contrary, or are simply pree- 
sumptiones juris y which may be rebutted in fact, or by some other 
presumption raised by the facts. Thus a deed under seal, where 
the execution of the instrument stands unimpeached, affords con- 
clusive evidence of consideration (s). 

But although the law will presume or intend, on proof of a fine, 
that it was levied with proclamations, or that the heir-at-law of 
one who died seised of an estate was in possession of that estate, 
yet these are but prima facie presumptions, which may be repelled 
by actual proof to the contrary. 

Other presumptions, again, which may be termed presumptions 
in law and fact, arc those which are recognized and warranted by 
law as the proper inferences to be made by juries under particular 
circumstances; these, it will be seen, are founded on principles of 
policy and convenience, and not unfrequcntly on an analogy to 
express rules of law. Thus, in the instance above mentioned, a 
jury would be warranted in presuming, and even directed to pre- 
sume a right, from evidence of an adverse and uninterrupted enjoy- 
ment of lands for twenty years, in analogy to the provisions of 
stat. 21 Jac. 1 ; although if the jury did not infer the right from 
such evidence, the Court could not do it. 


(z) Vol. II. tit. 1* RESUMPTIONS. 
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OF THE INSTRUMENTS OF EVIDENCE. 


Having thus considered generally the principles which regulate 
the admission of evidence, we are next to consider what are the 
means and instruments of evidence; how they are to be procured 
and used ; their admissibility and effect. These are, first, oral 
witnesses, examined viva voce in court as to facts within their own 
knowledge, and in some particular instances, as to what they have 
heard ; and secondly, written evidence. 

And first, as to % oral witnesses. Oral testimony, it is to be 
remarked, in natural order precedes written evidence. It is in 
general more proximate to the fact than written evidence, being 
a direct communication by one who possesses * actual knowledge 
of the fact by his senses ; whilst written evidence in itself requires 
proof, and must ultimately be derived from the same source with 
oral evidence, that is, from those who possessed^actual knowledge 
of the facts. 

Under this head may be considered, 

. 1st. The mode of enforcing the attendance of a witness in 
civil and criminal cases, and his production of writings 
in his possession. The incidents to his attendance 
and default. 

2dly. Objections in exclusion of his testimony. 

3dly. The mode of examination in chief; cross-examination, 
and re-examination. 

4thly. The mode of rebutting his testimony. 

5thly. The modes of confirming his testimony. 

1st. The mode of enforcing the attendance of a witness in 
civil and criminal cases, and also of enforcing his production of 
writings in his possession, and the incidents to his attendance 
or default. 

1. His attendance upon the trial is enforced by subpoena or 
habeas corpus , in civil as well as criminal cases, and also in the 
latter by means of his recognizance. 

The attendance of a witness in civil cases (a) is compelled 

{a) Commissioners of bankrupt had nipt* in execution are to be brought before 
power to enforce the attendance of wit- them. And now see the stat. 0. Geo. 4 
nesses, underthe stat. 1 Jac. 1, c. 15, s. 10; c. 16. Under the stat 1 Jac. I, c. 15 
and by the 49 Geo. 3, c.. 121, s. 13, bank- it was not necessary, upon summoning 
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(where the witness is not in custody) by means of a subpoena, 
which is a judicial writ, commanding the witness to appear at the 
trial to testify for the plaintiff or defendant, under pain of for- 
feiting 100/. in case of disobedience (b). One writ cannot con- 
tain the names of more than four witnesses (c), and must be 
renewed at every subsequent assizes or sitting, if the cause be made 
a remanet (d). But although the subpoena contain more than four 
witnesses, a witness who is served with a subpoena-ticket in court 
cannot refuse to give evidence (e). A subpoena-ticket, which is a 
copy of the writ (/), should be made out for each witness, and 
must be served upon him personally ( g ), a reasonable time before 
the day of trial (A). Notice in London, at two in the afternoon, 
calling upon the witness to attend at the sittings at Westminster 
the same day, is too short (i). 

The service of a ticket is sufficient (k), but the original should 
be shown to the witness when the ticket is delivered to him. It 
is also requisite, in civil cases, to tender to^the witness his rea- 
sonable expenses, not only of going to attend the trial, but also 
of his return ; for although he may refuse to be sworn till such 
expenses be paid, the party may not choose to call him, and he 
may find it difficult to get home again (/). Where the witness 
lives within the bills of mortality, it is usual to deliver a shilling 
with the subpoena-ticket for his attendance in London or at West- 
minster (m). In other cases the sum tendered should be propor- 
tioned to the circumstances. Where an attachment is moved for. 


a witness to attend before commissioners 
of bankrupts, that his expenses should have 
been tendered (Battle v. Greuley , 8 East, 
319); and therefore a warrant issued by 
the commissioners on account of the non- 
attendance of a witness without lawful 
impediment, and authorising his arrest, was 
legal, and proof of excuse lay on the party 
arrested. Ib. 

( b ) See the form Tidd's P. App. c. 35, 
8. 16. The 8tat. 5 Eliz. c. 9, s. 12, gives 
an additional remedy of 10 l. to the party 
grieved. A subpoBna to bring a party 
into contempt for aon-attendance, must 
have inserted in the body of it the place 
where the cause is intended to be tried, if 
at the sittings in London or Middlesex. 
Miltom v. Day, 3 M. & P. 333. 

(c) Cowp. 846. 

(d) Sydenham v. Band, T. 24 Geo. 3 ; 
Tidd, 723, 3d ed. ; Gillett v. Mawman , 
T. 47 Geo. 3. C.P. 


(e) Cowp. 846. 

(/) It is sufficient if the subpoena-ticket, 
contain the substance of the writ. 5 Mod. 
355 ; Cro. Car. 540. 

(g) To warrant an attachment, quaere, 
whether personal service be necessary in 
the case of an action. Smalt v. Whitmill , 
Str. 1054; Wakefield’s Case, Cas. Tern. 
Hardw. 313. 

(h) 1 Str. 510; 2 Str. 1064. 

i) Hammond v. Stewart, Str. 610. 

(*) Goodwin y. West, Cro. Car. 522. 
540; Maddism % Share, 6 Mod. 355. 

(0 Chapman v.Pointon, 2 Str. 1150; 
Fuller v. Prentice , 1 H.B. 49; Hallettv. 
Mean, 13 East, 15; JEx parte Boscoe, 
6 Meriv. 191. The obligation depends on 
the stat. 5 Eliz. c. 9. 

(m) 2 Str. 1064 ; Tidd’s Pr. 848; 3 Bl. 
Com. 369. 
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the Court will not enter into any nice calculation as to the expense, Expenses 
but will consider whether the non-attendance originated in obsti- of witness, 
nacy or not ( n ). If a feme covert be subpoenaed, the tender should 
be to her, and not to her husband (o). In an action under the 
statute of Elizabeth, it has been held, that the payment of a 
shilling, with a promise to pay the witness all further reasonable 
charges upon his appearance, which the witness accepted, was 
sufficient ( p ). The case of a witness bond fide brought over from 
a foreign country, does not differ in principle from a witness resi- 
dent in this country; and the expenses in each case of his going 
to and from the place of trial, and of his residence, are allowed on 
taxation of costs ( q ). 

A witness is not in general entitled to remuneration for loss of 
time (r). 

A witness in a civil case may maintain an action for his ex- 
penses, although he has refused to give evidence at the trial because 
they have not been paid (s), or, as it seems, although the cause has 
not been called on ( t ) ; but he cannot recover for loss of time even 
upon an express assumpsit (a). 

A witness who has been summoned before commissioners of a 
bankrupt may recover the expenses allowed by the commissioners, 
although he was a creditor, and the allowance was by parol ( x ). 


(n) Chapman v. Pointon, Str. 1150. 

(o) Cro. Eliz. 122; Jon. 430. At all 
events, it is safer to make the tender to the 
wife than to the husband. 

( p ) Cro. Car. 522.540; March, 18. So 
where the witness having received a guinea 
with a subpoena, on the defendant's side, 
consented to take 1 1 . with the plaintiff’s 
subpoena, it was held to be sufficient in an 
action for not obeying the plaintiff's sub- 
poena. Betteley v. M i Leod, 3 Bing. N. C. 
905. 

(q) Tremaine v. Faith , 1 Marsh, 563; 
6 Taunt. 88 ; 4 Taunt. 55. 699. 

(r) Moore v. Adam, 5 Maule & S. 156 ; 
and Lowry v. Doubleday, there cited; 
Willis v. Peckham, 1 B. &B. 515; Severn 
▼. Olive, 3 B. & B. 72. In some instances, 
however, such expenses have been allowed 
to attornies and medical practitioners; 
5 M. & S. 159. But see Collins v. Gode* 
froy , 1 B. & Ad. 950. Where a foreign 
witness would not attend without being 
paid for loss of time, the costs were allowed ; 
Lonergan v. Royal Exchange Assurance 


Company, 7 Bing. 729; though detained 
pending an injunction ; ib. 13. 

(s) Hallett v. Mears, 13 East, 15. 

(0 Barrmo v. Humphries, 3 B. & A. 
598, doubting Bland v. Swafford ', Peake's 
C. 60. See Hallett v. Mears, 13 East, 
15. 

(u) Willis v. Peckham , 1 B. & B. 515. 
In the late case of Collins v. Godffroy, 
1 B. & Ad. 950, it was held that an attor- 
ney, who attended on a subpoena, could 
maintain no action for compensation for 
loss of time ; and an express promise to re- 
munerate would make no difference,, for it 
would be without a consideration to support 
it. But expenses of subsistence to a sea- 
faring man, though an Englishman, have 
been allowed. Berry v. Pratt, 1 B. Sc C. 
276. The expenses of making scientific 
experiments, with a view to evidence, are 
not allowable. Severn v. Olive . 3 B. Sc B 
72. 

(a?) Yarker v. Botham, 1 Esp. C. 65; 
under the 6tat 1 Jac. 1, c. 15, s. 10. 
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Hie summary remedy given to witnesses by the stat. 53 Geo. 3, 
is not limited to witnesses summoned .for the petitioner, but ex- 
tends to * costs and expenses becoming due from the sitting 
Member as well Vs the petitioner. The certificate of the Speaker 
is conclusive as to the proof of the witness having been sum- 
moned (y), 

If a witness wilfully neglect to attend upon the subpoena, he is 
guilty of a contempt of Court, for which he is liable to an attach- 
ment (g). He is also liable to damages at common law, in an 
action on the case by the party injured (a) ; and lastly, by the 
stat. 5 Eliz. c. 9, s, 12, he shall forfeit tor such offehce 10 Z., and 
yield such further recompense to the party grieved as, by the dis- 
cretion of the Court out of which the process shall issue, shall be 
awarded (S). The most* usual mode of proceeding is by attach- 
ment, in which case an affidavit of personal service is necessary, 
and of the payment or tender of reasonable expenses (c). 


(y) Magreave v„ Whitt, 8 B. k C. 412. 

( 2 ) 1 Btr. 510; 2 Str. 810. 1054. 1150; 
Cowp. 380 1 Doug. 5(51. * 

(«) Doug. 5(51. It has boon Quid that 
no action lies unloss the cause were called 
upon, and the jury sworn; Bland v. 
Swafford, Peake’s C. 00; but <pi. and see 
the observations of the Court in the case 
of Barrow v. Humphries, 3 B. & A. 
598. 

(b) In an action to recover the ten 
pounds, the plaintiff must set forth 
special damages; Cro. Cur. 522. 540; 
Goodwin v. West, Jon. 430 ; 5 Mod. 355; 
for unless there be a party grieved there 
is no cause of forfeiture. A liter, Cro. 
Eliz* 130 ; Leon. 122. An action will not 
lie for further recompense unless it has 
been assessed by the Court ouj; of which 
the process issues; neither the. Judge nor 
the jury at Nisi Prius are competent to 
do it. Pearson v. lies , Doug. 55{5. ' ' 

(c) Chapman v. Pointon , 2 Str. 1150. 
It seems that an attachment will he 
granted by thq* Court of C^P. as well as 
by the Court of K. B. ; but that the prac- 
tice was formerly codined to the Court 
of K. B. See Stii 1150 ; Barnes, 33. 497 ; 
Ld. Raym. 1528; I B. B. 49; 5 Taunt. 
260. The Court will not grant an attach- 
ment unless a clear case of contempt be 
made out, and everything has been done 
which was necessary to call forbis attend- 


ance. Garden v. Crcmvcll, 2 M.& W. 
319. An attachment has been refused 
where the whole of the expenses of the 
journey, and of the necessary stay at the 
*place of trial, were not tendered at the 
time of serving the subpoena ( Fuller v. 
PrenH.ce , 1 11$ B. 49); So where, the 
witness living at the distance of thirty- 
four miles from the assize town, the ex- 
penses were not t*ndcred to him till the 
evening before the trial (Horne v. Smith , 
6 Taunt. 9). So where the witness, in the 
course of the third day’s attendance, left 
the court to attend to urgent business of 
his trade, although the consequence was 
a nonsuit; tp notice having been given him, 
when the Iftbpoena was served, when the 
trial would come on (Blandfirrd v. He 
Tastet , 5 Taunt. 260); even although the 
witness was induced to leave court by the 
* representations of the defendant’* attorney. 

A witness is guilty of a contempt of 
Court in not attending at the assizes under 
a subpoena, although the jury have not 
been sworn. Mullet v. Hunt, 1 Cr. & 
M. 752; and even although cause be 
not called on. Barrow v. Humphries . , 
3 B. & A. 598, P. C. doubting the case of 
Bland v. Swcfford, Peake’s C. 60. If it 
appear from the notes of the Judge upon 
the trial, or by affidavit, that the testi- 
mony of the witness could not have been 
material, an attachment will not be 
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Where the witness is in custody, his testimony is obtained by Where wit- 
means of a habeas corpus ad testificandum , which was grantable custody” 
at the discretion of the Courts at common law (rf): and by the 
stat. 44 Geo. 3, c. 102, any Judge of the Courts p£ King’s Bench 
and Common Pleas ip England or Ireland, or any Baron of the 
Court of Exchequer Of the degree of the coif in England, or any 
Baron of theTJourt of Exchequer In Ireland, or any Justice of Oyer 
and Terminer, or gabl* delivery, being such Judge or Baron, may 
at his discretion award a writ or writs pf habeas corpus for bring- 
ing up any prisoner or prisoners detailed in any gaol or prison, 
before any of the said Courts, or any sitting of Nisi Prius, or before 
any other court of record in the said parts of the sand United 
Kingdom, to be examined as a witness, &c. in any cause or causes, 
matter or matters, civil or criminal, depending or to be inquired 
into or determined in any of the said courts (e). 

An application for such writ, either to the Court or to a 
Judge (/), must be accompanied by an affidavit of the applicant, 
stating that the witness is a material one (y) ; and if he be at a 
great distance, the affidaVit should further show the materiality (A). 

It is said ( i ) that the affidavit should also state that the witness is 
willing to attend; and this appears to be necessary where the 

witness is not a prisoner, as in the case of a seaman on board a 

% 

granted. Picas v. Lawqon, 1 Cr. M. & R. and brought up on a habeas corpus for the 
934. Where the attorney, not expecting purpose of being examined. as a witness in 
the cause to be called on, gave the witness a oivil suit. Leigh v. Sherry , 2 Moore, 
leave to depart until the next day, and in 33. 

the meantime the cause was called on, (e) Previous to this statute it was the 
an attachment was refused. Funrah v. usual practice for the Courts to award 
Keate , 6 Dowl. 470. The affidavit should this writ upon motion, accompanied with 
state that the writ was shown to the a proper affidavit. By the stat. 43 G. 3, 
witness at the time of service. Garden c. 140, a Judge of any of the courts at 
v. Cresswell, 2 Mee. & W. 319. - Westminster may at his discretion award 

The affidavit to found an attachment in a writ of habeas corpus for bringing a 
the P. C. must state that the witness was prisoner detained in any gaol in England 
duly called at the trial. Malcolm v. Kay , before a court-martial, or before coinmis- 
3 Moore, 222. It seems that the name of sioners of bankrupt, commissioners for 
the witness, inserted in the copy of the auditing public accounts, or other com- 
subpoena at the time of service, may be,, missioners acting by virtue of any royal 
inserted in the original writ of subpoena commission or warrant, 
when the witness is called. Wakqfieldy. (/)’ The application ought, it seems, 

Gall, Holt’s C. 526, cor. Gibbs, C. J. 4 to be made to a Judge at chambers. 

(d) See Tidd's Pr. 858 ; Ex parte Gordon’s Case, 2 M. & S. 582. 

Tillotson , 1 Startle’s C. 470. The Court (g) Cowp. 672 ; Peake’s Ev. 192, 3, 
of Common Pleas refused to grant an order 4th ed.; Forteseue, 396; 4 State Tr. 600 
to commit a prisoner to the custody of the Tinley v. Porter, 5 Dowl. 744. 
warden of the Fleet, who had been charged (h) Tidd’sr Pr. 4th ed. 724. 

n custody of the sheriff upon an extent, (i) Peake’s Ev. 201 ; Tide’s Pr. 724. 
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man of war, for he cannot be brought up as a prisoner without 
his consent (k); and therefore in such case it should appear that 
the witness has been served with a subpoena, and is willing to 
attend (Z). 

This writ will not be granted to bring up the body of a prisoner 
of war (m) ; and he cannot be brought up without an order irom the 
Secretary of State ; and the writ was refused where it appeared to 
be a mere contrivance in order to remove a prisoner in execution (»). 
If the Court make a rule, or the Judge grant his fiat, the writ is 
sued out, signed and sealed, and is left with the sheriff, or other 
officer in whose custody the witness is, who will bring him up on 
being paid his reasonable charges ( 0 ). When the attendance of a 
material witness cannot be procured, either in a civil or criminal 
proceeding, the usual course is, either to move to put off the 
trial ( p ), or to examine him upon interrogatories (q). 

The compulsory process in criminal cases is, first, by means of 
a subpoena issued in the King’s name by the Justices of the court 
in which the offence is to be tried (r) ; the more usual course is, 
secondly , for the justices or coroners who take the informations, 
examinations and depositions, to bind the witnesses under the 
statute of 7 G. 4, c. 64, s. 2, by recognizance, to appear at the 
next gaol delivery or quarter sessions to give evidence (s). The 
justices (t) may take these recognizances at any time before the 


(/<■) Rex v. Rodham , Cowp. 072. 

(/) Ib. ; but this seems to be unnecessary 
where the party is an actual prisoner; for 
there is no reason why he should not be 
compelled to attend as well as a person 
who is at large, or for allowing him, be- 
cause he is a prisoner, to deprive a party 
of the benefit of his testimony. 

(m) PUrley v. Newnham , Doug. 419; 
6 T, R. 497 ; 7 T. R. 745. 

(n) 3 Burr. 1440. 

( 0 ) Tidd, 726; 1 Cromp. 248., Qu. 
whether the officer may require an indem- 
nity? He would be liable for an escape if 
he brought up a prisoner in execution for 
debt without such a writ. R. v. Eliz. 
Cellier , 3 St. *Pr. 97 ; R- v. Sir John 
Friend, 4 St. Tr. 599. , 

(p) See below, tit. Trial. 

(q) Vid. infra , Depositions. 

(r) R . v. Ring, 8 T. R. 585 ; see ib. as 
to the form of the affidavit in moving for 
an attachment. Where the witness re- 
sides beyond the jurisdiction of the court, 


a subpoena may be issued from the crown- 
office; ib. Disobedience of a subpoena 
issued by the court of quarter sessions is 
not a ground of attachment for a contempt. 
R. v, Brownell, 1 Ad. & E. 602. 

(s) 2 St. Tr. 580; 4 St. Tr. 37; Dalt, 
J. Ill ; 4 Comm. 359; £ Haw. c. 46, 
s. 17. 

(0 Magistrates cannot in general en- 
force the attendance of witnesses except in 
cases of felony, where a prisoner is brought 
before them on suspicion of felony ; for in 
such cases the stat. 2 & 3 of Ph. & M. 
c. 10, (and now the st. 7 G. 4, c. 64, s. 2), 
which requires them to take the examina- 
tions of those who bring the prisoner, inci- 
dentally gives them a power to examine 
witnesses upon oath, and to enforce the 
attendance of material witnesses. Bennett 
v. Watson, 3 M. & S. 1 ; Dalt, J. c. 6 ; 
Lamb. 517 ; 12 Rep. 131. See the stat. 
15 Geo. 3, c. 39. 

By particular statutes courts of various 
jurisdictions have power given them to 
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trial ; and if the witness refuse to enter into such recognizance, 
the justice or coroner may commit him, or bind him to his good 
behaviour, and to appear at the next gaol delivery or quarter 
sessions of the peace (w). Where a feme covert, having given 
evidence before a magistrate in a case of felony, refuses to attend 
at the trial, or to find sureties, the justice may commit her (#). 
If the witness cannot find sureties, the justice ought to take his 
own recognizance ; it would in such case be illegal to commit the 
witness (y). In proceedings before the justices of the peace at 
their quarter sessions, wjjiose jurisdiction does not extend beyond 
the county for which they act, in order to procure the attendance 
of a witness who resides in another county, the process is issued 
from the crown-office (s.) Where an offender who has escaped 
from one part of the United Kingdom is tried in another, under the 
stat. 13 Geo. 3, c. 31, and 44 Geo. 3, c. 92, and in general by 
virtue of the stat. 45 Geo. 3, c. 92, s. 3, service of a subpoena on a 
witness in one part of the United Kingdom to give evidence in a 
criminal prosecution in another part, is as effectual as if the 
witness had been served with the subpoena in that part of the 
United Kingdom where he is required to appear, and upon default, 
notified by a certificate under the seal of the court whence the 
subpoena issued, to the Court of King’s Bench in England or 
Ireland respectively, or of the High Court of Justiciary in Scotland, 
he is liable to be punished as for a contempt of the process of 
those courts respectively. By the express provision of the latter 
statute, (sec. 4), the witness cannot be punished for a default, un- 
less the reasonable expenses of coming and attending to give 
evidence, and of returning, have been tendered to him (a). In other 
cases the witness is bound to obey the writ, or to perform the 
condition of his recognizance, although no expenses have been 
tendered to him (b); for the calls of justice are paramount to all 


enforce the attendance of witnesses. Com- 
missioners of bankrupt, by the stat. 1 
Jac. 1, c. 15, s. 10, and see the stat. 
5 G. 2, c. 30, s. 6, and 49 G. 3, c. 121, 
s. 13, and the late st. 6 G. 4, c. 16, s. 33, 
infra, $6. Courts martial, by the stat. 
55 G. 3, c. 108, s. 28. Commissioners of 
inclosure, by stat. 41 G. 3, c. 109, s. 33, 
34. 

(u) 2 Hale, P. C. 52. 282 ; Dalt, J. Ill ; 
Bennett v. Watson , 3 M. & S. 1 ; Haw. 
b. 2, c. 8, s. 58, and c. 16, s. 2. 

(x) Bennett v. Watson, 3 M. & S. 1. 


(y) Per Graham, B. Bodmin Summer 
Assizes, 1827. 

(s) See R, v. Ring , 8 T. It. 585. 

(tt) The provision is confined to cases 
where the witness making default is out 
of the jurisdiction of the court to which 
the certificate Is transmitted. R . v. Brow - 
nelly 1 Ad. & Ell. 002 ; and it ddes not 
apply to a subpoena from the quarter ses- 
sions. Ib. 

(b) 2 St. Tr. 124j Rex v. Love, 1 
Burn’s J. 533. 

G 2 
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private considerations and claims (c). In cases of felony, the 
Legislature has made provision for the expenses of the prosecution 
and witnesses (d). 


(c) Hawk. 1). 2, c. 40, s. 173; 2 Hale, 
282. R . v. Coolie , 1 Carr. & P. 321 ; 
and sec a MS. case to the same effect 
cited in Bum’s J. by D'Oyly & Williams , 
vol. I, p. 1070. In the former of these 
cases the witness was called by the de- 
fendant. It is the common practice in 
criminal cases for the Court to direct the 
witness to give his evidence, notwithstand- 
ing his demurrer on the ground that his 
expenses have not been paid. Some doubt 
has been expressed on the subject (Chitty’s 
Crim. Law, vol. 1, 012), on account of the 
provision for payment of expenses by the 
stafc. 45 G. 3, c. 92, s. 3. It seems, how- 
ever, to be without foundation: if, in 
general, a witness were entitled to his 
expenses in a criminal as well as in a civil 
case, the clause in that statute for payment 
of such expenses would have been unne- 
cessary. A witness subpoenaed to give 
evidence in a different part of the United 
Kingdom, would usually be placed under 
greater difficulty, and subject to a greater 
expense, than in ordinary cases. 

(d) The stat. 18 Geo. 3, c. 19, s. 8, has 
directed, that where any person shall ap- 
pear, on recognizance or subpoena, to give 
evidence as to any grand or petit larceny, 
or other felony, whether any bill of indict- 
ment be preferred or not, to the grand 
jury, it shall be in the power of the court, 
provided the person shall, in the opinion of 
the court, have bond Jide attended in obe- 
dience to such recognizance or subpoena, 
to order the treasurer of the county, &c. to 
pay him such sum as to the court shall 
seem reasonable, not exceeding the ex- 
penses which it shall appear to the court 
the said person was bond Jide put unto by 


reason of such recognizance and subpoena 
making a reasonable allowance, in case he 
shall appear to be in poor circumstances, 
for trouble and Iobs of time. See also the 
statutes 25 Geo. 2, c. 36 ; 27 Geo. 2, c. 8, 
s. 3. The latter of these f statutes extends 
to those cases only where the witness was 
bound by recognizance to appear. These 
statutes are conffncd to cases of felony. 
R. v. J usticcs of the West Riding of York- 
shire, 7 T. H. 377. 

By the statute 58 Geo. 3, c. 70, s. 4, the 
court before which any person is prosecuted 
or tried for any grand or petit larceny or 
other felony, may order the sheriff or trea- 
surer of the county to pay to the prosecu- 
tor, or any other person who shall be bound 
to prosecute or give evidence, &c. or who 
shall be ubpoenaed to give evidonce, and 
who shall appear to give evidence, or who 
shall appear to the said court to have been 
active in the apprehension of any person or 
persons accused of any of the offences spe- 
cified in the several Acts recited in the 
statute,* as well the costs, charges and ex- 
penses which the prosecutor shall be put to 
in preferring the indictment or indictments 
against the person or persons so accused 
as also such sum and sums of money as to 
the said court shall seem reasonable, to 
reimburse such prosecutor and witnesses, 
person or persons, so concerned in such 
apprehensions as aforesaid, for the expenses 
they shall have been severally put to in 
attending before the grand jury to prefer 
such indictment or indictments, and in 
otherwise carrying on such prosecution; 
and also to compensate such prosecutor 
and witnesses, and person or persons, in 
such apprehension as aforesaid, respec- 
tively, 


* The recited Acts are 4 W. & M, c. 8, relating to highway robberies ; 6&7W.3 
c. 17, relating to the counterfeiting of coin ; 10 & 11 W. 3, c. 23, to burglaries, house- 
breaking, robbing in shops, &c. ; 5 Ann. c. 31, to house-breakers; 14 Geo. 2, c. 6, to the 
stealing and destroying sheep and other cattle; and 15 Geo. 2, c. 18, to the uttering of 
counterfeit coin. 



ATTENDANCE OF FOR DEFENDANTS. 


85 


At common law, a defendant in capital cases had no means of Witness for 

, i e ii if • . i * defendant 

compelling the attendance of witnesses on his behalt without a criminal 

cases. 


tively, for their loss of time and trouble in 
such apprehension and prosecution as afore- 
said. 

By sec. 8, no person shall be entitled to 
any such costs or expenses for attending 
the court, unless he shall have been bound 
by recognizance, or have previously re- 
ceived a subpoena to attend, or a written 
notice for that purpose from the prose- 
cutor, his agent, or attorney. 

By the stat. 7 Geo. 4, c. 64, it is enacted, 
that the court before which any person 
shall be prosecuted or tried for any felony, 
is hereby authorized and empowered, at 
the request of the prosecutor, or of any 
other person who shall appear on recog- 
nizance or subpoena to prosecute or give 
evidence against any person accused of 
any felony, to order payment unto the 
prosecutor of the costs and expenses 
which such prosecutor shall incur in pre- 
ferring the indictment, and also payment 
to the prosecutor and witnesses for the 
prosecution, of such sums of money as the 
court shall deem reasonable and sufficient 
to reimburse such prosecutor and wit- 
nesses for the expenses they shall have 
severally incurred in attending before the 
examining magistrate or magistrates or 
grand jury, and in otherwise carrying on 
such prosecution, and also to compensate 
them for their trouble and loss of time 
therein; and although no bill of indict- 
ment he preferred, it shall still be lawful 
for the court, where any person shall, in 
the opinion of the court, bond fide have 
attended tlic court in obedience to any 
such recognizance or subpoena, to order 
payment unto such person of such sum of 
money as to the court shall seem reason- 
able and sufficient to reimburse such per- 
son for the expenses which he or she shall 
have bond fide incurred by reason of 
attending before the examining magistrate 
or magistrates, and by reason of such 
recognizance or subpoena, and also to 
compensate such person for trouble and 
loss of time ; and the amount of the ex- 
penses for attending before the examining 
magistrate or magistrates, and the com- 
pensation for trouble and loss of time 


therein, Bhall be ascertained by the cer- 
tificate of such niagistrate or magistrates, 
granted before the trial or attendance in 
court, if such magistrate or magistrates 
shall think fit to grant the same ; and the 
amount of all the other expenses and 
compensation shall be ascertained by the 
proper officer of the court, subject never- 
theless to the regulations to be established 
in the manner hereinafter mentioned. 

Sec. 23. That where any prosecutor or 
other person shall appear before any court 
on recognizance or subpoena to prosecute 
or give evidence against any person in- 
dicted of any ussault with intent to commit 
felony, of any attempt to commit felony, 
of any riot, of any misdemeanor for receiv- 
ing any stolen property, knowing the same 
to have been stolen, of any assault upon 
a peace officer in the execution of his duty, 
or upon any person acting in aid of such 
officer, of any neglect or breach of duty as 
a peace officer, of any assault committed 
in pursuance of any conspiracy to raise the 
rate of wages, of knowingly and design- 
edly obtaining any property by false pre- 
tences, of wilful and indecent exposure of 
the person, of wilful and corrupt perjury, 
or of subornation of perjury, every such 
court is hereby authorized and empowered 
to order payment of the costs and expenses 
of the prosecutor and witnesses for the 
prosecution, together with a compensation 
for their trouble and loss of time, in the 
same manner as courts are hereinbefore 
authorized and empowered to order the 
same in cases of felony; and although no 
bill of indictment be preferred, it shall still 
he lawful for the Court, wher$ any person 
shall have bond fide attended the Court in 
obedience to any such recognizance, to 
order payment of the expenses of such 
person, together with a compensation for 
his or her trouble and loss of time, in the 
same manner as in cases of felony; pro- 
vided, that in cases of misdemeanor the 
power of ordering the payment of expenses 
and compensation shall not extend to the 
attendance before the examining niagistrate. 

On an indictment for a felony, re- 
moved by certiorari and tried at Nisi 
G 3 
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special order from the Court ; and if they attended voluntarily, 
they could not be sworn (e). But in cases of misdemeanor a defen- 
dant might always take out subpoenas as of course (f). By the 
statute 7 Will. 3, c. 3, s. 7, it was provided, that defendants, m case 
of treason, should have the same process to compel the attendance 
of witnesses for them as was granted to compel witnesses to 
appear against them ; and ever since the statute 1 Ann. 2, c. 9, 
s. 3, which provides that witnesses for the prisoner, in cases of 
treason or felony, shall be sworn in the same manner as the wit- 
nesses for the Crown, and be subject to the same punishment for 
perjury, the process by subpeena is allowed to defendants in 
cases of felony, as well as in other instances (g) ; and consequently, 
as the law now stands, a witness who refused, after being sub- 
poenaed to attend, to give evidence for a defendant in a criminal 
case, would be liable to an attachment for a contempt of court (ft). 

By the stat. 0 Geo. 4, c. 1 0, s. 33, commissioners of bankrupt 
may summon before them any persons whom they believe to be 
capable of aff ording information concerning the trade, dealings or 
estate of the bankrupt, and in default they may order the party 
summoned to be apprehended. Every such witness is entitled to 
hate his expenses tendered him (i). 

Where magistrates are authorised by a statute to hear and 
determine, or to examine witnesses, they have, incidentally, autho- 
rity to summon witnesses, and take the examination on oath (ft). 

In the case of a reference to arbitration by rule of Court, or by 
a Judge’s order or agreement to make the submission a rule of 
Court, the Court making such rule or order, or any Judge, may 
direct the attendance of a witness to be examined before the 
arbitrator on the production of any document, by the statute 3 & 4 
Will. 4, c. 42, s. 11. 

Commissioners of inclosure, under the statute 41 Geo. 3, c. 109, 
ss. 33, 34, have power to summon in writing any person within a 
certain distance to appear before them to be examined, and if the 
party summoned refuse to appear, he will be liable to a penalty. 

Prius, neither the Court nor the judge (<?) 2 Haw. c. 46, s. 170; Hex v. Turner, 
who tried it has power to award costs to 2 State Tr. 505; 1 State Tr. 969; 3 State 
the prosecutor, under the above Statute. Tr. 1002. 

Hex v. Exeter Co. Treas. 5 M. & Ry. 167. (f) 2 Haw. c. 46, s. 170; 1 State Tr. 

By the statute 1 Viet. c. 44, the power to 969; 2 State Tr. 238. 252. 450. 
grant costs is extended* to the case of (y) 2 Ilaw. c. 46, s. 172. 
a misdemeanor in concealing the birth of (h) Even, as it seems, although his ex- 
d child. By the statute 6 & 7 Will. 4, penscs had not been paid or tendered, vide 
c. 81), and 1 Viet. e. 68, provision is made tupra } 83. * 

for the expenses of medical and other wit- (i) 6 G. 4, c. 16, s. 35. 

nesses attending on coroners’ inquests. (ft) Lamb, 517; Dalton's, J. c. 6. 
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Witnesses also being duly summoned to attend on Courts Martial, 
are, by the statute 55 Geo. 3, c. 108, s. 28, liable, on neglect to 
attend, to attachment in the Court of King’s Bench, as in case of 
neglect to attend a trial on a criminal proceeding in that Court. 

Where either party cannot safely proceed to trial on account of Proceeding 
the absence of a material witness, the proper course is to move 
the Court in term time, or to apply to a J udge in vacation, or to cannot be 
the Judge at the sittings, on a proper affidavit, to put off the P rocured * 
trial (7). 

Where a witness is resident abroad, or is going abroad, the 
proper course is to apply to the Court to have him examined on 
interrogatories ( m ). 

Where an instrument is in the hands of a third person, the Subpoena 
production is compelled by means of a writ of subpoena duces tecum. 
tecum ( n ). 

By this writ the witness is compellable, it seems, to produce 
all documents in his possession, unless he have a lawful or rea- 
sonable excuse to the contrary (o). Of the validity of the excuse 


(/) This is granted by the Court where 
it appears that injustice would be done by 
refusing the application, and that the 
party who applies has conducted himself 
fairly. In some instances it has been 
refused even to a defendant, where it ap- 
peared that he intended to set up a de- 
fence which, though legal, is not favoured, 
as that the plaintiff is an alien ( Robinson 
v. Smyth , I B. & P. 454) ; or even to give 
the defendant an opportunity which he has 
lost by his neglect, of applying to a court 
of equity for a commission ( Calliard v. 
Vaughan , 1 B. & P. 212); so, in general, 
where the applicant has been guilty of im- 
proper delay ( Saunders v. Pitman , 1 B. & 
P. 53). Such a rule will not be granted 
to a defendant after pleading a sham plea, 
unless he will pay. the money into court. 
Tide’s Pr. 831. 

An application to put off the trial to 
a future sittings will not be granted at the 
instance of the plaintiff, because he may 
withdraw his record ; but when, in conse- 
quence of some sudden indisposition or 
accident, a witness is unableHo attend, 
but is likely to be able to do so before th£ 
sittings are over, the Judge will Usually 
make an order that the cause shall stand 
over. Amley y. Birch , 3 Camp^C, 333. 

In the Court of Common Pleas a trial 


cannot be put off by consent of the defend- 
ant, the plaintiff must either proceed to 
trial or withdraw the record. 2 Taunt. 
221 .” 

Where a defendant makes the applica- 
tion at Nisi Prius, the course is to give 
notice to the plaintiff's attorney, with a 
copy of the affidavit, which, where the 
defendant is abroad or wit of the way, may 
be made by his attorney or a third person. 
Peake’s C. 97. The affidavit should state 
that the person is a material witness, 
without whose testimony the defendant 
cannot safely proceed to trial ; that he lias 
endeavoured to procure him to be sub- 
poenaed, and expect^ to procure his future 
attendance. See Tidd’s App. 312. 

(m) Infra , Written Evidence. — 
Index, tit. Examination on INTERRO- 
GATORIES. 

(n) From the entries cited in the case 
of Amey v. Long (9 East, 473), it appears 
that this writ lias in fact been used from 
the time of Charles the Second ; but so 
nece’ssttry is the power of compelling the , 
production of documents in the possession 
of third persons, that the means of doing it 
must have been coeval with the courts of 
law. Sm Appendix. 

< (o) Amey v. Long (9 East, 473), where 
it was held that an action lay against 
G 4 
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the Court, and not the witness, is to judge ( p ). As every man 
is, in furtherance of justice, bound to disclose all the facts within 
his knowledge which do not tend to his crimination, upon the 
very same principle he is also bound to produce such documents 
as are essential to the discovery of truth and the great ends of 
justice. But as he is protected from answering questions, the 
answers to which may subject him to penal responsibility, so he 
is not compellable to produce any document in his possession, 
where the production would be attended with similar conse- 
quences (q). 

There seems, however, in one respect, to be a distinction be- 
tween the compelling a witness to answer a question orally, and 
the obliging him to produce a written document. .He must 
answer questions, although the answer may render him civilly 
responsible ; but it seems that he is not compellable to produce 
title-deeds, or any other documents which belong to him, where 
the production might prejudice his civil rights. And this is, as 
it seems, a rule of legal policy founded upon a consideration of 
the great inconvenience and mischief to individuals which might 
and would result to them from compelling them to disclose their 
titles, by the production of their title-deeds or other private 
documents (r). 

a sheriff’s bailiff for not producing a war- 
rant under which he acted in obedience to 
a writ of subpoena in a former action, in 
consequence of which the plaintiff was 
nonsuited ; and it was held that his ability 
to produce the warrant, and his want of 
just excuse for not producing it, are suffi- 
ciently alleged by stating that he could 
and might, in obedience to the said writ 
of subpoena, have produced at the trial the 
said warrant, and that he had no lawful 
or reasonable excuse or impediment to the 
contrary. An attorney in possession of 
a deed to which he is an attesting witness, 
and on which he has a lien, will not be 
compelled by the Court to produce it ; the 
mode of proceeding is by subpoena duces 
tecum , as in any other case. * Buske v. 

Lewis , 6 Mad. 29. 

Where three of four defendants have 
suffered judgment by default, one of the 
three may be subpoenaed to produce a 
deed. Colies v. Smith , 4 Bing. N. S. 285 ; 

6 Dowl. 239. 

(p) Amey v. Long, 9 East, 473. Field 
v. Beaumont , 1 Swans. 209. 


(q) See Whitaker v. Izod, 2 Taunt. 
115. In the King v. Dixon (3 Burr. 
1687), an attorney had been served with 
a subpama duces tecum to produce certain 
vouchers, which his client, Mr. Peach, had 
produced and relied upon before a master 
in Chancery, in order to found a prosecu- 
tion for forgery against his client ; and it 
was held that he was not bound to produce 
them. 

(r) In general, a plaintiff has no right 
to the production of a deed not connected 
with his own title, and which gives title to 
the defendant (Sampson v. Sweetenham, 
5 Madd. 16); and the Court will not 
compel an inspection where the parties 
have an adverse interest. Threlfal v. 
Webster , 1 Bing. 161. 

In Miles v. Dawson (1 Esp. C. 405), 
which was an action of trespass for seizing 
the plaintiff’s ship, Lord Kenyon, in 
analogy to the practice of the Court of 
Chancery, would not compel a witness 
(who was called to prove that he had 
seized the ship under a written authority 
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The same principle applies where the document is in the Subpceua 
hands of an attorney; he will not be compelled to produce ^cum. 
it to be read where the disclosure would be prejudicial to his 
client (5). 

from the defendant) to produce the power case compel a party to produce his title- 
of attorney under which he had acted. deeds, where the production can occasion 

In Bateson v. Hartsinke (4 Esp. C. 43), any prejudice to him ( Pickering v. Noyes , 

in an action on a bill of exchange, where 1 B. & C. 262) ; and the Court will not 

one of the defendants pleaded his* bank- make an order for the production of deeds 

ruptcy and certificate, and the plaintiff but where they have been deposited with 

sought to impeach the certificate, Lord the holder as a trustee for others only, or 

Kenyon held that the solicitor under the as a trustee for others jointly with himself 

commission was not bound to produce the (ibid.); where the Court observed, that 

proceedings; they were not his papers, parties are never compelled to produce 

but those of his clients. their title-deeds ; that If a subpoena duces 

In the case of James Laing v. Barclay tecum be served, the party must bring liis 

(3 Starkie’s C. 38), Abbott, C. J. held that deeds ; but that if he state that they are 

the solicitor to the assignees under a com- his title-deeds, no Judge will compel him 

mission of bankruptcy against George to produce them. Wherein an action of 

Laing, and who had been served with covenant an attorney who held the deed 

a subpama duces tecutrt by the plaintiff' to for a third person objected to produce it* 

produce the proceedings under the com- held that he was not compellable to do so 

mission, was justified in refusing to pro- but that the party might give secondary 

duce them, an action beiffg then pending evidence of its contents, and the Court 

against the same defendants, in which his would not presume that there was a coun- 
clients were plaintiffs. terpart. Ditcher v. Kenrick , 1 Carr. 

In the ease of Harris v. Hill (3 Stark ie’s 161. 

C. 140), his Lordship also ruled, that A witness is compellable, on cross- 
a solicitor to the Manchester Waterworks examination by interrogatories, to produce 

Company was not bound to produce a letters relating to the subject interrogate, 

deed of composition between the company and not stated by the witness (an attorney) 

and their creditors, the production of which to be 'relative to confidential matters of 

would, he apprehended, he prejudicial to any other sort. AtHnson v. A tkinson, 

his clients. 2 Add. (Arches) 469. 

So where a witness was called to produce (#) Copeland v. Watts, 1 Starkie’s C. 
a de&l which he held as a security, ob- 95. If, however, the client would have 

jected to produce it, as affecting his been compelled to produce the document, 

interest, Abbott, L. C. J. refused to compel it seems that the agent would also be 

him. Schlenker v. Moxey , 3 B. & C. compellable to do so, otherwise by parting 

789; 5 D. & R. 747 ; and 1 Carr. with the possession he might exclude the 

178. party from the benefit of the evidence. 

Where a defendant had worked coal- A lease, during a dispute between lessor 

mines without interruption, under a special and lessee, is ordered by a Court of Equity 

agreement, and on an action on the agree- to be deposited with the attorney of the 

ment the defendant called a trustee, who lessor; tile attorney is bound to produce it 

had been served with a subpoena duces on the trial of an ejectment brought by the 

tecum, to produce the deeds under which lessee against the tenant in possession, 

he held the legal estate, in order to show Doe v. Thomas , 9 B. & C. 288. See 

that the plaintiff hod no longer any legal further on this subject, Vol. ii. tit. Con- 

title, Richards, C. B. held that he could fidential Communication; JB. v. 

not be compelled to produce them. Bo- Woodley , 1 M. & R. 390 ; R, v. Upper 

harts v. Simpson , 2 Starkie’s C. 203. Boddington, 8 D. & R. 726. 

And in general the Court will not in any 



90 


WITNESS : 


Writings to 
be pro- 
duced 
where the 
production 
will not 
prejudice. 


Notice to 
produce 
a deed. 


Where these objections do not apply, it seems that the writings 
in a man’s possession are as much liable to the calls of justice as 
the faculties of speech and memory are. There can be no dif- 
ference in principle between obliging a man to state his knowledge 
of a fact, and compelling him to produce a written entry in his 
possession which proves the same fact. Not only a man’s estate, 
but even his liberty or life, may depend upon written evidence, 
which is the exclusive property of a stranger (t). 

It is in all cases the duty of the witness to bring the document 
with him, according to the exigency of the writ ( u ) ; and it is 
a question of law for the Court, whether, upon principles of jus- 
tice and equity, the production of the instrument ought to be 
enforced (w). 

Disobedience of the writ by the witness will not warrant the 
reception of parol evidence ; but where the witness, in fraud of 
the subpoena , had transferred the document to the adverse party in 
the cause, it was held that parol evidence was admissible (ar). 


(t) As, for instance, where a man’s title 
depends upon the precise time of his birth, 
and the executor of an accoucheur is in 
possession of an entry made by the latter, 
which would be legal evidence to prove the 
time of birth. In a criminal case proof 
that the prisoner at a particular time and 
place signed an instrument, may be de- 
cisive as to his innocence. 

(w) Amey v. Long, 9 East, 479. Cosen 
v. Dubois , 1 Holt’s C. 299. Field, v. 
Beaumont , 1 Swanst. 209. Retd v. 
James , 1 Starkie’s C. 192. 

(to) In the case of Copeland v. Watts 
(1 Starkie’s C. 95), which was an action 
by the lessor for breach of covenants in the 
lease, the plaintiff’ to prove the execution 
of the counterpart, which was missing, 
called upon the solicitor of a sub-lessee to 
produce an under-lease by the lessee of the 
same premises, in which the original lease 
was recited. The solicitor demurred to 
the production, conceiving it to be doubt- 
ful whether the interest of his client might 
not be prejudiced by the production of the 
under-lease. But Gibbs, C. J., after in- 
specting the under-lease, was of opinion 
that the reading of it would not prejudice 
the sub-lessee, and it was accordingly 
read. 

See also Crosen v. Dubois]( 1 Holt’s C. 
239), which was an action on a bill of 


exchange, to which the defendant pleaded 
his bankruptcy and certificate. In order 
to defeat the- certificate, the plaintiff 
called on the defendant’s solicitor to pro- 
duce the proceedings under the first of 
two commissions against the defendant, 
which had been left in his custody by the 
assignees under the first commission. The 
solicitor demurred to the production ; and 
Gibbs, C. J. said, that if the production 
were likely to be prejudicial to the as- 
signees, he would intercept them, but as 
he could not see any prejudice to the per- 
sons who had entrusted the solicitor with 
the proceedings, he could not withhold 
them, even although the documents might 
have been procured by other means. (Ibid.) 
In the case of Pearson v. Fletcher , (5 Esp. 
C. 90), which was somewhat similar to that 
of Cor sen v. Dubois , Lord Ellenborough 
ruled that the solicitor to the commission 
was bound by public duty r to produce the 
proceedings. 

In the case of Peed v. James , (I Star- 
kiete C. 132), Lord Ellenborough said that 
the witness, who was the petitioning cre- 
ditor, could not, in an action by the 
assignees, with propriety refuse to produce 
the promissory note on which the debt was 
founded. 

(x) Leeds v. Cook §• Ux., 4 Esp. C. 
250. 
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And although an agent may not be compellable to produce the 
deeds of his principal (a party in the cause), yet he is liable, on 
declining to produce them, to be examined as to their con- 
tents (y). 

Where insufficient notice has been given to the attorney of a 
party to produce the deed, the attorney is not bound to produce it, 
although he has the deed in his pocket at the trial ( z ). 

As a witness is bound to attend in court in obedience to the 
writ, so is he under an obligation to be sworn and give evidence 
on his appearance. 

If a witness for the Crown refuse to be sworn, he is guilty of a 
contempt of Court, and may be fined, and committed till he has 
paid the fine («). • 

A clerk to the commissioners of taxes is bound, when sub- 
poenaed, to produce his books, and answer all questions relevant to 
the issue, notwithstanding his oath of office (&). 

The law protects a witness, as well as a party to the suit, from 
arrest, eundo morando et redeundo (c). And it is not essential to 
their protection that the witness should have been subpoenaed, if 
he has consented to attend (cZ). The Courts usually allow ample 
time for this purpose ( e ). 


(y) In covenant by a remainder-man for 
not repairing, plea, that lessor was only 
tenant for life ; held, that after notice on 
the plaintiff to produce a specific deed, the 
steward might be called to prove the 
existence and nature of it ; and although 
the possession of the steward might be 
considered as the possession of his prin- 
cipal, so as to protect him from producing 
it under a subpoena duces tecum , his know- 
ledge of the contents was not within the 
principle of privileged communications, 
which extends not beyond counsel and 
attomies. Earl of Falmouth v. Moss , 
11 Pri. 455. 

(z ) Doe d. Wartney v. Grey , f Starkie’s 
C. 283. 

(a) Lord Preston's Case , Salk. 278; 
Vin. Ab. Y. Lord Preston was comnfltted 
by the court of quarter sessions for refusing 
to be sworn before the grand jury on an 
indictment for high treason. But a wit- 
ness may refuse to be sworn in a civil case, 
if his expenses have not been paid. 

(fe) Lee v. Birrell, 3 Camp. 337. 

(c) Meehins v. Smithy 1 H. B. 630. 


Lightfoot v. Cameron , 2 Bl. 1113. Pan- 
da! I v. Gurney , 3 B. & A. 352. 

(d) Spence v. Stuart , 3 East, 89. Kin- 
der v. Williams , 4 T. R. 377. Arding v. 
Flower , 8 T. R. 634. Ex parte Byne, 
1 Yes. & Beames, 316; 1 1U B. 636. 

(e) 13 East, 16, n. (a). Willingham 
v. Matthews, 2 Marshall, 57 ; 2 Bl. 1113. 
Hatch v. Biwet, Gill). Cas. 308 ; 2 Sjtr. 
986. Strong v. Dickenson , 1 M. & W. 
490. In Randall v. Gurney , 3 B. & A. 
252, where a party in London was required 
to attend an arbitration at Exeter on a 
given day, and three days before set off, 
and went, accompanied by his attorney, to 
Clifton, where his wife resided, and where 
were certain papers necessary to be pro- 
duced before the arbitrator, and was occu- 
pied for a great part of two days in select- 
ing and arranging the same, and in the 
afternoon of the second day was arrested; 
it was held, that he was not privileged 
from arrest under these circumstances, 
having been employed more than a rea- 
sonable time for the above purpose, and it 
not having been sworn that he was occu- 
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WITNESS —COMPETENCY. 


Protection The same indulgence has been extended to a Witness attending 
of ' an arbitrator under a rule of Nisi Prius(/)j and to a petitioning 

creditor (g), a bankrupt or witness attending a meeting of com- 
missioners (h) ; to a witness attending on the execution of a writ 
of inquiry (i); at the Insolvent Debtors’ Court (J); attending a 
court martial under the Mutiny Act. * 

But a witness is not protected from .being taken by his bail (A) • 
for this is not an arrest (l), but a retaking. 

Objection It has already been seen that a witness may be incompetent, 
peto'cy. because be is incapable of religious obligation from youth, mental 
infirmity (m), ignorance or unbelief, or from infamy, or because he 
is interested in the cause. The objection arising from the igno- 
rance, or unbelief, or turpitude of the witness, ought in its 
natural course to be taken before the witness is sworn, because it 


Time of S 
objecting/'* 


assumes that he is incapable of being bound by an oath. 

In general, an objection to competency ought to be taken in 
the first instance, and before the witness lias been examined in 
chief ; for otherwise it would afford an unfair advantage to the 
other party, who would avail himself of the testimony of the wit- 
ness if it were favourable, but would get rid of it by raising the 


picul during all the time that lie was at 
Clifton, in the object for which lie went 
thither. 

But in the case of Ricketts v. Gurney , 
(7 Price, 009), it having been sworn, on an 
application arising out of the same tran- 
saction, that a bail-bond should be given 
up to be cancelled, that the party was 
occupied during a part of the evening of 
the day of his arrival at Clifton, and the 
whole of the next, in examining and ar- 
ranging the necessary papers, and that 
before he had finished lie was arrested; the 
Court of Exchequer (the Chief Baron being 
absent, and Garrow, B. dissentiente), held 
that the defendant was privileged. 

In an anonymous case (Smith’s N. P. 
Rep. 856), it is stated to have been held, 
that a witness who lived twelve miles from 
the place of trial was not protected by his 
subpoena till twelve the next day. 

A witness resident in London is not pro- 
tected from arrest between the time of the 
service of the subpoena and the day ap- 
pointed for his examination ; but a witness 
coming to town to he examined is protected 
during the whole tixfte which he remains in 
town bond, fide for the purpose of giving his 


testimony. Held also, that a witness is not 
protected in going to the solicitor’s office to 
look at the interrogatories, as preparatory 
to his examination. Gibbs v. Philip son , 
1 Russ. & M. (ch.) 19. . 

(/) Spence v. Steuart , 3 East, 89. 
Moon v. Booth , 3 Ves. 350. Randall v. 
Gurney , 3 B. & Aid. 252. 

(g) Selby v. Hills , 6 M. & P. 255. 

(h) Spence v. Stuart, 3 East, 89. Ar- 
ding v. Flower , 8 T. It. 534. Render v. 
Williams, 4 T. R. 377. Ex parte Byne, 
1 Ves. & B. 310; 5 G. 2, c. 30, s. 6; 
6 G. 4, c. 16) s. 117. 

(i) Walters v. Rees , 4 Moore, 34. 

(j) 6 Taunt. 356. 

(ft) Ex parte Lyne, 3 Starkie’s C. 132. 

(/) Per Richards, C. B. Horn v. Swin- 
ford, 1D.&R. 20. 

(m) Ope who is born deaf and dumb 
may, if le have sufficient understanding, 
give evidence by means of an interpreter, 
R. v. Ruston, Leach, C.C..L. 455; or by 
writing if able.’ Morrison v. Lennard, 
3 C. & P. 127. Lunatics are competent 
during lucid intervals. Com. Dig. tit. 
Testmoigne. 
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objection if it turned out to be adverse. And therefore, where Time of 
upon a trial for high treason it appeared, after a witness had been o!, i ectln S* 
examined without objection on the part of the prisoner, that he 
had been misdescribed in the list of witnesses, which is required 
by the statute to be given to the prisoner previous to his trial, 
the Court would not permit the evidence of that witness to be 
struck out(rc)/ It has, however, even been held, that if it be dis- 
covered at any stage of the trial that a witness is interested, his 
evidence may be struck out (o) ; but this, it seems, is to be un- 
derstood of those cases only where the objection could not have 
been taken in the first instance (p). Where the incompetency of 
a witness appeared on the face of his answers to interrogatories, it 
was held that the objection was waived by putting cross-interroga- 
tories, and could not be insisted on at the trial (y). It was formerly 
the practice, when an objection was made to the competency of a 
witness, to make it before he was sworn in chief, and to swear and 
examine him, where his incompetency was supposed to arise from 
interest, on the voire dire ; and after a witness hai been examined 
in chief, the objection could no longer be taken (r). But the 
same strictness is not r observed in modern practice: where the 
incompetency arises from interest, the objection may be taken 
after the witness has been examined in chief, if in the course of 
the cause it appear that he is interested (s) ; but if the objection 
on the score of interest be not taken previously to the examination 
in chief, the witness cannot be cross-examined as to the contents 
of a written document not produced, which might have been done 
had the objection been taken in the first instance (t). 

Before a witness takes the oath, he may be asked whether he Examina- 
believes in the existence of a God, in the obligation of an oath, 
and in a future state of rewards and punishments : and if he does, belief, 
he may be admitted to give evidence (w). And it seems that he 
ought to be admitted if he believes in the existence of a God who 
will reward or punish him in this world, although he does not believe 
in a future state (#). But it is not sufficient that he believes himself 
to be bound to speak the truth, merely from a regard to character, 

(n) M. v. Watson, 2 Stark ie’s C. 158. (r) Lord Lovafs Case, 9 State Tr. 639. 

(o) Turner y. Pearte, 1 T. -Jp.. 720. ^46. 704. 

Howell v. Loci, 2 Camp. 14. Perigal v. (*) Bengal v. Nicholson, 1 Wightwick, 

Nicholson, 1 Wiglitwick, 64. Becchivy v. Turner v. Pearte, 1 T. R. 717. 

Gower, Holt’s C. 313. Stone v. Black- stone v - Blackburn, 1 Esp. R. 37. 
bum, 1 Esp. C. 37. Moorish v. Foote, (0 Howelly. Lock, 2 Camp, 14. 

2 Moore, 600. (“) R - v - Taylor, Peake’s N. P.R. 11. 

(, x ) See the judgment of Willes, C. J. in 

(p) Moorish v. Foote, 2 Moore, 508. Omichund v. Barker, Willes, 660 ; 1 Atk. 

(?) Ogle v. Paleski, Holt’aC. 485. 21 ; 1 Wils. 84. 
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or the interests of society, or fear of punishment by the temporal 
law(y). 

The most correct and proper time for asking a witness whether 
the form in which the oath is about to be administered to him is 
one that will be binding on his conscience, is before that oath is 
administered. But although a witness shall have taken the oath 
in the usual form without making any objection, he may neverthe- 
less be afterwards asked whether he considers the oath he has 
taken to -be binding on his conscience. But if the witness answer 
in the affirmative, that he does consider the oath which he has 
tajcen to be binding upon his conscience, he cannot then be further 
asked whether there be any other mode of swearing that would 
be more binding upon his conscience than that which has been 
used(^). 

A Jew who has never formally renounced the religion of his 
ancestors, but considers himself to be a member of the established 
church, may be sworn on the Gospels (a). 

In criminal cases, where a person of tender years is a material 
witness, it is usual for the Court to examine the witness as to his 
competency to take an oath, before he goes before the grand jury. 
And if such a witness be found incompetent for want of proper 
instruction, the Court will, in its discretion, put off" the trial, in 
order that the party may in the mean time receive such instruction 
as will qualify him to take an oath. Neither the testimony of the 
child without oath, nor evidence of any statement which he has 
made to any other person, is admissible (&). 

In considering the nature and extent of the objection to com- 
petency, arising from the alleged turpitude of the witness, it will 
be proper to inquire, 1st. What crimes or punishment incapacitate 


(y) JR. v. Mutton , Leach, C. C. L. 455. 

(z) The Queen's Case , 2 B. & B. 284. 
According to the opinion of the J udges, as 
delivered by Abbott, C. J., in answer to 
questions proposed by the Lords. Abbott, 
C. J., after delivering this opinion, added, 
u Speaking for myself (not meaning thereby 
to pledge the other Judges, though I be- 
lieve their sentiments concur with my own), 
I conceive, that if a witness says he consi- 
ders the oath as binding upon his conscience, 
he does in effect affirm, that in taking that 
oath he has called God to witness that 
what he shall say will be the truth, and 
that he has imprecated the Divine ven- 
geance upon his head if what he shall 
afterwards say is false ; and having done 


that, it is perfectly unnecessary and irre- 
levant to ask any further questions.” And 
see Sells v. Hoare , 7 Moore, 30. 

(а) M. v. Gilham , 1 Esp. C. 285. A 
member of a religious sect which objects 
to the ceremony of kissing the book, may 
be sworn without it. Mee v. Reid, Peake's 
C. 23. Mildrone’s Case , Leach's C. C. L. 
459. Colt v. Dutton , 2 Sid. 6. 

A witness, being of the Methodist per- 
suasion, refusing to be sworn on the New 
Testament, was permitted to be sworn on 
the Old, stating he considered it binding to 
his conscience. Edmonds v. Rowe , 1 Ry. & 
M.C.77. 

(б) Brazier's Case, Leach’s C. C. L. 237. 
R. v. Tucker, Phi 11. on Ev. 19. 
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a witness ; 2dly. How the guilt is to be proved ; 3dly. How the 
objection is answered ; 4thly. The effect of incompetency. 

I. Where a man is convicted of an offence which is inconsistent 
with the common principles of honesty and humanity, the law con- 
siders his oath to be of no weight, and excludes his testimony as 
of too doubtful and suspicious a nature to be admitted in a court 
of justice to affect the property or liberty of others (c). Formerly, 
the infamy of the punishment, as being characteristic of the crime, 
and not the nature of the crime itself, was the test of incompe- 
tency ( d ) ; but in modern times, immediate reference has been 
made to the offence itself, since it is the crime, and not the punish- 
ment, which renders the offender unworthy of belief (e). By the 
common law, the punishment of the pillory indicated the crimen 
falsi 9 and, consequently, no one who had stood in the pillory could 
afterwards be a witness (/); but now a person is competent, 
although he has undergone that punishment for a libel, trespass, 
or riot (g) ; and on the other hand, when convicted of an infamous 
crime, he is incompetent, although his punishment may have been 
a mere fine (A). 

The crimes which render a person incompetent are treason (i), 
felony (A), all offences founded in fraud, and which come within 
the general notion of the crimen falsi (/) of the Roman law, as 


(e) Gilb. L. E. 250 ; 2 Bulst. 154 ; Brae, 
b. 4, c. 19; Fie. b. 4, c. 8. 

( d ) 2 Haw. c. 46, s. 102. Fendock v. 
Mackender, 2 Wils. 18 ; Fort. 209; 2 Hale, 
277 ; Co. Litt. 6. 

(e) JPendock v. Mackender , 2 Wils. 18 ; 

Willes, 600; Fortes. 209 ; 3 Lev. 420, 
427 ; B. N. P. 292. It. v. 1 laris, 5 Mod. 
75. JR. v. Ford, 2 Salk. 090. 1> riddle’s 

Case , 2 Leach, 496. 

(/) Gil. Rv. 257. 

(g) Ibid ; Fort. 209. JR. v. Ford, 2 Salk. 
690 ; B. N. P. 292. M. v. Crosby , 10 St. 
Tr. App. 

( h ) The maxim is ex delicto non ex 
supplicio mergit infamia. The rules 
founded on this principle of exclusion are 
not, however, by any means satisfactory. 
A formal conviction is usually essential to 
the exclusion, yet a confession of turpitude 
on the part of a witness may just as rea- 
sonably excite doubts of the witness’s ve- 
racity as a recorded conviction can do, 
which may have been founded merely on 


the party’s confession. Outlawry for any 
felony is sufficient to exclude a witness; 
yet outlawry, even for perjury, has nosuoh 
effect : not to say that the distinction be- 
tween felonies and misdemeanors affords a 
very fallible test of delinquency. And 
again, the making the restoration to com- 
petency to depend on the fact of the indi- 
vidual’s having paid or suffered the penalty 
of his crime, does not seem to stand on 
any sound principle, and is in part, per- 
haps, attributable to the old doctrine of 
purgation. 

(i) 5 Mod. 16. 74; Kel. 33. 

(k) 2 Buis. 154; Co. Lift. 6; Ray. 309. 
Walker v. Kearney, 2 Str. 1 1 48. Jones v. 
Mason, 2 Str. 843. Before the distinction 
between grand and petit larceny was abo- 
lished by the stat. 7 & 8 G. 4, c. 29, s. 2, a 
party convicted of the latter offence was 
competent, by the stat. 31 G. 3, c. 35, 

(/) It. v. Prihdle, Leach, 496. Co. Litt. 
0, b; B. N. P. 291 ; Gil. Ev. 141. 
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perjury, subornation of perjury, and forgery (m), piracy (n), swind- 
ling, cheating (o). So also barretry(^), conspiracy, at the suit of 
the King ( q ), praemunire (r), the bribing a witness to absent himself 
froija a trial, in order to get richof his evidence ($), conspiracy to 
procure the absence of a witness (f); so also the judgment on an 
attaint for a false verdict (u) will render the party so convicted 
incompetent ; so also, as it seems, one who has been convicted of 
winning money by fraud, or ill practice at certain games, would 
be disabled by the stat. 9 Anne, c^!4, s. 5, from being a witness, 
since that statute not only imposes a penalty, but directs that the 
party shall be deemed infamous (x). But a conviction for keeping 
a gambling-house does not disqualify the* defendant (y). The 
stat. 58 Geo. 3, c. 127, s. 2, 3, which enacts that persons exconi-' 
municated shall in no case incur any civil penalty or disability, has 
removed any objection to competency on the ground of excom- 
munication^ an objection Which seems formerly to have been 
available (z). 

II. In order to incapacitate the party, the judgment must be 
proved (a) as pronounced by a court possessing competent juris- 
diction (ft). Proof of the verdict or conviction without the judg- 
ment is insufficient, since it may have been quashed on motion in 


(m) Co. Litt. 6 ; Fort. 200 ; and see 5 
Eliz. c. 14; 2 Haw. c. 23, c. 43, s. 20; 
33 H. 6, 55; 2 Hale, 277; Simun. 263. 
Jones v. Mason, Str. 833. Walker v. 
Kearney, Str. 1148. 

(n) 2 Roll, Ab. 886. 

(<>) Fort. 209. 

( p ) JR. v. Ford, 2 Salk. 690. B. N. P. 
292. 

(q) Rex v. Crosley, Leach, 349; 33 
Hen. 6, 55; 24 Ed. 3, 34; 1 Hale, 306; 
2 Haw. c. 43, s. 25; 1 Ilaw. c. 72, s. 9; 
2 Hale, 277 ; Co. Litt. 6 ; Summ. 263. 
But this, it has been said, is to be under- 
stood of a conspiracy to charge a person 
jvitb a capital offence; in which case, upon 
convicdon, he is liable to the villanous 
judgment, and to lose the freedom of the 
law. In a late case, it was held in the 
Ecclesiastical Court, by Sir W. Scott, that 
a conviction upon an indictment for a con- 
spiracy to commit a fraud, by raising the 
price of the public funds by means of false 
rumours, did not render the affidavit of the 
party inadmissible. Case of tke Ville de 
Varsovie , 2 Dods, Adm. R. 174. And in 


the case of Croivther v. llopwood, 3 
Starkie’s C. 21, it was held that such a 
conviction did not render a witness incom- 
petent in a court of law ; but in the case 
of Bushel v. Barrett, Ity. & M. 434, 
it was held by Gaselee, after consultation 
with Littledale J., that judgment for a 
conspiracy to prevent a witness from ap- 
pearing to give evidence on an information 
under the revenue laws, took away com- 
petency. 

(r) Co. Litt. 6. 1 

(s) Clancei/s Case , Fort. 208. 

(t) Bushell v. Barrett , Ry. & M. 

434. 

(w) Co. Litt. 6; 2 Roll. 684. 

(x) Fort. 208. Co. Litt. 0, b. 

(y) JR. v. Grant , 1 Ry. & M. 270. 

( z ) See as to the latter point, Gilb. Ev. 
146, 2d edit.; 2 Buis, 155; B. N. P. 292. 

(a) Lee v. Ganscl , Cowp. 1 ; 2 Salk. 
688 ; 2 Ins. 219. 

(b) 1 Sid. 51 ; Ray. 52. It must appear 
from the caption, that the court and jurors 
had jurisdiction. Cooke v. Maxwell , 2 
Stark ic's C. 183. 
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arrest of judgment (c). And the judgment must be proved by the Proof of 
record in the usual way ( d ) ; but it is not material to show that ^Q n ^ ouvic * 
judgment has been executed (e) ; so it may be shown that the party 
has been outlawed for -irfeason or felony, since the effect of outlawry 
in such case is the same with judgment upon a verdict, or by con- 
fession ( f ). An admission by the witness himself that he is still 
confined in prison under a judgment for felony, or that he has, 
committed perjury, or any other offence, will not incapacitate him, 
although it may discredit him ( g ). 

It seems to be a general rule, that a witness is in no case legally 
incompetent to allege his own turpitude, or to give evidence which 
involves his own infamy (A), or impeaches his most solemn acts (?!), 
unless he be rendered incompetent by a legal interest in the event 
of the cause, or in the record. 

A witness for the Crown, on a charge of conspiracy, who admits 
that she has on a former occasion, at the instance of the defendant, 
sworn falsely to the fact which she is called to prove, is still com- 
petent (A). 

III. The objection to competency on the ground of infamy may Compe- 
be answered, 1st, By proof that the party has been admitted to reSed! 
his clergy, and undergone such punishment as is equivalent to 
clerical purgation at the common law, or that he has undergone 
the sentence according to the late statutes; 2dly, By proof of 
pardon ; 3dly, By proof of the reversal of the judgment. 

1st. In order to illustrate this doctrine, a few previous observa- By proof of 
tions will be necessary. Formerly the benefit of* clergy was granted u, clergy. 1 
indiscriminately to the clergy, and to such laymen as could read ; 
but by the stat. 4 II. 7, c. 13, clergy was to be allowed but once, 
without the actual production of letters of orders, and all laymen 

(<0 Rex v. Crosby, 2 Salk. 688 ; 2 the party as a witness, although it dis- 
Inst. 219. Lee v. Gansd, Cowp. 1 ; Str. qualifies him as a juror. Witherswl’s 
1148. Sutton v. Bishop, 4 Burr. 2283. Case, Cro. Car. 144. 147 ; W. Jones, 198 ; 

(d) 2 Haw. c. 4G, s. 104; 1 St. Tr. i Halo, 305. Co. Litt.6, b. 

208 ; 2 St. Tr. 307. 436. 455; 3 St. Tr. (^) B. v . Watson, 2 Starkie’s C. 116. 

425 ; 4 St. Tr. 130; 1 Cowp. 1. Infra, Bex v. Castel Careinian, 8 East, 78. R. 
tit. Judgment. v . Teak, 11 East, 307. Rands v. Thomas , 

{e) 2 Salk. 689; 3 Inst. 219; 3 Lev. 5 M. & S. 244. 

426. But see Co. Litt. 6; Kel. 37; (A) Burr on gh v. Martin, 2 Camp. 112. 

Suuun* 263; 2 Hale, 277; 5 Mod. 75, And see Doe v. Perkins, 3 T. Ii. 750; 

76. Tanner v. 'Taylor , 3 T. R. 754. 

(/) 2 Haw. c. 48, s. 22; 3 Inst. 212. (*) Vaughan v. Martin, 1 Esp, C. 440. 

Collier's Case , Sir T. Ray. 369. But See Doe v * p <r Jtin *> 3 T. R. 749. 
outlawry in trespass does not disqualify (h) Catt v. Howard, 3 Starkie’s C. 3. 

VOL. I. II 
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were to be burnt in the hand(Z). Until the stat. 18 Eliz. c. 7, 
a felon who was entitled to the benefit of clergy was delivered over 
to the ordinary to make purgation, that is, to be purged of his 
offence upon oath, a proceeding which, after a solemn conviction 
in a court of law, could seldom be accomplished without the aid 
of deliberate perjury (m ) ; and after he had been thus purged or 
acquitted, the party was in all respects a competent witness (n). 
The stat. 18 Eliz. c. 7, abolished the practice of delivering the con- 
victed clerk to the ordinary, but enacted, that upon the allowance 
of clergy and burning in the hand, he should be enlarged and 
delivered out of prison, enabling the Judge in his discretion to 
imprison him for a year. As, after this statute, competency could 
no longer be restored by purgation, it was held that the disabilities 
consequent on conviction were removed by burning in the hand, 
and delivery out of prison (o). 

And as peers and real clerks had before the statute been entitled 
to the benefit of purgation, without any burning in the hand, under 
the stat. 4 H. 7, they were held to be competent after the Act of 
the 18 Eliz. without burning in the hand; peers, after the first 
conviction, and clerks loties quoties(p). With respect to laymen, 
the burning in the hand operated as a statute pardon (q). By the 
stat. 4 Geo. 1, c. 11, in the case of grand or petit larceny, where 
the convict is entitled to benefit of clergy, and liable only to the 
penalties of burning in the hand or of whipping, the Court before 
whom the prisoner is convicted, instead of ordering the offender to 
be burned in the hand or whipped, may direct that he shall be 
transported to America for the space of seven years. And on the 
conviction of an offender for a crime for which he would be excluded 
from the benefit of clergy, but to whom mercy is extended on con- 
dition of transportation, the Court may allow him the benefit of 
a pardon under the great seal. And it is prescribed by the same 


(l) This distinction wns abolished for a 
time by the stat. 28 Hen. 8, c. 1 , and 32 
Hen. 8, o. 3, but was restored virtually by 
the stat. 1 Edw. 6, c. 12. As to peers and 
women, vid. infra . 

(m) See remarks on this complication 
of wickedness, Hob. 2lft ; 3 P. Wms. 448. 

(n) The convicted clerk was sometimes 
delivered over absque purgationc faciendet, 
on which he was to remain in prison all 
his life, without the power of acquiring any 
personal property, or receiving the profits 
of lands ; and to remedy this abuse the 
statute 18 Eliz. c. 7, was passed. 


(o) It. v. Ld. Warwick^ 5 St. Tr. 172; 
Hob. 252; 13. N. P. 292; Kel. 37, 38; 
Bulst. 155 ; 2 Haw. c. 33; Sty. 388; 
Godb. 288; It. v. Ld. Castlemaine , 2 St. 
Tr. 46. 

(l>) 1 Hale, 529; Fost. 35C; 2 Hale, 
388 ; 3 P. Wms. 487 ; 5 Rep. 110. Searle 
v. Williams , Hob. 288. 

(q) 2 Haw. c. 40 ; B. N. P. 292. Searle 
v. Williams, H-ob. 294; Ld. Raym. 370. 
380; Godb. 288; Sty. 388; Kel. 38; 
Vent. 349; Skin. 578; 5 Mod. 13; 2 Sid. 
51; Hob. 81. 
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Act, s. 2, that where any such offenders shall be transported, and 
shall have served their respective terms, according to the order of 
such Court, such services shall, to all intents and purposes, have 
the effect of a pardon as for the crime for which they were so 
transported. 

By the stat. 19 Geo. 3, c. 74, s. 3, it is directed that fine or 
whipping may be imposed and inflicted, instead of burning in the 
hand, in all clergyable felonies except manslaughter ; and that such 
punishment when imposed or inflicted instead of burning, shall 
have the like effect and consequences to the party, as to capacities 
and credits, as if he had been burned. The effect, therefore, of 
these statutes on the common-law doctrine ( r ) of purgation, seems 
to have been this : If a layman were convicted of a clergyable 
felony, and were burned in the hand, or suffered any punishment 
inflicted by the above statutes in lieu of it, his competency was 
restored by the execution of the sentence. If a peer were convicted 
of such felony, or indeed of some felonies which were not clergy- 
able ( s ), he was entitled to be discharged for the first offence, and 
retained his competency ; and a real clerk remained competent, 
although he had committed several clergyable felonies. The mere 
admission to clergy, where the felon was liable to be burned in the 
hand, did not restore competency (t); and therefore it was not 
sufficient to produce the record whereby clergy was granted, 
without proof of burning in the hand (m), except in the case of 
a peer or a clerk ; but it was further to be proved that the witness 
had been burned in the hand, or that some other punishment 
authorized by one of the above statutes had been awarded by the 
Court in lieu of such burning in the hand, and had been executed. 
But the King’s pardon for burning in the hand had the same effect 
as burning in the hand would have had (a?). With respect to petit 
larciny, as the offender was not obliged to pray his clergy, it 
followed that his competency could not be restored by clerical 
purgation, or by the burning in the hand, or other punishment 


(r) By the stat. 3 & 4 Will. & Mary, c. 
9, s. 5, women are entitled to the benefit 
of the statute, as men are to the benefit of 
the clergy. By the stat. 5 Ann. c. 6, the 
necessity of reading was abolished. 

(s) By the stat. 1 Edw. 6, c. 12, a peer 
is to have the benefit of clergy in the sumo 
manner as a layman for the first offence, 
although he cannot read, and without 
burning, for all offences then clergyable to 
commoners, and also for housebreaking, 


highway robbery, horse- stealing, and rob- 
bing churches. 2 Halo, 372; Ilob. 294. 
11. v. Duchess of Kingston , 11 St. Tr. 
198. 

(t) Per Curiam , T. Ray. 380. Ld. 
Warwick's Case, 0 St. Tr. 168. 

(u) Ld. Warwick's Case , T. Ray. 380; 
5 St. Tr. 108. Burridge’s Case, 3 P. Wins. 
485. 490. Searle v. Williams r, Ilob. 288. 
Armstrong v. Lisle, Kel. 93. 

(x) 4 Com in. 395. 
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tency — res- 
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substituted for it; and the inconvenience of this being felt (y), 
the stat. 31 Geo. 3, c. 35 (z), enacted, that no witness should be 
deemed to be incompetent by reason of his conviction of petit 
larceny. By the stat. 0 Geo. 4, c. 32, s. 3, 4 (a), the endurance of 
the punishment, in all cases of misdemeanor except perjury or 
subornation of perjury, restores the competency of the offender. 

2dly. Next it may be shown that the proposed witness has 
received a pardon for his offence ; either, 1st, from the King, 
under the great seal; or, 2dly, under an act of parliament. 
It was long since held, notwithstanding doubts upon the sub- 
ject (A), that a pardon, whether by the King, under the great 
seal, or by act of parliament, removed not only the punishment, 
but also all disabilities consequent upon conviction, and restored 
the competency of the party as a witness (c). And it is reason- 
able that it should, for otherwise a person might for one fault be 
for ever excluded as a witness, even after he had, by a long course 
of good conduct, in some measure regained the character which he 
had lost. And although a pardon cannot convert a wicked man 
into an honest one, and confer credibility upon one who through 
the infamy of his conduct is not credible, yet such a pardon must 
be presumed to have been conferred, after inquiry, upon good and 
'Sufficient grounds, on an object worthy of the indulgence, and 
therefore worthy of being heard, but the degree of credit is still to 
, be left to the jury (d). 

A pardon will restore competency in all cases where the dis- 
ability is a consequence of the judgment, and not a part of the 
judgment (<?). But neither the King’s pardon, nor any thing tanta- 
mount to it, will, it is said, restore competency where the disability 


(y) Sec Penduck v. Macltender , 2 Wils. 
18 . 

(i-) The distinction between grand and 
petit larceny is now abolished by the stat. 
7 & 8 Geo. 4, o. 28, s. 13; 0 Goo. 4, c. 32, 
s. 3. 

(а) See also the st. 7 & 8 G. 4, c. 28, % 
s. 13; 0 G. 4, c. 32, s. 3; infra, 100, as 
to felonies. 

(б) Palm. 412; Latch. 81; 2 Bulst. 
114. Brown v. Crashaw , 2 Bulst. 154; 
4 St. Tr. 209. Ld. Cadlemaine's Case , 3 
St. Tr. 30; 2 Bro. 17. 

(c) Gill), Ev. 20. ft. v. Ccllier, T. 
Bay. 309. Cuddington v. Wilkins, Hob. 
07. 81. ft. v. Crosby, Ld. Raym. 39. 
-ft. v. Id. Castlemaine , T. Ray. 379. 
Beilly's Case , Leach, 510; 2 Hale, 278; 


Brownl. 47 ; Bulst. 154-150. A pardon 
may also be granted on the ground of some 
error in the proceedings. See 2 Ilargr. 
Jur. Arg. Crosby's Case , 5 Mod. 15; 2 
Hale, 278. It is the ordinary practice at 
the present day, where a prisoner has been 
improperly convicted, and this appears 
to the Judges, on a case reserved, to apply 
for a pardon. 

(d) 2 Hale, 278. JR. v. Crosby, 5 Mod. 
15; and see 2 Ilargr. Jur. Arg. 

(e) Per Holt, C. J., 2 Salk. 089; 1 Ld. 
Ray. 250; 12 Mod. 139; Comb. 459; 2 
Salk. 512; Carth. 421; Holt, 535; 5 
Mod. 345; 3 Mod. 342; Gilb. Ev. 200. 
But this was formerly doubted. Brownl. 
47; 2 Bulst. 154; 2 Sid. 221 ; 2 Danv. 
Ab. 163 ; Cro. Jac. 062. 
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is part of the judgment, and not a consequence of it (/). Sub- Pardon, 
ject to this limitation, a pardon will restore competency in all 
cases and at all times, as in cases of conspiracy, perjury and 
forgery (y), although the party has undergone an infamous 
punishment, as by standing in the pillory for cheating (A), and 
after attainder for treason or felony ( i ). So where he has been 
convicted of felony in taking a false oath to obtain probate of a 
will under the stat. 31 Geo. 2, c. 10; so where the pardon is 
received after conviction, but before judgment (A)* 

It has been held that a general pardon, after a conviction for 
felony, or after an outlawry for felony, will not restore com- 
petency (/) ; but it seems that the burning in the hand may be 
discharged by the King’s pardon, (/w). The pardon must be pro- 
duced under the great seal (n). A pardon under the King’s 
sign manual, or privy seal, was formerly insufficient, since the 
warrant was countermand able (o) ; but it is now provided by tbq 
stat. 7 & 8 Geo. 4, c. 28, s. 13, that where the King shall extend 
bis mercy to any offender convicted of any felony, and by war- 
rant under his sign manual, countersigned by one of bis principal 
secretaries of state, shall grant to such offender either a free or 
conditional pardon, the discharge of such offender out of custody, 
in the case of a free pardon, and the performance of the condition, 
in case of a conditional pardon, shall have the effect of a pardon 
under the great seal, as to the felony in respect of which such 
pardon was granted. The stat. 9 Geo. 4, c. 32, s. 3, enacts, that 
where any offender hath been or shall be convicted of any felony 
not punishable with death, and hath endured or shall endure the 
punishment to which such offender hath been or shall be adjudged 
for the same, the punishment so endured hath and shall have 
the like effects and consequences as a pardon under the great 
seal, as to the felony whereof the offender was so convicted : 
provided that nothing therein contained, nor the enduring such 


(f) Per Holt, C. J., Holt’s It. 689. 
691. Hawk. b. 2, c. 46, s. 112. JR. v. 
Greepe , 2 Salk. 514. Crosby's Case , 2 
Salk. 689. if. v. Warden of the Fleet , 
It. T. Ilolt, 135. 

( g ) 1 Hale, 300. 

(ft) JR. v. Lord Castlcrnaincy T. Ray. 
370. So where a witness, after conviction 
for a crime, lias stood in the pillory, the 
objection is removed by a general act of 
pardon. R. v. Crosby , Lord Ray. 39. 

(i) 2 Haw. c. 46, s. 110; c. 37, s. 48, 
49, 50. 


(ft) if. v. Reilly, Leach, 512. 

(/) J ft, v. Lord Castlcmainc , 3 St. Tr. 46, 
47. if. v. Lord Warwick , 5 St. Tr. If 16. 
But see if. v. Roohvood, 4 St. Tr. 642; 3 
Lev. 420. 

(»*) 3 Lev. 426. 

(n) 2 Haw. c. 37. if. v. Lord Warwick, 
5 St. Tr. 166; Fost. 62; 1 Wils. 217. 
Murphy's Case , Leach, 117. 

(o) if. v. Lord Warwick, 5 St. Tr. 166: 
if. v. Miller , 2 Bl. R. 797. Gully's Case , 
Leach, 116. 

II 3 
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Pardon. punishment, shall prevent or mitigate any punishment to which 
the offender might otherwise be lawfully sentenced, on a subse- 
quent conviction for any other felony. Sec. 4, reciting that there 
are certain misdemeanors which render the parties convicted 
thereof incompetent witnesses, and that it is expedient to restore 
the competency of such parties after they have undergone their 
punishment, enacts that where any offender hath been or shall be 
convicted of any such misdemeanor, except perjury or subornation 
of perjury, and hath endured or shall endure the punishment to 
which such offender hath been or shall be adjudged for the same, 
such offender shall not after the punishment so endured be deemed 
to be, by reason of such misdemeanor, an incompetent witness. 
In case of a conditional pardon, proof must be given that the 
condition has been performed ( p ). 

Reversal of sdly. By proof of a reversal of the judgment or outlawry by 

judgment. wr j^ 0 £ error ^ which must be proved by the production of the 
record. Where it was objected that the witness had been attainted 
by virtue of an act of parliament, for not having surrendered him- 
self before a particular day, it was answered that the witness had 
surrendered within the limited time ; and the record of the pro- 
ceeding on the part of the Crown against the witness on that 
statute, and of the plea on the part of the witness in his defence, 
that he did surrender within the time, which plea was admitted 
by the Attorney-general to be true, was held to be conclusive 
evidence of the surrender within the time (y). 

Effort of ^ JV. The judgment for an infamous crime, even for perjury, 

disability. not p rce | ut | e the party from making an affidavit with a view 

to his own defence (r). He may, for instance, make an affidavit 
in relation to the irregularity of a judgment in a cause to which 
he is a party (s), for otherwise lie would be without remedy. 
But the rule is confined to defence, he cannot be heard upon oath 
as a complainant (t). Where a witness becomes incompetent 
from infamy of character, the effect is the same as if he were 
dead; and if he has attested any instrument as a witness, pre- 
vious to his conviction, evidence may be given of his hand- 
writing (u). 


(p) Gilb. Ev. 259. Hawk. P. C. c. 37, 
p. 45. Burridgds Case , 3 P. Wms. 485. 
But where a party had been sentenced to 
transportation, and confined to the hulks 
for a term, and discharged at the end of the 
term, it was held that his having twice 
escaped, for a few hours each time, did not 
destroy the effect of a pardon. R. v. Bad- 
cock, Russ. & By. C. C. L. 248. 


( q ) Lord Lovat’s Case, 9 St. Tr. G52. 
G65. 

(r) Davis v. Carter , 2 Salk. 4G1 ; 2 Str. 
1148. 

(a) Ibid. 

(t) Salk. 401; Str. 1148. 

(w) Jones v. Mason , Str. 833. 



INTEREST. 


1 ()«> 

The general principle which operates to the exclusion of an 
interested witness has already been noticed; its application in 
practice will now be more fully adverted to. It is proposed to 
consider (v). 

I, The nature and extent of the disqualifying interest, the 
time and manner of acquiring it, and exceptions from 
necessity ; 

II. Its effect upon secondary evidence ; and, 

III. The mode of enforcing or removing the objection. 

IV. The practical effect of the rules on this subject. 

I. The interest, to disqualify, must be some legal, certain and 
immediate interest, however minute, in the result of the cause, of 
in the record y as an instrument of evidence, acquired without 
fraud. 

In the first place, it must be a legal interest in the event of the 
suit, or in the record, as contradistinguished from mere prejudice 
or bias(w), arising from the circumstance of relationship, friendship, 


(v) A party to a suit, is of course usually 
disqualified on the ground of interest ; but 
as the exclusion is by no means wholly 
founded on a consideration of the party’s 
interest, it may be more convenient to dis- 
cuss this subject separately. See Vol. II. 
tit. Parties. 

(tv) Two actions are brought against two 
persons for the same assault, each defend- 
ant is a competent witness for the other. 
Per Abbott, L. C. J., 5 B. & C. 387 ; and 
per Ashurst, J., 1 T. R. 301. And in 
general similarity of situation is no ob- 
jection, if the witness would not either 
gain or lose by the particular event. See 
Bent v. Balter , 3 T. R. 27. Au attorney 
who has prepared a deed, the validity of 
which is questioned, is a competent wit- 
ness, although an action is pending against, 
himself, in 'which he must fail if the deed 
be invalid. Sec also Bath v. Montague , 
cited Fortes. 247. Vol. II. tit. Accom- 
plice. R. v. Gray , 2Selw. N. P. 1148, 
ix. 12. 22 edit. It was formerly held that 
the possibility that the verdict might, in 
another proceeding in which the witness 
was interested, influence the jury, was suf- 
ficient to disqualify the witness, li. v. 
Whiting, 1 Salk. 283. Lord Holt there 
ruled, on the trial of an indictment for a 
cheat, in obtaining a person’s subscription 


to a note for 100/. instead of a note for 5/., 
that the maker was not a competent wit- 
ness. See also R. v. Nunez , 2 Str. 1043. 
But it lias long been settled that such an 
objection affects the credit only, not the 
competency of a witness. R. v. Boston , 
4 East, 372; R. T. Ilardwickc, 572. See 
below, tit. Competency of Prosecu- 
tors; Vol. II. tit. Usury. 

In an action by a bankrupt against his 
assignee, the official assignee is a compe- 
tent witness to support the bankruptcy, 
his allowance being uncertain, and de- 
pendent on the discretion of the commis- 
sioners. Giles v. Smith , 1 Mood. & c R. 
443. In an action for mismanaging a 
farm, the sub-leasee is, it has boon held, 
competent to prove proper cultivation. 
Wishaiv v. Barnes , 0 Camp. 341. In 
an action for falsely representing the cir- 
cumstances of a third person, the latter is 
competent to prove his insolvency. Smith 
v. Harris , 2 Starkio’s C. 47. In an action 
for loss alleged to have bken occasioned by 
the defendant’s breach of contract, in 
neglecting to insure copies of a work from 
fire, one who has purchased a number of 
the copies from the plaintiff is competent 
to prove the contract. Matvman v. Gil- 
let t, 2 Taunt. 325, n. In case for in- 
fringing a patent, the purchaser of a 
II 4 
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or any other of the numerous motives by which a witness may be 
supposed to be influenced. 

Thus in a criminal case a witness is competent, although she 
believes that the conviction of the prisoner will be the means of 
saving her husband’s life ( w ). JSo an accomplice is competent to 
give evidence against his confederates, notwithstanding his own 
expectation of pardon in case of their conviction. So, although 
the witness has derived his maintenance from the party. And in 
general the witness is competent, although he wishes that the 
party may succeed in whose favour he bears testimony. 

A witness is competent notwithstanding an illegal agreement, 
the effect of which, if legal, would be to render him incompetent (#). 

If a party be really interested in the event of a catffee he is not 
competent, although he does not apprehend that his interest is 
a legal one ( y), for it would be exceedingly dangerous to violate 
a general rule because the witness does not understand his legal 
responsibility. If a witness suppose that he is under an honorary 
though not a legal engagement, as to indemnify the bail, he is 
still competent, for he is under no binding ' engagement, and it 
would be highly inconvenient to make competency in such cases 
to depend on the witness’s notions of propriety, and would 
savour of inconsistency to found a suspicion of his veracity upon 
a just and honourable feeling (z). It has indeed been said that 
a witness who conceives himself to be under a legal engagement 
is incompetent, although he is mistaken (a). It would, however* 


licence to use the patent is a competent 
witness for the plaintiff. De Rose v. Fair- 
lie, 1 Mood. & It. 457. 

A., on becoming partner with B., bor- 
rows a sum of money from C., to whom he 
gives his note ; after the dissolution C. in- 
dorses the note to who sets off the 
amount in an action by A., founded on a 
partnership claim ; C. is competent to prove 
tiie loan and transfer. Halsten v. Seaton , 

2 M. & W. 47. And see tit. Bill op 
Exchange — Partnership. The lessee 
claims as heir of T. B ., the son of an elder 
brother of T, B. is competent. Doc v. 
Clarke , 3 Bing. JjT. S. 429. A rate-payer, 
though interested in the borough fund, is 
competent in a suit by the assignee of a 
corporation lease against. Doe v. Maple , 

3 Bing. N. C. 832. For further illustrations * 
of the general principle, see tit. Surety— 
Trustee — Executor — Legatee — 
Creditor— Reversioner — Co-tres- 
passer. 


(w) It. v. Rudd, Leach, 154; hut it has 
been held that a witness who conceives 
himself to he Interested, although he be 
not so, is incompetent. Fotheringharn v. 
Greenwood, Str. 129; IT. R. 296. Chap- 
man's Case , Str. 129 ; tamqu. et vid. infra, 
105. 

(x ) Humphrey v. Miller, 4 Carr. Sc P. 
C. 7, As where in an action against the 
secretary of a society for a libel, it was 
held that a member was competent, al- 
though he had agreed to contribute towards 
all law expenses, for an agreement to in- 
demnify against doing wrong is void. 

(y) R, v. Walker* 1 Ford. MSS. 145. 
Barker v. Whitby , 1 Turn. & R. 372. 

(z) Pederson v. Stqffles , 1 Camp. 145 ; 
1 Str. 129. 

(a) Chapman's Cate , cited Str. 129. 
Fotheringharn v. Greenwood, Str. 129. 
R. v. Walker , 1 Ford. 145. By Lord 
Loughborough, C. J., and Gould, J., in 
Trelawney v. I'homas, 1 H. B. 307; 
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be productive of great inconvenience to substitute a witness’s mis- 
taken opinion of his legal liability for the more plain and simple 
test of actual liability ; it might be impossible to render him com- 
petent, even by means of a release, for he might be sceptical as 
to the operation of a release, and the practice might open a door 
to fraud. The party who calls , the witness has an interest in his 
testimony, which ought not to be defeated by any thing short of 
a legal interest in the event; and if the objection were* allowed 
to prevail in this instance, the principle would extend to the recep- 
tion of a witness who has a legal interest in the event, but who 
fancies that he has not. 

The interest must be a present, certain, vested interest (J), 
and not uncertain or contingent (c). And therefore the heir 
apparent to an estate is competent to give evidence in support 
of the claim of the ancestor, although one who has a vested 
interest as a remainder-man is incompetent (d). So it was held 
that a steward was competent to prove that a fine was payable 
on the death of the lord, although the establishment of the 
affirmative might render a re-admission necessary, and entitle him 
to a fee (e). 

So in an action for acting as an assistant, the clerk of the 
company of wire-drawers was held to be a competent witness, 
although he was entitled to a crown for swearing in an assistant ; 
for although the suit might cause the defendant to be sworn, that 
was not the direct object of the suit, nor a necessary consequence 
of a verdict for the plaintiffs (/). So it was held that one who 


Rudd’s Case , Leach, C. C. J. 154. In 
the case of the Arnitie Villeneuve , 5 Ro- 
binson's A dm. tt. 344, Sir W. Scott re- 
jected the evidence of a witness who stated 
that he conceived that he would be entitled 
to share in case his vessel should be deemed 
joint-captor, although he had signed a re- 
lease; and the learned Judge decided this 
on the distinction which lie had always 
understood to prevail between a witness 
who says only that he " expects to share 
from the bounty of the captors, and one 
who thinks himself Actually entitled in 
law. See also the case of The Galen , 
2 Dodson’s Adm. R. 20. 

(6) R. v. Coley 1 Esp. C. 98. As where 
a witness has a power of attorney from 
the plaintiff to receive the sum recovered, 
and pay himself the amount of a debt due 
to him. Powel v. Gordon , 2 Esp. C. 735. 


Or has made an agreement with the plain- 
tiff, that he shall have a lease of the lands 
recovered. Gill). Ev. 122. Or is bound to 
pay a sum of money in case the plaintiff 
fails. Forrester v. Pigou, 1 M. & S. 9. 
Fotheringham v. Greenwoody 1 Str. 129. 

Where a witness who, if the bishop 
failed to present to a benefice on a lapse, 
would as tenant by the curtesy, be entitled 
to present, it was held that he was not a 
competent witness for the defendant in a 
quare irnpedit Gully v. Bishop of Exeter r 
5 Bing. 171, and 2 M. & P. 266. , 

(c) Doug. 134; 1 T. R. 163; 1 P. W. 
287. 

(d) Salk. 283; Lord Raym. 724. 

(e) Champion v. Atkinson, 3 Keb. 90 

(/) Company of Gold and Silver Wire * 

drawers v. Hammond , Ford's MSS. 
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had lands in the parish, but who was not actually rated to the 
poor, was competent in a case of settlement (g). 

Where the interest is of a doubtful nature, the objection goes 
to the credit, not the competency of the witness ( h ). The pos- 
sibility of an action being brought against the witness, in case 
his testimony shall not prevail, and the tendency of his testi- 
mony to render his liability less probable, will not exclude him. 
One who has given bond for an administrator’s due administra- 
tion of the intestate’s effects, is competent, in an action against 
the administrator, to prove a tender (i). So one who has fdled 
a corporate office is a competent witness for the defendant 
to prove a custom, which, if established, would be material to 
show that the witness had exercised a corporate office legally (j ). 


(< g ) JR. v. Prosser , 4 T. R. 17. R. v. 
Gisburn , 1.5 East, 57. R. v. Killer by, 
10 East, 203. II. v. Tcrrington , 15 East, 
471. 11. v. South Lynn , 5 T. R. GG4. 
JR. v. Kirdford, 2 East, 559. Deacon v. 
Cock , Taunt. Spring Assizes, 1789; cor. 
Bailor, J., cited Nolan’s P. L. vol. 1, p. 
378. But see the forcible observations 
made upon these cases by Sir D. Evans, in 
his edition of Pothier, vol. 2, p. 30G. Sec 
Rhodes v. Ainsworth , 2 Starkie’s C. 215. 
Whether the principle laid down in the 
case of the King v. Kirdford , and the 
previous decisions, was properly applied or 
not, is a question which the stat. 54 G. 3, 
c. 170, s.D, bus rendered immaterial; the 
cases themselves are still of importance, to 
show the reliance which the Court placed 
on the general principle. 

(h) The old cases (observes Lord Hard- 
wicke) on the competency of witnesses 
have gone upon very subtle grounds ; but 
of late years the Courts have endeavoured 
as far as possible, consistently with those 
authorities , to let the objection go to the 
credit rather than the competency of the 
witness. See JR. v. Bray, R. T. Hardw. 
360 ; 1 T. R. 300 ; 3 T. R. 32 ; Co. Litt. G ; 
1 Kcb. 836. Bent v. Baker , 3 T. R. 27. 
Smith v. Prayer, 7 T. R. 60; Gil. Ev. 
232. Abrahams v. Bunn , 4 Burr. 2251 ; 
and see Masters v. Drayton, 2 T. R. 490. 
Where the deposition of a witness in a 
suit for prmdial tithes described him as of 
the parish in which the tithes accrued, and 
were sought to be covered by a township 


modus, held that it was admissible, for the 
deponent might he an inhabitant merely, 
and not an owner, or the owner of lands 
not covered by the modus. Jackson v. 
Benson, 2 Y. & J. 49. 

(i) Carter v. Pearce, 1 T. R. 163. So 
an unsatisfied creditor Is a competent wit- 
ness for the administrator under the plea 
of plena adminisiravit . Per Parke, J., 
notwithstanding the dictum of Lord Ellen- 
borough, in Craig v. Cundell, 1 Camp. 
381, to the contrary; and see Pauli v. 
Brown, G Esp. C. 34. If the intestate 
were living, such evidence would be admis- 
sible, and it is difficult to see how Ids death 
can make any difference as to the compe- 
tency of the witness. 

(j) R. v. Bray, C. T. II. 358. See also 
JR. v. Boston, 4 East, 574, where it was 
held that a witness was competent on a 
trial for perjury, although a civil action 
was pending between himself and the de- 
fendant, involving the same question, and 
to be tried at the same assizes. The deci- 
sions in the case of R . v. Whiting, 1 Salk. 
283, and R . v. Nunez , 2 Str. 1043, were 
overruled, C. T. II. 572; and again, in the 
above case of R. v. Boston . So a witness 
is competent to prove a codicil made sub- 
sequently to a second will, and reciting a 
prior will, although he has acted under 
the first, and may be liable as executor de 
son tort in case it should he set aside. 
Baillic v. Wilson, cited 4 Burr. 2254. See 
also Qoodtitle v. Wilson, 1 Doug. 140 . 
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A considerable change has been made as to the competency of 
witnesses objected to on the score of interest by the late statute 
3 & 4 Will. 4, c. 42; and as doubts have been entertained upon 
the construction and operation of this statute, which does not 
absolutely extinguish the objections to which it applies, but only 
removes them conditionally on a proper indorsement being made 
upon the record, it is proposed to consider the effect given to such 
objections independently of the statute, and afterwards to cite the 
statute itself and the decisions upon it, with a few remarks. 

The predicaments in which a witness may be incompetent in 
respect of the result admit of three varieties ( h ) : 

1st. Where actual gain or loss would result simply and imme- 
diately from the verdict and judgment. 

2dly. Where the witness is so situated that a legal right or 
liability, or discharge from liability, would immediately result 
from the verdict and judgment. 

3dly. Where the witness would be liable over to the party 
calling him in respect of some breach of contract or duty on the 
part of the witness involved in the issue. 

1st. Where actual gain or loss would result simply and imme- 
diately from the verdict and judgment: 


(/<) It seems to be convenient to retain 
the threefold division adopted in the last 
edition of this work, particularly with a 
view to the consideration of the effect 
of the late stat. 3 & 4 Will. 4, c. 42. 
Tindal, C. J. in Doe v. Tyler , 6 Birigh. 
31)4, divides the benefits by which a wit- 
ness may be disqualified into two classes; 
first, where the witness has a direct and 
immediate benefit from the event of the 
suit itself ; and secondly, where he may 
* avail himself of the benefit of the verdict in 
support of his own claims in a future action. 
The first of the three classes above mentioned 
corresponds with the first of the two noticed 
by C. J. Tindal ; this class is distinguished 
from the rest by a definite limit, very useful 
to be observed with reference to the late 
statute, which does not, as will be seen, 
affect direct interests resulting immediately 
from the executed judgment, independ- 
ently of any collateral use of the record. 
The second of the classes referred to by 
C. J. Tindal contains (independently of 
those cases where the witness is interested 
in the record, as evidence to prove a cus- 
tom or other matter of fact) two sub- 


classes: 1st, Where the benefit of which 
the witness may avail himself in a future 
action will be the immediate result of the 
first trial, as where the witness would ac- 
quire an immediate title to contribution ; 
or 2dly, where the witness would neither 
acquire a right nor repel a right of action 
by the result, but has an interest in repel- 
ling a claim to consequential damages, 
depending on the result of the action. It 
may be advisable to retain this distinction, 
which exists in principle, and serves to il- 
lustrate the operation of the late statute. 
It is observable that in cases which fall 
within the second as well as the third of 
those classes, the witness is but indirectly 
interested; the distinction between them 
is that in the second a right or obligation 
immediately results ; the benefit may con- 
sist either in the acquisition of a right or 
the discharging an antecedent obligation : 
in the third the obligation or liability is 
antecedent to the action, and the benefit 
docs not in any instance .consist in the ac- 
quisition of a right, but only in protection 
from consequential damage. 


Interest in 
the result. 


In the im- 
mediate 
and legal 
result. 



In the im- 
mediate 
and legal 
result. 
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As where the proposed witness is a party, though but a nomi- 
nal party, to the suit (/) ; or is a party in beneficial interest (m) ; 
or is quasi a party, from having entered into a rule of court or 
contract that another cause to which he is a party shall abide 
the same result with that in which he proposes to give evidence ( n ); 
or where the immediate effect of the verdict will be to increase or 
diminish a fund in which he has a joint interest; as where 
the bankrupt, or a creditor on a bankrupt’s estate, seeks to in- 
crease the fund(o); or a residuary legatee to increase the estat e(p); 
or a co-partner to increase the joint funds; or one jointly inte- 
rested in the subject of the suit is called as a witness for that 
party (q); or where the effect would be to deprive the witness of 


(Z) As in the case of guardian of a minor, 
or governor of the poor, who is in the first 
instance liable to costs. Jt. v. St. Mary 
Magdalen , 3 East, 7. Trustees empowered 
as a public body to sue and be sued in the 
name of their treasurer, but to be deemed 
the plaintiffs, arc not, it seems, competent 
witnesses for the plaintiff in an action so 
brought. Whitmore v. Wilks , 1 M. & M. 
214, and 3 C. & P. 364. 

(m) It will be presumed that the action 
is brought by the direction of the party 
beneficially interested. In an action on a 
policy of insurance, brought in the names 
of the brokers, it appeared that A., one of 
the parties for whose benefit the policy was 
effected, had before the action released to 
the plaintiffs all actions which he might 
have under the policy, and also that since 
the action two persons, to whom the whole 
interest on the policy had been assigned, 
had, under an order of the Court of C. P., 
indemnified the plaintiff against all costs, 
and A . was tendered and examined as a 
witness for the plaintiffs on the trial ; held, 
on error, that as the action had been brought 
in the names of the brokers for A.’s bene- 
fit, it must, until the contrary shown, be 
presumed that it was brought by him and 
by his authority, and if so, he became and 
remained still liable to the attorney em- 
ployed to bring it, nothing having been 
done to deprive the attorney of his rights 
to recover costs from him ; he was there- 
fore improperly admitted to give evidence, 
and a venire de novo was awarded. Bell 
v. Smith, b B. & C. 188. 

(n) Forrester v. Pigou , 1 M. & S. 0. 


(o) See tit. Bankrupt, Competency. 
In an action for taking usurious interest 
6n a loan to a bankrupt., it was held that he 
was not a competent witness for the plain- 
tiff, not having obtained liis certificate; 
although the defendant had proved the loan 
under the commission, and although the 
bankrupt offered to release his claims under 
the bankruptcy. Masters v. Drayton , 2 
T. It. 496. See tit. Witness, Creditor „ 
Where the plaintiff sued two on a joint- 
contract, and one pleaded his bankruptcy 
and certificate, it was held, that by suing 
both, the plaintiff had elected not to prove 
the debt under the separate commission, 
and that a verdict in that action could not 
affect the interest of the bankrupt’s credi- 
tors, one of whom was therefore a compe- 
tent witness to prove the joint contract. 
Blannin v. Taylor , 1 Gow, 199. 

( p ) See tit. Legatee. 

(q) A co-partner or party jointly inte- 
rested in the subject of the suit has usually 
a direct interest in the particular subject, 
as contradistinguished from a mere liability 
to contribution. This seems to be generally 
true where be is jointly interested with the 
plaintiff in the subject of the suit; for he 
would be jointly entitled to the fruit of 
the proceeding when reduced into posses- 
sion, whether it were money or goods. 
And so it seems he has where jointly inte- 
rested with the defendant in any specific 
property sought to be recovered. In an 
action on a contract, a general partner, 
liable as such, would also have such a 
direct interest ; for the effect of a judg- 
ment and execution for the plaintiff would 
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the enjoyment of an interest in possession^) ; or place him in the 
immediate possession of a right ( s ) ; or increase the value of his 
property by getting rid of an incumbrance (£) ; or, in short, where- 
ever the direct effect of the executed judgment, as contradistin- 
guished from its efficacy in establishing or evidencing any other 
right or claim, or for any other collateral purpose, would be to pro- 
duce some benefit, or work some prejudice to the proposed 
witness. 

2dly. Where the witness is so situated that a legal right or lia- 
bility, or discharge from liability ( u ), would immediately result (, x ) : 


be to diminish the partnership funds. In 
the case of a joint interest with the defend- 
ant merely in the particular contract sued 
upon, the joint contractor would be inte- 
rested by reason of liability to contribute 
to the damages and costs. In this case, 
the late statute would, as it seems, restore 
competency. One interested in enlarging 
the funds of a building society, in which 
he was originally a shareholder, and after- 
wards secretary, is not a competent wit- 
ness to enlarge the funds of the society. 
Rigby v. Walthew, 5 Dowl. I\ C. 527. 
Where by agreement sums recovered arc 
to go to the common funds of a society, no 
member is a competent witness for any 
other, although the action be brought on 
the party’s own behalf, and he alone is 
liable to the attorney for costs. PlancM 
v. Braham , 8 Carr. & P. 68. 

(r) A tenant in possession is incompe- 
tent to support his landlord’s title. Doe 
d. Foster v. Williams , Cowp. 621 ; Doe v. 
Wilde, 5 Taunt. 188; Doc v. Bingham , 
4 B. & Aid. 672 ; 6 Bing. 804. But in an 
action by landlord and tenant, the lessor 
paramount may prove whether the pre- 
mises were first demised to the landlord or 
another. Bell v. Harwood , 8 T. R. 308. 
For his possession is not affected by the 
result. Where the issue in trespass to 
land was whether the plaintiff, or a party 
under whom the defendant claimed, was 
entitled, it was held that such party was a 
competent witness for the defendant, for 
the verdict would not change the posses- 
sion. Rees v. Walters, 2 M. Sc W. 527. 

(s) On an indictment on the stat. 21 


J. 1, c. 15, or 8 H. 6, c. 9, which autho- 
rizes justices to give possession of lands 
entered by force, or held by force, to the 
tenant; a tenant whose land lias been for- 
cibly entered is not a competent witness. 
R. v. Williams, 9 B. & C. 549. Eject- 
ment by tenant in tail to try the validity 
of a common recovery, the remainder-man 
after the tenant in tail is incompetent to 
give evidence for him ; the effect of the ex- 
ecuted judgment on a verdict for the te- 
nant in tail would be to put him in posses- 
sion as of his former right, and to give the 
witness a vested interest in the remainder. 
Doe v. Tyler , 6 Bing. 890. See also Gully 
v. The Bishop of Exeter, 5 Bing. 171. 

(t) See Rhodes v. A insworth , 2 Starkie’s 
C. 215; 1 B.& Aid. 87 ; where it was held 
that the witness, being the oWncr of land, 
was incompetent to disprove the liability to 
pay in respect of that land to the repairs 
of a chapel, although the land was in the 
possession of a lessee, who was bound to pay 
his rent without deduction, and although 
he neither resided nor was rated in the 
district, for he had an immediate interest 
in removing a permanent charge. See 
below as to the cases decided under the 
st. 54 G. 3, c. 170. 

(u) Bland v. A nsley , 2 N. R. 331 ; 
where it was held, that in an action against 
the sheriff for seizing the goods of A. under 
an execution against B., the latter was 
not a competent witness to show that the 
goods were not A.’ s under an assignment 
from him ; for the effect of his testimony 
would be to pay his own debt with the 
plaintiff’s gdods. Note, that the witness 

* had 


Right to 
share, or 
liability to 
contribute. 


(a?) As to this class, see the late st. 3 & 4 W. 4, c. 42, s. 26. 
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As where the witness has indemnified a party against the result 
generally (y ) 9 or being called for the defendant in ejectment, 
would be liable to an action for nhiesne profits (s), hi case the 
plaintiff succeeded ; or be bail for the defendant (a) ; or has de- 
posited in the hands of the sheriff a sum of money in lieu of 
bail ( b ) ; or be surety in a replevin bond ( c ) ; or has entered into 
any contract, by which a benefit is to accrue if the result be in 
favour of his party ( d ) ; or a loss if he fail. So where the witness 
is a co-partner with the defendant in the subject-matter of the 
suit, and would be liable to contribution in case the defendant failed 


in his defence (c). And as a co 

had sold the plaintiff a house in which the 
goods wen?, and whether the goods were 
sold hr not was in dispute. In replevin by 
an under-tenant against a landlord, who, 
towards discharging the rent due from his 
tenant, distrained as ba iliff of his tenant for 
tlic amount of rent due from the under- 
tenant to the tenant ; it was held,, that the 
tenant was not a competent witness to 
prove. tlie amount oiUlie rent due from the 
under-tenant. Upton v. Curtis , 1 Bing. 
210 . 

(yY See note (»), p. 113. 

(#) Thowitncss, a tenant in possession 
of the land, who had been served with a 
copy of thq, declaration, is incompetent to 
be a' witness for the defendant in ejectment;- 
Doe v, Preece, 1 Tyr. 410; Doc v. Wil- 
liams, Cowp. G21; Bourne v. Turner , 

1 Stf. 032. 

(«) 1 T. R. 164, Bayley v. Hole, 3 Carr. 
& P. £00. Piesly v. Von Bsch, 2 Esp. 
C. 605. Pearcy v. Fleming, 5 Carr. & 
P. C. 503. 

(5) Ldcon v. Higgin, 3 Starkie’s C. 182. 
The same objection applies to tlie wife of 
the bail. Cornish v. Pugh, 8 1). &c lly. 05. 
Mood. & M. C. 289. 

(c) Baily v. Baily , 1 Bing. 02. 

(rf) As if a plaintiff agree that if he 
recover the lands, the witness shall have a 
lease ; Gilb. Ev. 108. So where the wit- 
ness, in case the plaintiff failed, was to pay 
a sum of money, hut if he succeeded was 
to retain it. Fotheringham v? Gi'eenwood , 

1 Stra. 120. * 

(e) See the cases which fall within this 
class, below, tit. Joint Interest. One 


-portlier, by reason of his liability 

who admits himself to be a contractor is 
not a competent witness for the defendant; 
for although it might he against his inte- 
rest to admit such liability in respect of 
contribution, yet he has a more immediate 
interest to defeat the action or reduce the 
damages. Hall v. Ilex, 0 Bing. 181, and 
3 M. & P. 273; and see Simons v. Smith , 
1 By. & M. 29; Cheyne v. Koop , 4 Esp. 
C. 112. 

In un action for goods sold, the defence 
was, that they were sold to the defendant 
and another, his partner, in part payment 
of a debt due from the plaintiff to tlie part- 
nership ; held, that such partner was an 
incompetent witness, as being liable to 
contribution in respect of plaintiff’s de- 
mand. Beaks v. Yeathcrd, 2 Bing. 133. 

So where a co-defendant in assumpsit 
has let judgment go by default. Brown 
v. Fox, cited by Dallas, J., 8 Taunt. 141 ; 
and see the observations in Mailt v. 
Mainwaring, 8 Taunt. 139; infra, Vol. 
II. tit. Paiitieb. 

Where two partners being sued on a 
bill as indorsees, one pleaded his discharge 
by bankruptcy and certificate, and a non- 
pros. was entered as to him ; it was held, 
that as since the 49 Geo. 3, c. 121, s. 8, 
the solvent partner, after payment of the 
partnership debt, might prove against his 
insolvent partner’s estate, and that the 
certificate, therefore, would be a bar to 
any action for contribution, tlie bankrupt 
having mleascd his surplus effects, was an 
admissible witness for him. Affialo v. 
Fourdrinier , 0 Bing. 300. And see 
Moody v. King & Pbrter, 2 B. & C. 558. 
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to contribution, would not be a competent witness for the de- Right to 
fend&nt, to whom, on a verdict against him, he would be liable fiSty^o 
to contribute, he is, on the other hand, a competent witness for contribute, 
the plaintiff in an action against the co-partner. 

A co-partner in a company, whether proved to be such by 
examination on the voire dire ( d ) or by independent evidence (e), 
is a competent witness in an action? of assumpsit to prove the 
liability of the defendant as a co-partner; for being a co-partner 
he is liable fqr his contributory share of the damages and costs ; 
and if the defendant were not in fact a partner, he would be 
entitled to recover from the firm the sum recovered from him, as 
money paid to their use (/). Yet if the witness, being a co-partner, 


(d) BlacJictt V. Weir , 5 B. & C. 385; 
Yorhc v. Rlott , 5 M. & S. 71; Hall v. 
Curzon , 9 B. & C. (MO ; Fawcett v. W pat- 
hall, 2 C. & V. 305. Where creditors of 
a bankrupt agreed to contribute to the 
expense of watching a commission of bank- 
rupt, in order to prevent fraudulent proofs, 
rateably in proportion to tlieir respective 
claims ; it was held that one of the con- 
tributors, who had paid his own proportion 
to the solicitor retained, was a competent 
witness for the latter, in a suit to recover 
his quota of the expense from another 
creditor. Taylor v. Coken , 12 Moore, 
219. 

(e) Hall v. Curzon , 9 B. & C. G4G. 
Lord Tenterden, C. J., in giving judgment, 
assimilated the case to that of a co- 
trespasser. 

(f) Per Ilolroyd, J., in Blackett v. 
Weir, f> B. & C. 386. A creditor of the 
firm of A. §• Co. sues B., supposing 
him to he one of the firm. Having proved 
the debt as against A . §■ Co., he adduces 
evidence to show that B. is a member of 
the firm, and has a verdict, judgment, and 
execution against B. It is assumed in the 
foregoing decision, that B., not being in fact 
a member of the firm of A. Co., can recover 
over against the firm, and if so, one of the 
firm would, of course, gain nothing in ob- 
taining a verdict against B., for he would 
ultimately be liable to his share of the debt 
and costs in the action against B., and 
could not by his testimony reduce his con- 
tributory share by enlarging the number 
of contributors. It may perhaps be open 
to doubt whether B , a stranger to A. $ Co., 


could recover against them the amount 
recovered from him, including costs as 
well as damages. The costs may in fact 
be attributable to the mistake of the cre- 
ditor in suing the wrong party, and there 
seems to he some difficulty in holding that 
A. &f Co., who might, if sued, have paid 
the amount, should he liable to the costs 
of an action against a stranger. It is true 
that in the principal case, the witness 
being one of the firm of A. Co., swears 
that B., the defendant, is a^neifiber ; but 
this ought not to affect his partners, uuless 
privy to the fraud. Assuming the action 
to be maintainable, it may be questionable 
whether the same . principle would not 
extend to cases where the witness having 
bought goods in his own name, is called 
to prove that the defendant is either 
solely or jointly liable. Sec Macbrain 
v. Fortune, 3 Camp. 317^. Ripley v. 
Thompson, 12 Moore, 55, for thcvC also it 
might be urged that the party wrongfully 
charged would have his remedy over 
against the witness. Another Question is 
as to the effect of the late stat. 3 & 4 W. 4, 
c. 42. See below, tit. .Joint Interest. 
The interest of a witness who admits his, 
own liability to a portion, e. g. one half, 
hut who insists that the defendant is liable 
jointly with him, depends, so far as the 
amount is concerned, on the difference be- 
tween the amount of the costs and the 
debt claimed ; in respect of costs, admit- 
ting as he does his own liability, lie is in- 
terested in defeating the plaintiff; he is 
interested, on the other hand,, in causing 
the defendant to contribute to the debt ; 
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Bight to has let judgment go by default, he would not be a competent wit- 
Uabmtyto ness for the plaintiff ; for, being himself liable, he is interested in 
contribute, rendering the co-defendants liable to contribution, of which liability 
the record would be evidence^#). Here, however, the record 
would be evidence for him to prove a fact , that is, the joint 
liability of the defendants (A). 

In cases falling within this description, it is not sufficient that 
the party objecting to tjjfe testimony should suggest that the witness 
is interested by reason of his privity with the party ; the fact, if 
not admitted by the party who calls the witness, must be proved 
either by the examination of the witness on the voire dire , or by 
independent evidence (i). 

It seems that in general, where a witness is prima facie liable to 
the plaintiff in respect of the cause of action for which he sues, he 
is not a camjjetent Vitness for the plaintiff to prove the defendant’s 
liability/ Rirlfris evidence tends to produce payment or satisfac- 
tion to theipl&ibbiff at aho$ier’s expense ; and the proceeding and 
recovering another would afford strong if not conclusive 
evidence against th& plaintiff in an action against the witness. 

Thus it has been held that where the witness is prima facie liable 
to the vendor of goods which he has purchased in his own name, he 
is not a competent witness for the vendor against a third person to 
prove that the defendant is either solely (A) or jointly (Z) liable for 


and if the debt were less than the costs, he 
would still be interested in favour of the 
defendant. 

{g) Brown v. Brown , 4 Taunt. 7« r >2. 
See the case of Taylor v. Cohen , 12 Moore, 
219; where Best, C. J., distinguished the 
case of Brown v. Brown from that of 
Hudson v. Robinson , on the ground that 
in the latter case the witness could in no 
event be interested in the result of the 
suit. And it may be observed, that in tlie 
former case the witness admits his own 
liability, and consequently admits an in- 
terest to make another contribute: the 
defendant is either jointly liable with him 
or he is not; if he be jointly liable, then 
the witness has an interest in defeating the 
action to get rid of his share of the costs ; 
but if the defendant be not jointly liable, 
the witness has an interest in causing the 
defendant to contribute to the debt. 

(k) Abbott, C. J., in the case of Blackett 
v. Weir, 5 B. & C. 287, observes thdt thi& 
is founded on the rule that no party to the 
record can be examined. 


(i) Birt v. Hood, 2 Esp. C. 20; where, 
in an action for goods sold and delivered, 
a witness being called to prove that the 
trude in respect of which the goods were 
supplied was carried on not by the de- 
fendant but by the witness, the plaintiff 
admitted that the witness carried on the 
business, but insisted that the defendant 
was partner with him: but Eyre, C.J., 
overruled the objection, saying, that as the 
plaintiff had chosen to proceed against the 
defendant solely, he should not he allowed, 
by merely suggesting the existence of a 
partnership between the defendant and the 
witness, to deprive the former of the 
benefit of his testimony. 

(k) Macbrain v. Fortune , 3 Camp. 317, 
Yol. II. tit. Vendor & Vendee, 895. 

(0 W T here O., a party to whom goods 
were originally sold in his own name, 
having become insolvent, the action wag 
brought against the defendants, who were 
in partnership with 6r., it was held that 
fie was an incompetent witness on the part 
of the plaintiff, to show the liability of 
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the goods ; for in such case the witness has a direct interest in 
causing another either to pay or contribute to the payment of the 
debt (ira). So where a witness called by the defendant has under- 
taken to indemnify him against the whole or part of the damages 
or costs (ft). It is immaterial whether the obligation to indemnify 
be express or be implied from the circumstances ( o ). Thus a prin- 
cipal is not a competent witness for his surety ( p ). 


the defendants, without a release, for *116 
had a direct interest to render others liable 
as well as himself. lUpley v. Thompson , 
12 Moore, 55. 

(///) So in an action for use and occupation, 
where a witness was called who stated 
that he had not been released from his 
tenancy, being asked whether lie had not 
given up the premises to the defendant, it 
was objected that he wua interested in fixing 
the defendant, and it was held that he was 
incompetent, for if the plaintiff succeeded 
in getting the amount he claimed from the 
defendant, that would put an end to the 
plaintiff’s claim for rent for the time for 
which he sought to recover it in that 
action. Hodson v. Marshall , 7 C. & P, 
16, cor. Lord Denman, C. J. Note that 
this was subsequent to the stat. 3 & 4 
W. 4, c. 42. 

(n) Where several parishioners at a 
vestry signed a resolution, approving of 
law proceedings against surveyors of the 
highways, and guaranteeing to the plaintiff 
the legal expenses, held that it was a per- 
sonal liability, and rendered them incom- 
petent. Hendebowrak v. Langley , 3 C. & P. 
571. One who has jointly with the de- 
fendant and by his authority done the act 
for which or its consequences damages are 
claimed, is not an incompetent witness for 
the defendant, in the absence of an agree- 
ment to indemnify. Where, in trespass 
for taking marl, &c. the defendants justi- 
fied as under a license from the plaintiff to 
jB., one of the defendants, and J. F. ; in 
support of which an agreement was proved 
between the plaintiff and the first defend- 
ant, and one J. F., for a surrender to them 
of “ all those brickworks at 8” then in the 
possession of the said plaintiff'; upon which 
the question arose, whether the locus in quo 
were parcel of such brick-works ; it was 
held that, in the absence of any engage- 
YOL. I. 


ment on the part of J. F. to indemnify 21., 
he was a competent witness, and that lie 
might be called to explain the agreement 
by parol evidence, it being ambiguous as 
to the identity of the brick grounds. 
Paddock v. Fradley , 1 J. & C. 90. 

( o ) Where, in an action by the indorsee 
against the drawer of a bill, it was at- 
tempted to be proved by the acceptor that 
the bill was accepted in discharge in part 
of a, bill due from him to the drawer, and 
was indorsed by the latter that, he wight 
get it discounted ; and that he delivered 
it to the plaintiff, and told him that if he 
would get cash for it lie might retain out 
of it the sum which file acceptor owed him, 
J)ut that he never did get cash for it ; it was 
held that the acceptor was an incompetent 
witness, because although not interested in 
the amount of the bill, yet, as to the costs, 
he would be bound to indemnify the de- 
fendant if the plaintiff obtained a verdict. 
Edmonds v. LoWc, 8 B, & C. 407. See 
below, tit,. Interest.— Costs; and Vol. 
II. tit. Bills op Exchange. 

(p) Secus where the principal is dis- 
charged by his bankruptcy and certificate. 
A. and 2b having been in partnership, 
dissolved it on tlie 14th of July; the dis- 
solution was advertised on the 17th ; on 
the 16tfi a bill was drawn in the names of 

A. and 2b, which was accepted and paid 
by C. without consideration; C. after- 
wards sued A . and 2?. for money lent; A. 
pleaded his bankruptcy and certificate ; 

B. non assumpsit; a nol. pros . was en- 
tered as to A. : held that he was a com- 
petent witness tor B. to prove that C. ac- 
cepted the bill for his (A .’s) accommodation, 
and not for that of 2b, for that B, was only 
a surety, and might have proved under A.'& 
commission. Moody v. King , 2 B. & 0. 
559 ; supra , 107. See Towncnd v. Down- 
ing, 14 East, 565. 

I 


Right to 
share, or 
liability to 
contribute. 
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3dy. Where the issue involves any breach of duty, or default, 
in respect of which the witness would be liable over to the party 
calling him. 

Such a witness, for which ever party called, is interested in pro- 
tecting himself against the consequences of failure, by procuring 
a verdict to pass for the party who calls him. Although guilty of 
misconduct, the record would conclusively show that the party 
calling him had received no prejudice, so far as that cause was 
concerned (q). If called for the defendant, he would also be in- 
terested in obtaining a verdict for him, and to exclude a record 
which would be evidence against himself as to the amount of con- 
sequential damage in an action afterwards brought against him by 
his party ( r ). 

This principle comprehends all cases of warranty express or 
implied. If, on a title turning out to be defective, the witness be 
bound to indemnify the purchaser against consequences, he is not 
competent to prove the title in an action against the purchaser 
under a similar warranty where the issue is upon the title; for 
the agreement to indemnify against a defect in title, is, so far as 
the result is concerned, an agreement to indemnify in the particular 
cause. The witness, although liable for breach of warranty inde- 
pendently of the record, w ould, if the plaintiff succeeded, be liable 
to the defendant to the extent of the damages recovered, of which 
the verdict and judgment would be evidence ( s ). 


(</) It is to be borne in mind that in all 
eases within this class, where an agent or 
other party is liable over in respect of some 
breach of duty, the action is founded on 
the breach of duty, the failure in the 
former action is material only as showing 
consequential damage. Where, therefore, 
an action is brought by a former plaintiff 
against one as liable over to him, although 
he need not prove failure in a former 
action, it might be material to the de- 
fendant to prove that the plaintiff actually 
succeeded. 

(r) If called for the plaintiff, although 
a verdict for the defendant would not show 
to what extent the plaintiff had been 
damnified by a failure attributable to the 
witness's breach of duty, the record might, 
perhaps, still be evidence to show that the 
plaintiff’s claim against the defendant was 
barred. 

(<) Where C. had enfeoffed the defend- 
ant with a covenant that he was seised in 


fee, nnd the defendant covenanted with the 
plaintiff for quiet enjoyment, it was held, 
that in an action on the latter covenant, 
C. was not competent to negative a prior 
feoffment to another person, for the effect 
would be to save him from an action for 
breach of his own covenant. Serle v. Serle, 
011 a trial at a bar, 2 Roll. Ab. 685. But 
it is otherw ise where a vendor has sold the 
inheritance without any covenant for good 
title or warrauty. Busby v. Greenslade, # 
1 Str. 445. In general the law implies no 
warranty in the case of a real estate. 
Infra , Vol. II. tit. Warranty. It is 
otherwise in the case of a sale of personal 
property, in which case any affirmation at 
the time of sale amounts to a warranty. 
Infra , Vol. II. tit. Warranty. And i$ 
seems that in general a witness who would 
be answerable to a vendee, in case the 
title turned out to be defective, is not a 
competent witness to prove the title. Sea 
tit. Vendor and Vendee, Vol. JI- 
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Numerous authorities (previous to the late statute,) show that Liability 
in an action against a principal, founded on the negligence of his over ‘ 
agent, the latter is not a competent witness for the defendant (t). In 


and tit. Deceit, 267; and Robinson v. 
Anderton , Peake’s C. 94. In the two 
following cases it was held that a witness 
was competent to prove title in himself to 
the property in dispute, although he had 
sold it to the defendant. Trover for a ho|jje, 
the defendant proposed to prove that the 
horse was delivered to E. F . by the plaintiff, 
to secure a debt which he owed to E, F., 
with authority to sell the horse to pay the 
debt, and that under this authority E, F. 
sold the horse to the defendant. E. F. 
was called to prove this case, and having 
been admitted as a witness for the defend- 
ant, notwithstanding an objection taken on 
the ground that he was incompetent, to 
prove his title to sell, the plaintiff obtained 
a verdict. The objection having been re- 
newed on a motion for a new trial, the* 
Court ofC. P. held that the witness was 
competent, because the record would not 
be admissible in any other action either for 
or against E. F. Nix v. Cutting , 4 Taunt. 
18. But although the record would not, 
in the event of a verdict against the de- 
fendant, be evidence to show the fact of 
title, yet in an action by the defendant 
against E. F. for selling the goods without, 
authority of the owner, it would, it seems, 
be evidence to prove the measure of damage 
sustained by the defendant in the former 
action. 

In the case of harhnl ast.icr v. Clarke , 
1 B. & Ad. 899, the action was for goods 
sold. The plaintiff proved that one Fair- 
cloth and the defendant’s son came to the 
London Docks, and said that the defendant 
wished to purchase a cask of champagne ; 
the price agreed on was 10 1,, the wine 
was afterwards delivered to the defendant. 
A month afterwards the plaintiffs called 
on the defendant for payment, when he 
alleged that he had previously paid Fair- 
cloth the money. The proposed defence 
was, that Faircloth, who was a wine-mer- 
chant,, had purchased the wine of the 
plaintiffs, and sold it on his own ac- 
count’ to the defendant, and had been 
paid by the latter ; and Faircloth wa 9 ten- 
dered as a witness to prove these facts. 


Lord Ten tv rd on was of opinion, that as 
Faircloth, in order to induce the defendant 
to pay him, must iiave falsely represented 
himself to that party us the owner of the 
wine, he was guilty of fraud, and would 
be answerable to the defendant, not only 
for the price of the wine, but for the costs 
accrued in the action. A verdict having 
,been found for the plaintiffs, the Court of 
King’s Bench held that the circumstances 
did not, warrant the assumption that Fair- 
cloth had been guilty of fraud or misre- 
presentation, and that he was therefore a 
competent witness. The Court, in the 
above ease, considered it to be essential 
for the purpose of excluding the testimony 
of the witness, to prove fraud. 

In the case of Raft/ win v. Dixon, 2 Mo. 
& Mai. C. 59, the defendant, in au action 
on a warranty of a horse, called the party 
from whom he had bought him under a 
similar warranty ; and on the objection to 
his competency, but no authority being 
cited, Lord Renter den, C. J., said that it. 
would he safer to admit the witness, giving 
the plaintiff leave t.o enter a verdict in case 
the Court should think that he was incom- 
petent,. But in the later case of Biss 
v. Mountain , 1 Mood. & R. 59, it, was 
held (by Alderson, B.) in conformity with 
Briggs v. Cuick , 5 Esp. C. 99, that the 
w itness in such a case was incompetent. 

(t) In the case of Green v. The New 
River Company , 4 T. 11. 589, it. was held 
that the turncock in the employment, of the 
defendants was incompetent to negative a 
a charge of negligence on which the action 
was founded. The Court in giving judg- 
ment decided on the ground that the ver- 
dict would, in a subsequent action by the 
defendants against the. witness, he evidence 
to prove the amount of the damages. 
Where a pilot was on board who had the 
control of the ship, it, was held that he was 
not a witness for the owners, in an action 
on the case against them for an injury by 
running foul of another vessel, without a 
release. Hawkins v. Fintoyson , 3 C. & P. 
305. In an action on the case for negli- 
gence, in running against the plaintiff’* 
1 2 
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Liability, such a case, the witness is usually liable not only for the damages, 
but also for the costs of the action (?/). 

So also it has frequently been held that where negligence is 
imputed to the plaintiff’s agent, such as if proved would preclude 
the plaintiff from recovering, such agent is an incompetent witness 
for the plaintiff. 

In Morish v. Foote (x), which was an action for negligently 
driving a mail-coach against the pontiff’s waggon, his waggoner 
was held to be incompetent without a release, although he swore 


cart with a dray, the servant wlio drove 
the cart was held to be incompetent. Mil- 
ler v. Falconer , 1 Camp. 251. In an 
action against a sheriff for a false return, 
his officer, being liable to his principal for 
the consequences of his misconduct, is not 
a competent witness to show the correct- 
ness of the return. Pmoell v. Hard, 2 Lord 
Ray. 1411 ; 1 Str. 650. Even although the 
officer has received an indemnity from the 
execution creditor, or had not employed 
the attorney for the defence, for his liability 
to the sheriff 1 is certain, and he may not 
get paid on his indemnity. Per Lord Ten- 
terden, in Whitchouse v. A tkivmn , 3 Carr. 
& P. 344. The same learned Judge is re- 
ported to have held that the rule did not 
extend to a witness not immediately liable 
to the sheriff, but liable to his officer, and 
that the interest was too remote. Clarke 
v. Lucas , Ry. & M. 32. The case, how- 
ever, seems to fall directly within the 
excluding principle. It seems that in such 
a case the witness, if otherwise incompe- 
tent, would not be made competent by the 
late statute. The sheriff would he able to 
produce the record against his officer, for 
being indorsed with the witness’s name, it 
would still be evidence against the officer ; 
and in an action by the officer against the 
witness, the former, it seems, would be able 
to recover the damages occasioned by the 
defendant’s misconduct, without resorting 
to, the first record. See Gevers v. Main- 
waring , Holt’s C. 139; Whitehome v. 
Atkinson, 3 C. & P. 344; Field v. 
Mitchell, 6 Esp. C. 73. Clarfa v. Lucas, 

1 Ry. & M. C. 32. Kerrison v. Coats- 
worth, 1 Carr. & P. C. 045, and the cases 
cited below. 

(u) See Neale v. Wylie, 3 B. & C. 533. 


Lewis v. Peake, 7 Taunt. 153. Note, that 
in the latter case the purchaser of a horse 
on a warranty, resold him on a similar 
warranty, and having offered the defence 
to his warrantor, who did not interfere, 
was held to be entitled to costs. The rule 
seems to be different where the plaintiff 
brings an unfounded action, and is defeated 
by reason of misconduct on the part of his 
agent. See 1 Bing. 088. 

(x) 2 Moore, 608. In the case of Cuth- 
hert v. GostUng, 3 Camp. 518, issue was 
taken on a replication of excess, to a plea 
of licence in trespass for breaking a wall 
of the plaintiff’s house. The trespasses 
complained of had been committed in re- 
pairing the defendant’s house. The defence 
was, that the plaintiff having given leave 
to do what was necessary for repairing, 
nothing more than was necessary had been 
done ; and to prove this, the evidence of 
the workmen employed was admitted on 
behalf of the defendant ; Lord Ellenbo- 
rough observing, that it by no means fol- 
lowed that the witnesses would be liable to 
the defendant if the plaintiff had a verdict; 
and that the case was very different from 
an action for negligence in driving against 
carriages or running down ships ; for there, * 
if the master be liable to the plaintiff, the 
servants are necessarily liable to the mas- 
ter, and they have a direct interest to de- 
feat the action. Here it is to be remarked 
that there was no evidence to show that 
the agents had done anything beyond the 
scope of the master’s direction, and conse- 
quently it did not appear that in the event 
of a recovery against him he would be en- 
titled to recover over from them. See also 
Green v. The New River Company . 
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that he left sufficient room for the defendant’s mail, and although Liability 
the jury found by their verdict that he wag not to blame. 0¥er * 

In the case of Rothero v. Elton (y), in an action on a policy of 
insurance on goods on board a ship, the question was, whether the 
ship was seaworthy; and it was held that the owner of the vessel 
was not a competent witness for the plaintiff' to prove the affirmative, 
because he was interested in the event of the cause ; for, if the 
plaintiff failed, he would have been entitled to recover against the 
witness, on an implied warranty that the ship was staunch. 

Again, in an action on a policy of insurance on goods, the captain 
of the vessel has not in the abstract any interest either in the 
immediate result of the cause or in the record ; and if the question 
merely be, what was the original destination of the ship, he would 
be a competent witness for the plaintiff*, to show that he acted 
under his direction. But if the question turned upon a deviation, 
he would have been incompetent to prove that he had not been 
guilty of a deviation ; for if the plaintiff* had failed, the witness 
would have been responsible to him for the consequences of such 
deviation, and he would then have laboured under an interest in 
the event of the suit (#). 

The decision in Morish v. Foote has been recognised in several 
later cases (a). 

In all cases within this general class, in order to incapacitate the 
witness, the interest under which he labours must be established by 
evidence; no presumption will be made that he has acted dishonestly 
or improperly for the purpose of founding an objection to his com- 
petency (&). But if the witness be shown to have acted under any 
duty to the defendant, and the question is, whether he performed that 
duty, or was guilty of a breach of duty, he is not competent. As 
where a witness is called for the defendant, the drawer of a bill, to 
prove that he having received the bill from the defendant, to get it 
discounted, had delivered it to the plaintiff for that purpose, the 
question being whether he had so delivered it, or in payment for 
goods bought by him of the plaintiff (e). So where in an action by 


(y) Peake's C. 84, cor. Lord Kenyon. 

(z) JJc Symonds v. De la Cour, 2 N. R. 
374; and see the cases above cited. 

(a) Wake v. Locke , 6 C. & P. by 
Lord Denman, C. J. Sharman v. Barnes, 
I Mood. & R. 69. 

(b) Larbalestier v. Clarke, 1 B. & Ad. 
899, supra, 

(c) Harman v. Losbrey , Holt’s C. 390. 
It is now well established that a person 
who has received money due from a de- 


fendant to a plaintiff is not a competent 
witness for the defendant to prove that he 
received the money as agent of the plain- 
tiff, or in his own right, if his conduct has 
been such that he would be liable, in the 
event of a verdict for the plaintiff, to pay 
the defendant not only the money received, 
but also the costs of the action, in case the 
plaintiff recovered. Per Littledale, J., in 
the case of Larbalestier v. Clarke, That 
learned Judge said also that he regretted 
1 3 
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11B witness: 

an indorsee against the drawer of a bill, a witness having been called 
by the defendant to prove that the bill had been accepted by him for 
a debt due from him to the defendant, and had been delivered to him 
by the defendant to get it discounted, and by the witness to the plain- 
tiff to get cash for it, and the question being whether the witness had 
so delivered the bill to the plaintiff, or had delivered it in discharge 
of his own debt to the plaintiff (rf), he w as held to be incompetent. 

In those cases it appeared, and iu cases falling within the same 
principle it is necessary, for the purpose of excluding the witness, 
that it should appear, by admission or otherwise, that the proposed 
witness had some contract or duty to perform, in respect of which, 
in case of misconduct or default, he would be liable over for 
damages or costs, if his party failed ; for then he has such an in- 
terest. in representing the fact one way rather than the other, as on 
the general principle excludes his testimony. 

A witness is, it seems, in general competent to defeat an action 
by proof of title or interest in himself, or of his situation or circum- 
stances, provided he be not subject to any contract or obligation 
which would make him liable over in case such title or interest 
were disproved (e). 

Where the party employed was the actual agent who transacted 
the business of the principal, he is, as w ill be seen, competent on 
the score of necessity (/) ; but although an agent who actually 


that such a rule had been established, be- 
cause in many eases it was extremely 
difficult. to ascertain whether a party so 
situated would be liable to costs. In 
order, however, to incapacitate a witness 
in such a ease, it is not necessary to prove 
what liis conduct lias in fact been, for tlipt 
is the question to be tried ; it is sufficient 
to establish the fact that lie had a duty to 
discharge, having received money for a 
particular purpose ; ami then, if the ques- 
tion be whether he so applied, or on the con- 
trary misapplied it, and in the latter ease 
would he liable to the defendant’s costs, he 
is incompetent. It is now well established, 
that a liability to costs simply, constitutes 
a preponderating interest sufficient to ex- 
clude testimony. Townend v. Downing , 
14 East, Wifi; and see Index, tit. Costs. 

(d) Edmonds v. Lowe , 8 13. & C. 409. 

(e) Nix v. Cutting , 4 Taunt. 18. Ward 
v. Wilkinson , 4 B. & Aid. 410. 

(/) Vide infra, tit. Agknt. A journey- 
man is competent to prove the delivery of 


goods. Adams v. Davis, 3 Esp. C. 48. So 
where a clerk or servant has received 
money, he is a competent witness for the 
party who paid it. Matthews v. ITay don, 
2 Esp. C. 509. And per Lord Kenyon 
(Ibid.), it is the constant course at. Nisi 
Prius, ex necessitate rci , to admit the evi- 
dence of clerks and porters who were alone 
privy to the receipt of money or the deli- 
very of goods. And see Theobald v. Treg- 
gott, 11 Mod. 261. So a bookkeeper is a 
good witness without a release. Spencer 
v. Gonlding , Peake’s C. 129. And where 
a carrier who was directed to deliver 
money to A., delivered it by mistake to 
D.j it was held, that in an action by the 
employer against B. to recover the money, 
he was competent without a release. Bar- 
ker v. Macrae , 3 Camp. 144; B. N. P. 
289. And see Ilderton v. Atkinson , 7 T. 
tt. 480; Evans v. Williams , 7 T. 11. 481, 
n.; Vol. II. 894. But a debtor to the 
plaintiff is not (it has been held) competent 
to prove that he paid the debt to the de- 
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executed the business of the principal is, it seems,. in all cases com- Liability 
petent to prove that he acted according to the directions of his over * 
principal (g), on the ground of necessity, and because the principal 
can never maintain an action against his agent for acting accord- 
ing to his own directions, whatever may be the result of the 
cause (70, yet if the cause depend upon the question whether the 
agent has been guilty of some tortious act, or some negligence in 
the course of executing the orders of the principal, and in respect 
of which he would be liable over to the principal if he failed in 
the action, the agent is not competent without a release (t), or an 
indorsement according to the statute. 

The objection ceases to operate where the party who would 
otherwise have been entitled to recover over against the witness, 
has by any act precluded himself from recovering (k). 

4thly. A witness is incompetent where the record would, if his interest in 
party succeeded, be evidence of some matter of fact to entitle him thc record * 
to a legal advantage, or repel a legal liability (/). It is observable 

fendant, the servant of the plaintiff, for his the manor for copyholders to take timber 

master. Theobald v. Treggott , 11 Mod. for repairs without assignment of the lord. 

261, cor. Holt, C. J. ; for he swears in his Lady dc Fleming v. Simpson, 2 M. & R. 

own discharge. 164. One who lias acted in violation of a 

(g) Sec note (f). *' custom is incompetent to disprove it. Car- 

(/*) Morish v. Foote. See the observa- penters ’ Company v. ltayward, I)ougl. 

tions of Mansfield, C. J. in He Symonds v. 674. On an action on a custom to have 

He la Cour , 2 N. R. 674. the second-best fish in every boat landed 

( i ) Infra , Interest — Agent. ?icc out of S. Cove, a party representing hi m- 

Hothero v. Elton, Peake’s C. 84. Miller self to be a fisherman frequenting the 

v. Falconer, 1 Camp. 2.51. coast, was before the late statute held to 

(It) In an action against a sheriff for a be incompetent. Lord Fa l mouth v. George, 

false return of nulla bona after he lias 5 Bing. 286. Where the defendant claimed 

taken goods in execution, which have been to be entitled as heir-at-law of bis father, 

forcibly taken out of liis possession, and and called his mother to prove a seisin in 

carried away by a person claiming pro- his father, it was held that her being enti- 

perty in them, such person is admissible to 1 tied to dower if the seisin were established 

prove that they were not the property of did not render her incompetent, as the 

the debtor against whom the execution had judgment in the action would be no evi- 

issued j because the sheriff cannot maintain deuce of the seisin, and she would he. 

an action against him (the witness) for the equally entitled to dower whether the 

rescue, after having made such a, return ; lands were in the hands of the defendant 

and as to all other persons claiming the or of the lessor of plaintiff. Hoed. Night’ 

goods, the verdict would he res inter alios ingale v. Maisey, 1 B. & Ad. 430. In 

acta', and therefore could not be used to trespass for cutting down furze the de- 
affect their rights in any proceeding fendant claimed an exclusive right of pos- 

against the witness. Thomas v. Pearce, session; held that the issue between the 

5 Price, 547,. plaintiff and defendant, being confined as to 

(0 See Bent v. Baker, 3 T. R. 27. , the right of possession of the locus in quo , 

Smith v. Prager , 7 T. R. 60. Abraham v. and the record not being evidence to affect 

Burnt, 4 Burr. 2251. A copyholder is in- the rights of parties claiming rights of 

competent to prove a customary right in common over it, they were competent wit- 

1 4 
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interest in that in most if not all the cases already adverted to, where the 
the record. w jtness is excluded by reason of his interest in the result, the record 
would be evidence, where such evidence was necessary, to prove 
the mere fact that such a verdict had been obtained, or to show 
the measure of damages, but not to prove the truth of any fact 
disputed in the cause. Thus the verdict and judgment in an action 
against a principal for the negligence of his agent, would be admis- 
sible in an action by the principal after a verdict against him, to 
# prove the measure of damages, though not to prove the fact of 
negligence. It is proposed within the present division to consider 
those cases where the record would be evidence for or against the 
former witness to prove a matter of fact, in order to acquire a 
benefit or repel a loss. 

The operation of this rule necessarily and obviously depends 
upon another very important question, namely, in what cases the 
record in a former proceeding is admissible in evidence (m). In 
general, in all cases depending on the existence of a particular 
custom, a record establishing that custom is evidence, although 
the parties are different. Hence it follows that no one is competent 
to support a custom who would be benefited by the establishment 
of it, because the record would be evidence for him in case his own 
right should subsequently be disputed. Accordingly, upon a trial 
at bar of an issue, whether by the custom of certain manors in 
Cumberland the lord was entitled, under particular circumstances, 
to a fine from his tenant-right tenants, the Court would not permit 
lordSiOf pther tenant-right manors in Cumberland, Westmorland or 
Northumberland, to give evidence of the right (n), nor the tenants 
of other tenant-right estates there to give evidence against it (o). 

So where the issue is, whether a custom exists that all the inha- 
bitants of A., or all the tenants of a particular manor, shall have com- 
mon of pasture in a particular spot, no inhabitant in the one case, 
or tenant* in, the other, is competent (p) to establish the custom. 

* Where the question is as to a prescription for a right of common, 
as appurtenant to the house of A ., B. y who has a similar house, 

v 

nesses for the defendant. Pearce v. Lodge , Wood v. Teage , 5 B. & C. 335 • and 8 D. 

12 Moore, 50. Where the verdict in eject- & Ry. 63. 

rnent, by an heir-at-law, would only tend (to) See tit. Judgment. 

to establish the will as to the real property, (n) Duke qf Somerset v. France , Str. 

and would be no evidence in the Ecclesias- 654. 

tical Court upon a question whether it ( o ) S. C. Fort. 41. 

were a good will as to personalty, held that (p) Hockley v. Lambe, Lord Raym. 

upon the issue of the testator’s sanity, the 731 ; per Buller, J. 1 T. R. 302 ; Per Ld. 

executor (although a creditor of the tes- Ken. C. J. 3 T. R. 33; B. N. P. 283; 

tator) was a competent witness. Doe d. Amcombc v. Shore, 1 Taunt. 26; and 
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is a competent witness, since the record would be no evidence in 
support of his prescriptive claim ; but if the right in the common 
were to be claimed as appurtenant by custom to all houses similar 
to that of A,, B . would not be a competent witness, because the 
record would be evidence of his own right ( q ). 

A member of a corporation is not competent to prove a custom 
to exclude strangers from trading, part of the penalty imposed by 
a bye-law made to enforce the custom being due to the corpora- 
tion (r). 

It has been held that where the question is, whether several 
requisites in the aggregate will not confer particular advantages, 
one who possesses part only of those requisites is still competent, 
since the decision would not entitle him to a participation in those 
advantages (5). And therefore upon a question, whether to qualify 
one as a common-councilman, it was requisite that he should both 
be an inhabitant, and also possess a burgage tenure, it was held 
that one who was an inhabitant, but who had no burgage tenure, 
was competent to narrow the right, and to confine it to such as had 
both qualifications (£). 

Where a witness would by the conviction or acquittal of another 
discharge himself, he is in general incompetent (u). But it seems 
to be a general rule, that no verdict founded either wholly or par- 
tially on the testimony of any witness in a criminal proceeding, 
can be niade use of either for or against him in any other profceed- 


Vol. II. tit. Common. It seems, that in 
order to exclude a witness, where the ver- 
dict depends on a custom which lie is inte- 
rested to support, it Is not necessary that 
the custom should be stated on the record. 
Lord Falmouth v. George , 5 Bing. 280 ; 
and sec A pp. Vol. 1. 115. A case oc- 
curred on the Northern Circuit, where the 
verdict in an action of trover turned en- 
tirely* on an alleged custom within a 
manor for the tenants to cut down wood, 
and a witness interested in supporting the 
custom was rejected, although it was insist- 
ed that the verdict would not be afterwards 
evidence for him to support the custom ; 
for it was answered, and the Court of 
King’s Bench afterwards, as I have heard, 
approved of the decision, that the effect of 
the verdict to support the custom might 
he aided by evidence. 

(q) B. N. P. 283. John v. Bother gill y 
Peake’s Ev. Append. 1 T. R. 302. Harvey 
v. Volition, 1 Sel. N. P. 440. Sou witness 
is not competent to establish a modus in 


a parish, or to exempt certain articles from 
the payment of tithes, where he himself 
would be liable were the claim to prevail. 
{Lord Clanricarde v. Lady Denton, 1 
GwilL 360. A nscom be v* Shore^ 1 Taunt. 
261.) So a witness is not competent to 
prove a custom in a parish to an . away- 
going crop, where he, ns tenant of lands 
within the parish, would be entitled to ithe 
same privilege. 

(r) Davis v. Morgan , I Tyrw. 457 j 
and see Burton v. Hinde, 5 T. R. 174, 
and Vol. II. tit. Corporation. 

(*) Stevenson v. Nevinson, Str. 583. 
The Court relied also on the gronnd of 
necessity, and said, that he was in effect a 
witness against himself, by showing that 
he had no right. 

(f) lb. For other illustrations of this 
rule see Knight v. Birch , 3 Camp. 521 ; 
Vol. II. tit. Common.— Corporation. — 
Custom. 

(«) B- N. P. 288, 0. Gil. Ev. 328. 
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Verdict in ing (#) ; and consequently no objection on that ground can be 
proceeding, niade to his testimony. Accordingly, upon the trial of an inquisi- 
tion against the warden of the Fleet, for the escape of A ., who was 
in custody along with B . on a joint judgment and execution, issue 
having been joined on the question whether the defendant had 
voluntarily permitted the escape, it was held that B. was a com- 
petent witness for the Crown ; for although it was urged that the 
fact, if true, would entitle B . to his discharge, it was answered, 
that the record in that proceeding would be no evidence for B. in 
any action brought by him for false imprisonment ( y). So upon 
the trial on an information against the warden for five escapes, one 
of the prisoners, whbse escape had been permitted, but who had 
returned, was held to be competent, although he had given a bond 
to the warden to be a true prisoner (s). 

A verdict, unless it operate in rem , is not admissible against 
a stranger (a), and consequently the probability of a verdict either 
way does not in other cases exclude his testimony. 

In trover. In an action of trover a third person is a competent witness to 
defeat the action, by proving property in himself; for the verdict 
neither alters his right nor would be evidence for or against 
him in an action to recover against either of the parties to 
the suit (/>). The consideration that the record might, under 
circumstances not proved but only suggested, show the measure 
of the witness’s liability, if liable at all, does not render him 
incompetent (c). 

It remains to consider in what cases witnesses otherwise in- 
competent are restored to competency by the st.*3 & 4 Will. 4, c. 42. 

This stat. (s. 26) in order to render the rejection of witnesses on 
the ground of interest less frequent, enacts, that if any witness 
shall be objected to as incompetent on the ground that the verdict 


(x) 3ee the cases, tit. Judgment. 

( t y) R, v. Huggins , Fitzg. 80; 1 Bar- 
nard, 350. 

(z) JR. v. Ford, 2 Salk. 690. But note, 
the reason given in Salkeld is, that it was 
a private matter, of which there could be 
no other evidence. In another report of 
this case the witness is stated to have been 
a bailiff, who had given a bond to the 
warden for the safe custody of the pri- 
soner. 

(a) See tit. Judgment. In the case 
of The King v. Horton , 4 Price, 150, it is 
said to have been ruled at nisi jrrius by 
the Lord Chief Baron, that a person having 
entered into a bond with sureties to the 
Crown, is not an admissible witness in a 


scire facias against the surety, to prove 
that he had not broken the condition, 
although he had been released by the 
surety ; on the ground that the verdict 
against the defendant would be evidence 
against the principal, in a similar pro- 
ceeding against him. But quaa'e , and see 
tit. Judgment ; and Hart v. Macnamara 
4 Price, 154. 

(b) Ward v. Wilkinson, 4 B. & B. 410. 
Per Abbott, C. J. : If a verdict one way 
could not be given in evidence against a 
witness, a verdict the other way would 
not he evidence for him. See also Nix v. 
Cutting , 4 Taunt. 18. 

(c) Hunter v. Warn, 1 B. & C. 680. 
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or judgment in the action in which it shall be proposed to examine stat. 3&4 
him would be admissible in evidence for or against him, such w,4,c * 4 ^ 
witness shall nevertheless be examined ; but in that case a verdict 
or judgment in that action in favour of. the party on whose behalf 
he shall have been examined shall not be admissible in evidence 
for him or any one claiming under him, nor shall a verdict or 
judgment against the party on whose behalf he shall have been 
examined, be admissible in evidence against him or any one 
claiming under him. 

Sec. 27, further enacts, that at the time of every witness objected 
to as incompetent on the ground that such verdict or judgment 
would be admissible in evidence for or against him, shall at the 
trial be indorsed on the record or document on which the trial 
shall be had, together with the name of the party on whose behalf 
he was examined, by some officer of the Court at the request of 
either party, and shall be afterwards entered on the record of 
the judgment, and such indorsement or entry shall be sufficient 
evidence that such witness was examined, in any subsequent pro- 
ceeding in which the verdict and judgment shall be offered in 
evidence. 

The application of these clauses has been attended with con- 
siderable difficulty. The tendency of the earlier decisions has 
been to confine their operation to a small class of cases ,* the 
later decisions are founded on a much larger construction of the 
statute, and tend to a very wide and extensive operation. These 
enactments appear to have been founded mainly on the principle 
of restoring competency by actually removing the interest which 
would otherwise disqualify the proposed witness. It does not seem 
to have been meant in any case to admit the testimony of an inter- 
ested witness in violation of the ordinary principle of exclusion from 
interest, but, preserving that principle as it stood before, to have 
been intended to enlarge the limits of available evidence by the actual 
removal of interests which previously impeded its reception. This 
is proposed to be done by silencing the record in certain cases, 
and so removing any interest under which the witness might 
otherwise labour either to procure a verdict and judgment, which 
would be evidence for him, or to exclude a verdict and judgment, 
which would be evidence against him. Consistently with this 
principle, it seems that it was not intended to restore competency 
in any case where, although the record were silenced, the witness 
would still have an interest independently of the use of the record 
as evidence in some other proceeding resulting as a consequence 
from the verdict and judgment. 
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stat.3&4 There are, however, two modes in which a record may be used 
w. 4, c. 42. f or or a g a i ns t a witness, according to the nature of the proceeding. 

A record may either be usable, as establishing a right or liability 
by virtue of its legal operation, or may operate simply as evidence 
of some matter of fact. And the interest of the witness may 
depend as ihuch, and indeed more frequently depends on the 
former than on the latter effect. Are these enactments then to be 
considered as extending indifferently to both cases ? The terms 
used, “ would be admissible in evidence , for or against him,” in 
their natural sense, would seem to indicate the intention to limit 
the enactments to cases where the record could be used simply as 
evidence ; but the principle on which they are founded tends to 
a larger construction, and it will be seen th^t such a construction 
has in a late case been adopted ( d ): Whilst an advantage may be 
supposed to be gained by the less frequent exclusion of evidence 
by the adoption of the larger construction, there is nothing unjust 
or unreasonable in* obliging the party who wishes to avail himself 
of the testimony of a witness, who would otherwise be excluded by 
interest, to devest him of that interest, although at some sacrifice 
to himself. It is observable that if these late provisions were to be 
construed to extend to those cases only where the record could be 
used as mere evidence, their operation would be limited principally 
to cases within the third and fourth of the above-mentioned classes, 
but that according to the larger construction they would embrace, 
if not the whole, the greater part of those within the second class. 

The decisions upon the late enactments will n^w be referred to. 
It seems to have been considered from the first that the statute 
always restores competency in cases where the record would be 
evidence as to a matter of fact, e. g . a custom (e), in which the 
witness has an interest (/). But although the interest in such 
cases has been usually regarded as an interest in the record, it is 
to be recollected that before the late statute it was not necessary 
to distinguish between an interest in the record and an interest in its 
effect. And it may be questionable whether in many of those cases 
the witness has not an interest in the effect of the record independ- 
ently of any use to be made of it by the witness as evidence. For 
although the witness interested in the establishment of the custom 
could not use the record as evidence, the indorsement would not 
prevent anothlt party interested in the same custom from using it 
in evidence, and the record would be equally available to establish 

{d) Faith v. W Intyre, 7 C. & P. 44; (c) Wilson v. Fryer , and Stuart v* 

cor. Parke, B. Barnes , cited below. 

(f ) These cases constitute the fourth class. 
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& general custom, whether it were used by the witness or any other stat. 3 & 4 
person. It may also be observed, that the natural effect of a verdict c ' 42 ‘ 
and judgment in favour of the custom, would be to continue the 
uses according to the custom, which would, independently of the 
record, be evidence afterwards to support the custom. 

Upon the question whether the landowners in Wharton had a 
right of cutting wood in Scart Wood, it was ruled that a witness 
was competent to support the custom by his evidence, although he 
had land in the township of Wharton ( g ). 

The statute does not apply where the issue is directed by a court 
of equity, for in such a case the witness, notwithstanding the statute, 
would be able to take advantage of a decree founded on the verdict, 
which would not bear the indorsement required by the statute. 

In the case of Stuart v. Barnes (A), an issue had been directed 
by a court of equity to try whether the sum of 1 1 . 19 s. 11 d . was 
payable for tithe, in respect of a district alleged to be the district of 
St. Nicholas. For the plaintiffs, who had to proVe the affirmative, 

Bowes was called, who admitted on the voire dire that he had lands 
within the district. It was objected that he was incompetent* 
first, because the statute did not apply to a case where an issue 
was directed by a court of equity, and where a decree might be 
made of which he might avail himself ; secondly, that the objec- 
tion was not merely that he was interested in the record, but in the 
fact, for the destruction of the modus would be followed by pay- 
ment of tithe in kind, by which the witness would be prevented 
from setting up the modus. Alderson, B., said that he had con- 
sidered the first pttnt, and consulted some of the Judges on the 
subject, who were of opinion that the witness was incompetent ; 
he said that he was also of opinion that the second objection was 
a valid one, and that the witness had a direct interest, indepen- 
dently of the decree, in procuring a verdict for the plaintiffs. 

Although an objection that the witness is interested in the record 
be capable of removal by an indorsement made pursuant to the 
27th clause, the witness is still incompetent, if he labours under 
any interest independently of the record (i). 

A difference of opinion has prevailed upon the question whether 
the statute restores competency in some cases which fall within the 
third predicament above mentioned. In an action for damage to the 
plaintiff’s house by so improperly digging a cellar thg$ the plaintiff’s 
wall sunk, a very learned Judge is reported to have held (/*), that the 
(< 7 ) Wilson v. Fryer, Lancaster Summer (i) Stuart y. Barnes , M. S. 

Assizes, 1834, cor. Gurney, B., and see the 

case of Stuart v. Barnes, cited below. W Mitchell v. Hunt , G C.& P. 351, 

(A) York Spring Assizes, 1835, cor. cor * Patteson, J. 

Alderson B.; M. S. and 1 M. & E. 472. 
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W (l) * * * * & 4 c*42 a S en * employed by the defendant was not rendered a competent 
witness for the defendant by the statute, and that the statute was 
not intended to apply to such cases. The same learned Judge is 
also stated to have held (Z), that a carrier’s servant was not a com- 
petent witness for his master, without a release, to disprove negli- 
gence. A contrary doctrine has, however, been frequently laid 
down, particularly by Mr. Baron Parke (m), and has been con- 
firmed by the late decision in the case of Yeomans v. Legh(n). 

It has been intimated that, although in action against a defend- 
ant for^the alleged negligence of his agent, the agent would be 
restored to competency by an indorsement on the record, it would 
be otherwise where negligence was imputed to an agent called by 
the plaintiff*. For it is said, although the plaintiff* failed, he might 
still recover against the witness, independently of the record. But 
it is to be observed, that the defendant also may maintain a 
similar action independently of the record, for the cause of action 
is completed by the witness’s breach of contract or duty ; the 
liability to an action which could not otherwise have been main- 
tained, or the inability to recover from another that which the prin- 
cipal would have been entitled to recover, is but consequential 
damage. In either case, the witness is interested in protecting 
himself against his own liability to such consequential damage. 
In the case of such a witness called for a defendant, he may effect 
this object by excluding a verdict against the defendant, which 
would afford a measure of consequential damage against himself; 
and further than this, he has an interest in procuring a verdict for 


( l ) Harrington v. Caswell, 6 C. & P. 

352. The same point was also ruled in 

v. Taplin , K. II., first sitting after 

Easter Term, 1834 ; Leg. Ex. Vol. III. 244. 

In trespass for taking goods, plea pro- 
perty in M. N., by whose command de- 
fendant took the goods. M. N, was offered 
as a witness to prove property his own, but 
was held to be incompetent, because lie 
would be liable to defendant in case plain- 
tiff succeeded for damages and costs ; and 
an indorsement would make no difference, 
because defendant would still be entitled 
to recover his own costs. Cor. Patteson, J. 
Green v. Warburton , 2 Mood. & R. 105 ; 
see also Stanleys. Jobson , ib. 103. But 
in the case of Creevey v. Bowman, 1 

Mood. & R. 468, it was hqjd that tf party 
under whom the defendant justified in an 
action of trespass, was a competent wit- 
ness for the defendant since the statute. 


In an action against a surety for non- 
performance of an agreement with a money- 
club to pay subscriptions, the principal it 
was held was not a competent witness for 
the defendant ; for if the defendant failed, 
witness would be liable to defendant’s own 
costs, and these are independent of the 
record. 

(m) Pickles v. Hollings, 1 Mood. & 
R. 468, and Creevey v. Bowman, ibid. 
406. In the former of these that learned 
Judge observed, when the contradictory 
opinions were cited, that he had always 
ruled differently, and that his ruling had 
never been questioned, and that the statute 
would be frittered away by a contrary 
construction, 

(n) 2 M. & W. 410. See Appendix. 
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the defendant, which would exclude him from alleging that the Stat.3&4 
agent's negligence had rendered him liable to any claim on the W * 4> c ‘ 42, 
part of the plaintiff. He thus excludes that which would have 
been evidence against him, and procures that which protects him. 

When the agent is called for the plaintiff, he also is interested in 
protecting himself against his liability to consequential damage. 

He may effect this by procuring a verdict for the plaintiff, which 
would preclude him from attributing to the witness his own inabi- 
lity to recover what he otherwise might have recovered from ano- 
ther in consequence of the witness's breach of duty. Hf is also 
interested in excluding a verdict against the plaintiff, which the 
latter might use in conjunction with other evidence to show that 
his failure was attributable to the witness's breach of duty. It 
seems, therefore, that in the one case as well as the other such a 
witness has an interest in the record. The witness's interest in 
such a case consists in obtaining protection against a claim to con- 
sequential damages : the result of the plaintiff's action is either 
material to the witness's protection, or it is not ; if immaterial, it 
cannot exclude the witness; if material, it can only be made so by 
means of the record (o). 

A further and very important operation has been given to this 
statute by construing it to extend to instances where the evidence 
tends not merely to procure or exclude a verdict which would be 
evidence for or against the witness, but would actually create of 
exclude a legal liability. This seems to be contrary to the construc- 
tion of the Act first adopted. In an early case it was held, that in an 
action on a guaraifty the party guaranteed was not a competent wit- 
ness for the party who gave the guaranty, in an action upon it, be- 
cause he would be liable to the defendant for the costs (p). And in 
action on a bill of exchange accepted for the accommodation of the 
drawer, it was held also that the witness was not made competent 
by the statute (q). But in a later case (r;, Mr. Baron Parke ruled 
that the drawer of a bill accepted for his (the drawer’s) accommo- 
dation, was a competent witness for the acceptor in an action 


(o) But in the case of Harden v. Cobley , 
6 Carr. k P. C. 6G4, on an action by the 
plaintiff for an injury to his horse by the 
negligent driving of the defendant’s servant, 
the plaintiff called the servant who had 
the care of his horse at the time of the 
accident. .Lord Denman seems to have 
doubted whether the witness would be 
made competent by the statute without a 
release. 


(p) Braithwaite v. Coleman , Hertf. 
Spring Assizes, 1834. Cor. Lord Lynd- 
hurst, 2 Harr. Ind. 1047. 

(q) Burgess v. Cut kill , 1 Mood, k R. 

315; 0C.& P.282. ‘ 

(r) Faith v, M e Infyre, 7 Carr, k P. 
44. See as to accommodation bills, tit. 
Bills of Exqhangb. lewis v. Peahe , 
7 Taunt, 153. Neale v. Wylie, 3 B. k C. 
533. 
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£tat. 3&4 against the latter. The case of Braithwaite v. Colman was cited, 

W. 4, c, 48. the learned Judge said he thought that by an indorsement of 
the witpess’s name on the postea, he would be rendered competent, 
for he could not be made liable to the costs of that action but by 
means of the verdict and judgment, which could not, in conse- 
quence, of the indorsement, be used against him, and to the amount 
of the bill he was liable at all events. The testimony was accord- 
ingly received, and, the defendant had a verdict. This au- 
thority, expressly over-ruling a former one, at a time when 
the construction of the statute had undergone much discus- 
sion, is of great importance. The decision is expressly founded 
on reasons which show that the operation of the statute is not 
limited to cases where the record might be regarded as mere evi- 
dence, but extends to those where an actual right would be created, 
or (by parity of reason) defeated by the verdict and judgment. 

The same principle which would restore the competency of a 
witness who would be liable over to the party calling him, on proof 
of a breach of duty involved in the issue, would, it seems, also 
operate in the case of any other direct or implied indemnity as to 
damages or costs ; for the interest of the witness in the former case 
is founded wholly on an implied engagement to indemnify the 
party calling him ; and it can make no difference in principle or 
according to the authorities, whether the obligation to indemnify 
be direct or indirect, express or implied. 

The operation of the statute, according to the later construction 
given to it, seems to embrace all cases, where the verdict and judg- 
ment could be used by or against the witness, either as evidence or 
to establish any right, or to discharge him from any liability; and 
where it would be necessary to use tfee record for that purpose ; 
for in all such cases the record would be effectually silenced by an 
indorsement ; and as neither the existence of the action nor the 
result could be proved but by the reqord, the witness’s interest 
would be as much extinguished as if no such proceeding had taken 
place (s). * 

(. 9 ) It maybe proper, however, to suggest fact, that there is no record of a verdict 
whether, to warrant this large construction, and judgment, which does, in fact, exist, 
it would not be necessary to construe the Should the construction which seems to be 
words “ shall not b§ admissible in evidence,” warranted by the latest authority be 
as extending to tte production of the record adopted, the proper course might be to 
in court upon a plea of nul tiel record, allege, in answer to the allegation of a 

These new provisions may be attended record, that the witness was called by the 
with this singular effect, that a party, party, and that the names of the witness 
in order to avail himself of them, may and party were endorsed on the record 
be obliged to plead directly contrary to the accordi^f to the statute. 
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In a case decided since the statute, it was held {hat u* Witl&ss 
primd facie liable to the plaintiffs claim, was not a competent wit- 
ness for the plaintiff to prove that the defendant was liable, because 
he had a direct interest in causing another to pay the debt^*). It is 
observable, that in such a case the witness's interest either depends 
on the consideration that the debt will be satisfied by an executed 
judgment, or that the record will opei*ate against the plaintiff by 
way of evidence to show that the defendant in the fontier action, 
and not the witness, was the real debtor ; in either case, hojvever, 
the record would be essential to the defence, and would, it seems, 
be excluded by an indorsement according to the statute. 

Where the incompetency of a party jointly liable with the de- 
fendant is founded on a liability to contribute to the debt and costs 
in the particular transaction, it should seem that the statute would 
restore competency ; such contribution could not be compelled, 
except through the record, which would be silenced by the indorse- 
ment. 

If the interest be of the nature above described, its magnitude 
is not material, and the objection must prevail, however minute the 
interest may be (m). The reason seems to be this ; a plain and 
simple rule is absolutely necessary, and if a small degree of inte- 
rest did not disqualify the witness, it would be impossible to draw 
a practicable line of distinction. 

A witness cannot, by the subsequent voluntary creation of an 
interest, without the concurrence or assent of the party, deprive him 
of the benefit of his ‘testimony in any proceeding, whether civil or 
criminal ; for the party had a legal interest in the testimony, of 


( t ) Hodson v. Marshall , 7 C. & P. 16. 
But note that the learned Judge ga*p no 
opinion on the operation of the statute, and 
the plaintiff elected to be nonsuited. 

(tt) Burton v. Hinde, 5 T. It. 174; 2 
Vera. 817. But see the observations of 
Best, C. J., j^apv. Tooth , 3 Y. & J. 11) ; 
Hovill v. Stephenson, 5 Bing. 497. That 
learned Judge, to whose opinion the greatest 
deference is due, especially upon questions 
connected with evidence, intimated that the 
exclusion of the testimony of the witness, 
where the amount of interest is minute, is 
founded on the consideration, that if the 
interest be insufficient to influence the 
testimony of the witness, he will release it, 
and therefore that the releasing it or not 
is the true test for determining whether it 
ought to exclude the evidence. Ibis, 
VOL* I. 


however, is a test applicable in those cases 
only where the witness himself is capable 
of ri leasing the interest ; it frequently 
happens that a release from the party who 
calls the witness is necessary, and then 
this test would be inapplicable. The re- 
leasing him would not depend on the 
witness’s view of the magnitude of the 
interest, but on the question whether it 
was beneficial to the party to purchase his 
testimony at the expense of releasing the 
witness ; and this would depend wholly on 
the nature and circumstances of the par- 
ticular case. Where thq party expected 
to recover 1 0,000 l. f it might be expedient 
to release a witness from a debt of 1,000/., 
in order to obtain the benefit of his tes- 
timony. 

K 
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which he ought not to be deprived by the mere wanton act of the 
witness. Accordingly, one who has been witness to a wager, and 
who afterwards bets on the same point, is a competent witness for 
the party for whom he is called ( x ). So where a witness of an 
assault lays a wager that he will convict the defendant, he is still 
a competent witness for the Crown. And this seems now to be 
fully established, although it was once held that the witness was 
disqualified by a voluntary creation of an interest in the event, pro- 
vided the party interested in his silence did not collude with 
him(y). 

But the above decisions are founded on fraud on the part of the 
witness. If a person who is under 219 legal obligation to become 
a witness for either party to a suit, engage bond, fide to pay a debt 
beforehand upon a condition to be determined by the event of that 
suit, he becomes interested, and therefore incompetent (z). 

Where the witness is reduced to a state of neutrality by an 
equipoise of interest, the objection to his testimony ceases. Where, 
however, the witness is subject to two conflicting interests, one of 
which preponderates over the other, the difference is to be consi- 
dered as an absolute interest which is not countervailed (a). Ac- 
cordingly, in an action for money had and received, a witness is 
competent to prove that it was paid to him as agent for the plain- 
tiff, since he admits that he owes it to one of the parties, and it is 
indifferent to him which of them is his creditor ( b ). 

So the payee of, an accommodation promissory note is competent 
to show that he indorsed it to the plaintiff before it became due, in 
payment for goods, for he is liable either to the plaintiff for the 
goods or to the defendant for the amount of the note(c). 


(ar) J Barlow v. Vowell , Skinn. 580; 
J ,B. N. P. 190. George v. Pearce , cited 
by Buller, J., 3 T. R. 37. Bent v. Baker, 
3 *T. R. 27 ; Cowp. 736. JR. v. Fox , Str. 
652. 

(?/) Rescous v. Williams , 3 Lev. 152, 
Barm v. Bury , 12 Yin. 24 ; 2 Vern. 699 ; 
Ab. Eq. 224. 

(a) Forrester v. Pigou , 1 M. 6c S. 9 
3 Camp. 380. Where a witness for the 
plaintiff married the defendant after the 
service of the* subpoena, it was held that 
she could not be examined by the plaintiff 
without the defendant’s consent. Pedley 
v. Wellesley , 3 C. & P. 558. See also 
Toumend v. Downing, 14 East, 565. 
Where the party himself creates the in- 
capacity, the witness is not competent to 


prove even an instrument which he has 
attested, and proof of his handrwriting is 
inadmissible. Where after the execution 
of a charter-party, by agreement between 
the plaintiff and the attesting witness, the 
latter was admitted to a share of the 
profits under the instrument, which he re- 
fused to release, it was held, that having 
become an incompetent witness subsequent 
to the execution of it by the act of the 
plaintiff, proof of his hand-writing was in- 
admissible. Hovill v. Stephenson, 5 Bing. 
493; and see Forrester v. Pigou, 1 M. 
& S. 9. 

(a) See Evans’s Pothier, tit. Evidence . 

(b) Ilderton v. Atkinson, 7 T. R. 480. 

(c) Skuttleworth v. Stephens, 1 Camp. 
408. See Banks v. Kain, 2 C. & P. 597. 
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In an action against the owner of a ship for money lent, the Neutral 
captain is a competent witness to prove thaf yit was advanced to w ° 88 ’ 
him on account of the ship (d). 

A pauper in a settlement case is a competent witness ; for he 
must be maintained at all events ( e ), and any local prejudice by 
which he may be influenced does not constitute a legal disqualify- 
ing interest. 

In an action of trover for goods, a party who sold them to the 
plaintiff is a competent witness for him to prove the sale, although 
he sold them under an agreement that if not paid for they were 
to be returned ; for he is either entitled to the goods or the price (f )» 

Where the opposite interests are unequal, the witness has an inte- 
rest on one side, measured by the excess of the one interest over 
the other. And therefore where the interest is equiponderant in 
other respects, yet if the witness would be liable to costs in one 
event but not in the other, it seems that he is incompetent to give 
evidence tending to discharge him from such further liability. Thus 
the drawer of a bill of exchange which has been accepted for his 
accommodation, is not a competent witness for the acceptor in an 
action against the latter by an indorsee, fbr if the plaintiff* suc- 
ceeded he would be liable to the defendant for the costs (g). 

* 

For further illustrations of this prin- plaintiff the defendant's acceptance, as a col- 
eiple, see Ridley v. Taylor , 13 East, 175. lateral security the result of the plaintiff’s 
Dickinson v. Prentice , 4 Esp. C. 32. action would be immaterial to the witness i 
Humphrey v. Moxon, Peake’s C. 52. he would be liable to the amount of his ac- 
Rich v. Topping, ib. 224. Beard, v. ceptance, and be entitled as the holder of the 
Ackerman , 5 Esp. C. 119. Pool v. Bous - plaintiff’s acceptance, either to recover upon 
field, 4 Camp. C. 55. Mainwaring v. it, or set off the amount against the defendant. 

Mytton , 1 Starkie’s C. 83. Vol. II. tit. (d) Evans v. Williams, 7 T. R. 481, n. 

Bill of Exchange — Competency. Rocker v. Busker, 1 Starkie’s C. 27. 

In an action against the drawer of a bill, (e) 2 T. R. 267. 

the acceptor was held to be incompetent to (fi) Bankes v. Kain, 2 C. & P. 597 ; 
prove a set-off for the drawer on a bill and see Radbum v. Morris, 4 Bing, 
accepted by the plaintiff and indorsed by 649. 

the witness to the defendant, on the ground (g) Jones v. Brookes , 4 Taunt. 464. 
that the witness would be answerable to Hardwicke v. Blanchard, Gow. 113. 
the drawer to the amount only recovered Bottomley v. Wilson, 3 Starkie’s fc. 138. 
by the plaintiff. Mainwaring v. Mytton , The competency of the witness in such a 
1 Starkie’s C. 83. But it seems that the case is restored by his bankruptcy and cer- 
drawer would be entitled to recover the tiflcate. Bassett v. Dodgin, 9 Bing. 653. 
whole from the acceptor, the set-off Ashton v. Longes , 1 Mood. & M. C. 127. 
operating as a payment to the plaintiff VoL II. tit. Bankkxtptc^. See also the 
pro tanto . See Bayley on Bills, 540, 4th case of Maundrellv. Kennett ,1 Camp. 408. 
ed. Whether the plaintiff succeeded or In the case of Ilderton v.AtJtinson, 5T. R. 
the defendant, the witness would be liable 480, it was held, that a witness to whom 
to the amount of his own acceptance to the the defendant had paid 200 1. on account 
one or the other, and to no more. So al- of the plaintiff, was a competent witness 
though the witness had indorsed to the for the defendant, to prove that he was the 
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the preponderance must, however, in order to disqualify the 
witness, be certain and definite ; for although it has been held that 
a witness was incompetent because it would in one event be more 
difficult for him to recover the same sum of money than in the 
other (A), yet the principle of this decision is very dubious, and 
probably would not now be supported (i). 

In some instances the law admits the testimony of one interested, 
from the extreme necessity of the case ; such a necessity arises 
from the particular nature of the subject of inquiry, which renders 
it exceedingly improbable that any person who is not interested 
should possess any knowledge of the facts, whether that improba- 
bility arise from the confined nature of the transaction, which 
makes it likely that no one is privy to it except the interested wit- 
ness, or from the generality of the interest, which is equally likely 


to affect all other witnesses (A). 

agent of the plaintiff when he received the 
money, although it was objected, that if 
the plaintiff succeeded lie would he liable 
to the defendant for the costs of the action. 
But. in this case the Court seems to have 
relied principally on the ground that the 
witness was competent as an agent to 
prove a fact done in the course of his 
agency ; for they observed, that if such an 
objection were to prevail, it would exclude 
brokers who had effected policies of in- 
surance. The decision in the case ofBirt 
v. Kershaw, 2 East, 458, seems to rest 
upon the same principle; and see Lord 
Ellenborough’s observations in Hudson v. 
Robinson , 4 M. & 8. 480; Vol. II. tit 
Abatement. 

( h ) Bucklattd v. Tankard , 5 T. It. 
578. 

(i) See the observations made in Birt 
v. Kershaw , 2 East, 458. The mere pre- 
ponderance of difficulties is of too uncer- 
tain and contingent a nature to afford a 
practical rule in such cases. 

{It) 3 Mod. 114; 0 Mod. 211; 1 Salk. 
28(1 ; Holt, 300; 2 Lord Raym. 1179; 1 
Sid. 211. 237. 431; 2 Keb. 384; 572. 
1 Vent. 49. R . v. Moise, Str. 595. See tit. 
Inhabitant. ’ In an action against a 
surety for the collector of rates, held that 
an inhabitant was a competent witness to 
prove payments to the collector ex necessi- 
tate. Middleton v. Frost , 4 C. & P. 16. 

In the late case of Lancum v. Lovell , 9 
Bing. 465, in an action for toll claimed for 


But it is to be particularly ob- 

passage on a public road, it was held that 
persons who had used the road, refusing to 
pay toll, were ex necessitate competent 
witnesses. This was decided on the ground 
that it is a public right in which all man- 
kind are interested ; and if such an objec- 
tion were to prevail, a man would have 
only to set up a toll or any other claim as 
against all the world, and no man who had 
used the way could be called to controvert 
or contradict the claim, although he had 
uniformly resisted the yielding to such a 
demand. 

It was held to full within the second 
rule laid down, 15. N. P. 289 ; that a party 
who Itas an interest will be admitted, 
when no other evidence can reasonably be 
obtained. 

It was observed that it was unnecessary 
to consider whether the case of Lord 
Falmouth v. George, savoured more of 
a public or private right, because the pre- 
sent was clearly a case of public right; 
and that the case of The Carpenters' Com - 
pany v. Hayward , Doug. 373, affected 
only a particular class of tradesmen, not 
the King’s subjects in general. 

In a case of collision, where the interest 
of witnesses (part of the crew of the ship 
in default) was doubtful, and the acts and 
words of the crew were brought forward to 
support the charge of misconduct, and 
there was no other evidence which could 
be produced, the Court, on the ground of 
necessity, and for the purposes of justice 
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served, that this necessity must result not from the accidental 
failure of evidence in a particular and isolated case, for it would be 
highly impolitic to sacrifice a general rule in order to alleviate a 
particular hardship, but it must be general in its nature, embracing 
a large and definite class of cases, and it must arise in the usual 
and natural course of human affairs (/). And it is to be remarked, 
that the law has justly been jealous of any extension of this rule, 
and that its operation has consequently been very limited in prac- 
tice (m). 

Upon this ground it is the constant course to admit the servant 
of a tradesman to prove the delivery of goods, and the payment 
of money, without any release from the master (n), because it is 
in the usual course of affairs that a servant should transact such 
business for his master ; and it often happens that’ no other 
person can prove such transactions, and therefore to exclude 
his testimony would frequently be to deprive the master of all 
evidence whatsoever (o). 

So it has been held that an apprentice is a competent witness 
to prove that money has been overpaid by his mistake (p). So it 
was held that a broker, although he was also a joint insurer, was 
a competent witness for the plaintiff, in an action on a policy of 
insurance, as to a representation made by him to the defendant 
when he subscribed the policy, because it was not likely that 
any other person could prove it (y). So in an action against a 


admitted them as witnesses for the owners ; 
and upon the evidence, the loss being found 
to huve been occasioned by accident, im- 
putable chiefly to an improper movement 
on the purt of the injured vessel, aud not 
to any misconduct of the other, the Court 
dismissed the latter with costs. Catherine 
of Dover , 2 Hagg. 145. Sec also the cases 
of The Pitt and San Bamardina, ib. n. 
149. 151, where interested witnesses were 
admitted ex necessitate rei . 

(/) See Mr. Evans’s observations; 
Evans’s Pothier, 208. 

(tn) See Green v. The New River Com- 
pany, 4 T. R. 590; and Lord Kenyon’s 
observations, in Evans v. Williams, 7 T. 
R. 481, in the note, where he says, that 
originally the plea of necessity was admit- 
ted in cases on the statute of Hue and Cry 
only. 

(n) 4 T. R, 590. According to Buller, 


J such evidence is admissible “ for the 
sake of trade, and the common usage of 
business ;” B N. P. 289. According to 
Eyre, C. J ., the exception is not confined 
to mere agents and brokers, but every man 
who makes a contract for another comes 
within the description; 2 H. B. 591. But 
Lord Tenterden seems to have considered 
that the principle did not apply where the 
only agency arose out of the particular 
transaction. Edmonds v. Lowe, 8 B. & 
C. 408. All agree in this, that the testi- 
mony of agents employed in the ordinary 
transactions of commerce is admissible 
ex necessitate. See the observations of 
Parke, J., 10 B. &C. 864. 

(o) Except indeed through the medium 
of a release. 

(p) Martin v. Ilorrell, Str. 647. 

(?) Per Buller, J. Bent v. Baker, 3 T. 
R. 27. Vide Joint Interest. 
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carrier for not delivering a parcel, his servant was held to be 
competent to prove the delivery (a). 

So in an action by the party robbed, against the hundred, he is 
a competent witness as to the fact of robbery, although he is not 
only interested, but the plaintiff in the suit ( J). So interest is no 
objection to competency, if all persons who are likely to know 
the fact are equally interested (c). And therefore the loser of 
more than 10/. at a sitting is a competent witness upon an infor- 
mation under the statute 5 Ann. c. 14, s. 5, which subjects the 
winner to the forfeiture of five times the money won, upon con- 
viction, and authorizes any person to sue for it, and therefore any 
person is as much entitled to sue for it as the witness (d). So 
in the case of extortion by duress, and in other similar cases, 
which from their very nature admit of no proof but by the testi- 
mony of the party injured, he is, according to Lord Holt, a com- 
petent witness from necessity (e) ; but in such case, where the 
proceeding is of a criminal nature, the application of this rule 
is unnecessary, since the party defrauded is not disqualified as 
a witness (/). 

II. Where the witness from interest becomes incapable of 
giving his testimony, the effect with respect to evidence seems to 
be the same as if he were naturally dead, since his lips are 
effectually closed. Accordingly, where a witness to a bond is 
interested at the time of the execution of the deed, and continues 
to be so at the time of the trial, the instrument cannot be proved 
by evidence of his hand-writing, since his attestation, when he 
was interested, was a mere nullity and of no more effect than 
if he had not existed (g). 

In such case, as in the event of the natural death of the wit- 
ness, the deed may be established by proof of the hand-writing 
of the obligor (A). So in chancery, where a witness becomes 


(a) Boss v. Bence, 3 Ford’s MSS. 98. 
Vide supra , tit. Agent. The rule does 
not extend to cases where actions are 
brought against principals for the negli- 
gence of their agents; vide supra , 115; 
infra , 148. 

(b) See Vol. II. tit. Hundred. 

(e) Lock v. Hayton , Fort. 246. 

(d) R. v. Luchip , 1 Ford’s MSS. 542. 
Willcs, 425 (c). 

(e) 7 Mod. 119, 120. 


(/) Vide irtfr#, Accomplice— Cri- 
minal Proceedings. 

(g) Swire v. Bell, 3 T. H. 371. 1 Burr. 
414. 423. Doe v. Kersey , 4 Bum’s E. L. 
97. Anstey v. Bowsing, 2 Str. 1263. 
Infra, 139 (Z). Vol. II. tit. Will. 

(h) Godfrey v. Norris, Str. 34. Goss 
v. Tracy, 1 P. W. 280. So where he be- 
comes infamous. Jones v. Mason, 2 Str. 
833. Irfra, tit. Instrument, proof 
of. 
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interested, his deposition made while he was disinterested, may 
still be read (i). 

But it has been held, that where a disinterested witness makes 
a deposition and afterwards becomes interested, his deposition 
cannot be read updn a trial at common law (A). 

III. The objection to competency ought properly to be taken in Examina- 
the first instance, previous to an examination in chief, for otherwise ^^dire 
the party objecting might suspend the objection for the purpose 
of obtaining an unfair advantage (/). Unless the interest of the 
witness be apparent from the record itself or from the admis- 
sion of the adversary, it lies with the party who makes the 
objection to support it(w) either by the examination of the witness 
on the voire dire or by independent evidence (n). 

Notwithstanding the prim, a facie appearance of interest on the 
part of the witness on the face of the record, yet it seems that 

( i ) 2 Vern. 699; 1 P. W. 187 ; Ah. Eq. tiff gave evidence to show that the holding 

224 ; 2 Atk. 66.5 ; 2 Ves. 42 ; 2 Ld. Baym. was under an agreement for a corn-rent, 

1008 ; 1 Salk. 286. and in support of that case he tendered 

(k) 2 Vern. 699; Ab. Eq. 324; vide J. B. as witness. He was rejected with- 
infra , tit. Deposition. out being examined on the voire dire as to 

(Z) R . v. Muscat , 10 Mod. 192. his liability to the rent or not. Held that 

(in) It is not sufficient to suggest, or he was not an incompetent witness until 

even to show a probability, or ox cite a that fact was established, and therefore 

suspicion, that the witness stands under that he was improperly rejected. Bunter 

circumstances which tempt him to repre- v. Warre , 1 B. & C. 689. It will be pre- 
sent the fact one way rather than the sumed that the action is brought by the 

other; it is incumbent on the party object- authority of the party beneficially inte- 

ing to show it with certainty. rested. Bell v. Smith , 5 B. & C. 188. 

Declaration in replevin for taking the (n) Formerly it was necessary to have 
growing corn of the plaintiff. A vowry, the witness sworn on the voire dire , and to 

that plaintiff and one J. B. held the locus take the objection before he was sworn in 

in quo , as tenants to the defendant, at chief, but the rule has been relaxed for 

a money-rent, and because it was in arrear the sake of convenience ; sec 1 T. It. 717. 

defendant took the com as a distress. Plea The witness may be examined on the voire 

in bar, denying the tenancy modoet forma, dire in criminal as well as civil cases, 

and issue joined thereon. At the trial R . v. Muscat , 10 Mod. 192. See Ld. 

some evidence was given by the defendant Lovat’s Case. In R. v. Wakefield and 

that the plaintiff and B. were in pos- others , Lancaster Spring Assizes, 1827, on 

session of the premises in question ; that a an indictment for a conspiracy to carry 

lease had been executed to them by the away Miss Turner and marry her to one of 

defendant’s ancestor, which plaintiff and the defendants, on an objection taken by 

J* B. had paid for, but which they had the defendants to the competency of Miss 

refused to execute. It was not proved T. on the ground that she was married to 

that J. Bm was so connected with the one of the defendants, Hullock, B. held, 

plaintiff, as to the premises in question, as that the proper course was first to examine 

to be jointly liable for the rent, nor was it Miss T. on the voire dire y and afterwards 

shown that the corn was the joint pro- to adduce collateral evidence, 

erty of the plaintiff and J , B. The plain- 
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b r °evi°^ ev ^ ence ou ght not to be rejected without examining him on 
dence. the voire dire as to his real situation (o). The witness may- 
be examined generally as to his situation, and even as to the 
contents of written documents which are not produced (p); for 
the party objecting could not know previously that the witness 
would be called, and consequently might not be prepared with 
the best evidence to establish his objection ; and in like manner 
his competency may be restored by his parol evidence on the 
voire dire ( q ). If the witness discharge himself on the voire dire , 

the party who objects may still afterwards support his objec- 
tion by evidence (r) ; but in so doing the objecting party is 
bound by the usual rules of evidence, and cannot inquire as to 
the contents of a written instrument without producing it, or 
proving the usual preparatory steps (s). Neither in such case, 
as it seems, can the objection be removed by the examination 

(o) Bunter v. Warre , 1 B. & C. 689. tent. Ami see Botham v. Swinglcr, 1 Esp- 
Supra, 135, note (w). But see the case C. 164 ; Butchers ’ Company v. Jones, ib. 
of Goodhay v. Iiendry, 1 Moody & M. 100. Ingram v. Bade, London Sitt. after 
319 ; where Best, C. J. held, that in Mich. 1817. It is not sufficient that a 

an action by the assignee of a hank- second witness should state that the first 

nipt, the competency of the bankrupt witness has been released, without pro- 

could not be restored by his examination during the release. Corking v. Jarrard, 

on the voire dire , and without pro- 1 Camp. 37. And it is not sufficient that 

during the release and certificate. And the witness, liable under an instrument not 
see 1 Moody & M. 321, where Tindal, produced, should state his belief that he 
Ld. C. J. observed, that the difficulty was, had been released by an instrument not 
the objection did not arise on the voire produced. Woolley v.Broumhill,! Maclell. 
dire, hut appeared from the pleadings Sc Y. 324. 

themselves. But in the case of Wandless (r) In the case of The Queen v. Muscot, 
v. Cawthome, Guildli. Dec. 3, 1829. 10 Mod. 192, Parker, C. J. is reported to 

1 Moody & M. C. 321, Parke, J. said that have stated, that a party has his election 
he should overrule the objection, which to prove the interest of the witness, either 
had been taken in a Bimilar case. The by examination on the voire dire , or by 
same point was also ruled by Parke, J. evidence, but that he could not do both. 
Carlile v. Bady t 1 C. & P. 234. And see Lord Lovat’s Case, 9 St. Tr. 647. 

( V ) K ' v - Oisbum, 15 East, 57. Howel But it would manifestly be unjust to pre- 

v. Locke , 2 Camp. 14. But where the elude the party from impeaching the corn- 
witness, on examination on the voire dire petcncy of a witness by satisfactory evi- 
produced the contract which, as was con- dence merely because he had taken the 

tended, rendered him incompetent, it was objection in the first instance in the proper 

held that the contract ought to be read, mode, and the witness had been hardy 
Butler v. Carver , 2 Starkie’s C. 433, cor. enough to misrepresent his situation. And 
Abbott, C. J. see 12. v. Wakefield and Others, supra, 

{q) JR. v. Gisbum, 15 East, 57. And 135, note (n). 

therefore, where a witness on an appeal (*) Howell v. Loeke, 2 Camp. 14, where 
against a removal order, stated on examin- the witness for the plaintiff was asked 
ation on the voire dire, that he occupied a on cross-examination what interest he took 
house in the appellant’s township, but paid under a will which was not produced, and 
no rates, it was held that he was compe- the question was overruled. 
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of the witness. Where it is discovered incidentally in the Time of 
course of the cause that the witness is interested, his evidence 
will be struck out, although no objection has been made to 
him on the voire dire (£). Yet it seems that a party who is 
cognizant of the interest of the witness at the time when he is 
called, is bound to make his objection in the first instance, accord- 
ing to the general principle (u), for otherwise he might obtain an 
unfair advantage, by having it in his power to establish or to 
destroy the evidence, just as was most beneficial to himself. This 
seems to be a matter entirely within the discretion of the Court- 
Where the witness, having been examined, had left the box, but on 
being recalled answered a question put by the Court, from which 
it appeared that he was interested, it was held that his compe- 
tency could not then be disputed (x). And where a witness had 
been examined and cross-examined or interrogated without objec- 
tion, it was held that the objection to competency could not be 
taken at the trial (y). The Courts will not, it seems, grant a 
new trial on the mere ground that it has been discovered, subse- 
quently to the trial, that some of the witnesses were interested ( z ). 

And it has been held that where a witness had been improperly re- 
ceived, yet if the Court see clearly that there was sufficient evidence 
to warrant the verdict without his testimony, a new trial will not 
be granted ( a ). So, also, that the improper rejection of the witness 
as incompetent, is no ground for granting a new trial, where it ap- 
pears that such rejection could have made no difference in the 
result ; as where another witness was called by the plaintiff, who 
established the same fact, and the defence and verdict for the 
defendant turned wholly on a collateral point. 

(t) Per Lord Ellenborough, Howell v. examination; and Grose, J. laid great 

Lock , 2 Camp. 14 ; Periyal v. Nicholson, stress upon the circumstance, that it did 
1 Wightw. 64. not cleurly appear that the party was 

(u) The ancient doctrine on this head ignorant of the objection at the time of 

was so strict, that if a witness were once trial. Such a circumstance might how- 

examined in chief, or even sworn in chief, ever, as it seems, operate as an induce- 

he could not afterwards be objected to on ment to grant such a motion, where it 

the ground of interest. The rule has been clearly appeared that the party was ig- 

relaxed for the sake of convenience. In norant of the objection at the time of trial, 

the case of Turner v. Pearte, 3 T. R. 717, and where he had merits. Ibid. 

where a new trial was moved for on the (a?) Beeching v. Gower , Holt’s C. 313. 

ground that it had been discovered since (y) Ogle v. Paleski , Holt’s C. 485. 

the trial that the witnesses were incompe- (*) Turner v. Pearte , 1 T.R. 717 ; see 

tent, the motion was refused, and it was note (u). 

said by BuUer, J. that there was no in- (a) Nathan v. JBuckland , 2 Moore, 156. 
stance in which a party had been allowed, And see Horford v. Wilson , 1 Taunt. 12; 
after the trial, to avail himself of an objec- and Edwards v. Evans , 3 East, 451. But 
tion which was not made at the time of see tit. New Trial. 
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Time of Although it lies on the objecting party to prove incompetency, 
objecting. ^ a fl. er jncompetency has once been shown, its continuance will 
be presumed till the contrary be proved ( J). 

Removal of The objection to competency on the ground of interest is 
interest. removed by an extinguishment of that interest, by means of a 
release, executed either by the witness himself, or by those who 
would have a claim upon him, or by payment (c). Where, how- 
ever, from the special nature of the case the interest cannot be 
released, the witness will not be competent quasi ex necessitate ; 
and therefore no release will enable a bankrupt to prove his 
bankruptcy (d). 

Release. A general release of all causes of action to that time will dis- 
charge the witness from liability dependent on the existing suit, 
for the foundation of that liability being laid at the time, the 
release will embrace that liability. In an action against the 
acceptor of a bill for the drawer’s accommodation, the latter 
having become bankrupt, was held to [be a competent witness 
for the defendant, on a release to him, without releasing the 
assignees ; for the release comprehending all future claims in 
respect of any cause of action then existing, would bar the claim 
of the defendant as surety, and exclude proof of the debt under 
the commission (e). 

Where the claim from which the witness is to be discharged has 
not yet arisen, a general release from all claims up to the date of 
the release will not be sufficient (/). 


{b) As where the proposed witness 
stated on the voire dire that he was bail to 
the sheriff, and had not justified, or done 
any tiling to relieve him from liability. 
Hawkins v. Inwood, 4 C. & P. 148. See 
also the cases where a witness is in- 
competent by reason of prima facie liabi- 
lity to pay for goods in an action for the 
price. Piesly v. Von JEsch, 2 Esp. C. 
005. 

(c) As to the form and effect of a release, 
see Vol. II. tit. Release. 

(d) Field v. Curtis, Str. 829. In an 
action on the 9 Ann. c. 14, brought by the 
assignee of a bankrupt to recover money 
lost by the bankrupt at play, the bankrupt, 
who had obtained his certificate, was called 
as a witness to prove the loss. Held, that 
he was incompetent, hut that his com- 
petency wub restored by three releases; 


first, by the bankrupt to the assignee ; se- 
cond, by all the creditors to the bankrupt : 
third, by the assignee (who was not a cre- 
ditor) to the bankrupt; held, secondly, 
that a year after the commission issued, it 
might he presumed that all the creditors 
had proved, and that a release, signed by 
all those who had proved, might therefore 
be considered as a release by all the credi- 
tors : thirdly, that such a release did not 
destroy the assignee’s right of action. Car- 
ter v. Abbott , 1 B. & C. 444. 

(e) Cartwright v. Williams, 2 Starkic’s 
C. 342. And see Scott v. Lifford, 1 Camp. 
C. 249. 

(/) Where the witness was entitled to 
a distributive share of the intestate’s 
effects, of which the sum to be recovered 
in the action by the plaintiff, as a surviving 
partner (being also administrator), would 
form part : held, that a general release at 
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It has been held, that in an action against one of several Release, 
partners in trade, the defendant could not by a release make 
a co-partner competent to defeat the action ( g). In the case of an 
existing co-partnership, the interest of the witness seems to be 
immediate and direct, for the consequence of a verdict and 
judgment for the plaintiff would not merely be to subject the 
witness to an action for contribution, as in the case of a mere 
isolated joint contract, but to diminish the partnership pro- 
perty (A), which might be taken in execution. The case is, 
it seems, distinguishable from that of a mere joint contract 
entered into by persons not partners, and also from cases where 
the co-partnership has ceased to exist, and consequently where 
the partner sued must seek his legal remedy by action, for 
there all interest would be discharged by a release. In an 
action against a part-owner for work done to a vessel, another 
part-owner, being released by the defendant, is a competent 
witness ( i ). 

Where in an action against two partners to recover the balance 
of a banking account of many years, a witness called for the 
defendants, admitted that he had been a co-partner with them 
during a part of that time; it was held that he was rendered 
competent by general releases from the witness to the defendants, 
and from the defendants to the witness ; for it was considered that 
the future right released had a foundation and inception at the 
time of the release ( k ). 

A legatee who releases a legacy, becomes, it seems, a good 
witness to prove the will (Z). 

A general release by a creditor to a bankrupt is not sufficient to 
render the bankrupt a competent witness for the creditor, where 


the trial of all claims, &c. up to the date of 
the release, would not render the party 
a competent witness, such share arising, 
if at all, after the release. Matthews t. 
Smith, 2 Y.&J. 426. 

(g) Per Lord Tenterden, in Simons v. 
Smi*A,Ry.&M.C. 129. 

( h ) Lord Alvanley, in the case of Cheyne 
v. Koops , 4 Esp. C. 162, also ruled that a 
co-partner with the defendant could not 
be made competent by means of arelease, 
because if the defendant died, or became 
insolvent, the plaintiff would have a right 
in equity to compel the partners to con- 
tribute. 


(i) Jones v. Pritchard , 2 M . & W. 
199. 

(k) Wilscm v. Hirst , 4 B. & Ad. 460. 
See Lampefs Case , 10 Rep. 506. 

( l ) Said to have been solemnly agreed 
by the Judges; Vin. Ab. Evidence, 14, n. 
53. See Wyndham v. Chetwynd, 1 Burr. 
414; and Doe v. Kersey , 4 Burn. Ecc. L. 
97, (by three of the Judges), to show that 
a subscribing witness is restored to compe- 
tency if all interest be extinguished at the 
time of his examination. Lee, L. C. J., in 
Anstcy v. Dowsing , 2 Str. 1253; and 
Lord Camden, C. J., in Doe v. Kersey , 
was of a contrary opinion. See Vol. II. 
tit. WiLp. 
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the result* of his testimony would give the creditor a right to prove 
under the commission. The creditor ought also to give a release 
to the assignee of all claims on the bankrupt’s estate, and the 
bankrupt ought to release his claim to a surplus ( m ). 

On an ejectment brought by a corporation to recover land, it 
was held that a mere release by a corporator is insufficient to restore 
his competency, although he released his interest in the premises 
for which the action was brought ( n ). Where the witness is liable, 
not to the party in the suit, but to an intermediate person, a release 
by the latter is sufficient (0). 

A guardian cannot release a claim by his ward ( p ). 

Where an interested witness has made a deposition, and being 
afterwards released, is again examined, his evidence is admissible, 
although the second deposition be the same with the first (q). 

A party cannot, by refusing his assent to a release or sur- 
render, tendered by a witness on the other side, exclude his 
testimony ( r ). 

The witness and the defendant having, with other underwriters, 
filed a bill in equity against the plaintiff for relief, the plaintiff 
on this ground objected to the witness as being interested ; the wit- 
ness and the defendant offered to pay the costs of the bill, and 
to procure it to be dismissed, and the witness was held to be 
competent, although the plaintiff still objected that there were 
other plaintiffs in equity (s). 

So where the lessor, in an ejectment, refused to accept a sur- 
render of an estate devised to the witness, who was called by 
the defendant, who claimed as devisee, to prove the testator’s 
sanity (t). 

So a witness cannot, by perversely refusing to accept a release, 
deprive a litigant party of the benefit of his testimony ( u ). 


( m ) Perryman v. Steggall , 8 Bing. 
309. Vide supra , 138, note (<Z). 

(n) Doe v. Tooth , 3 Y. & J. 19. As to 
to the mode of rendering a corporator 
competent, see Vol. II. tit. Corpora- 
tion. 

(0) In trover for a barge by a purchaser 
from one B., the defendants claiming it 
under W, y who was alleged also to have 
purchased it from B. 5 held, that B. having 
been released by W. 9 was a competent wit- 
ness for the defendant, who could never 
have sued him, and terrible no release was 


necessary. Radbum v. Morris , 4 Bing. 
649. 

(p) Fraser Marsh, 2 Starkie’s C.41. 

( q ) Callow v. Mire , 2 Vern. 472. The 
bias on his mind to adhere to his former 
testimony goes to his credit. 

(r) Per Lord Kenyon, C. J., and Buller, 
J.,3T. R. 27. 

(s) Bent v. Bakery 3 T. R. 27. 

(t) Goodtitle v. Welford, Doug. 134. 
(w) Doug. 134. In Anstey v. Dowsing , 

2 Str. 1253, Lee, J. was of opinion that a 
legatee was not competent to prove a will, 
although the amount had been tendered to 
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A legatee whose legacy has been paid, or any other person Payment, 
whose interest is founded upon a claim which has been satisfied, is 
a competent witness (x). 

So although in prosecutions for forgery it was formerly a general 
rule that the party whose name was forged, and who would have 
been liable upon the instrument, supposing it to be genuine, 
was not a competent witness, yet where a bill of exchange was 
forged, purporting to be drawn by A. on B., payable at C.’s bank- 
ing-house, which C. had paid, supposing the acceptance to be 
genuine, but afterwards had given credit to B . for the amount, it 
was held that B . was a competent witness (y). 

So where the party whose receipt had been forged had previously 
recovered the money from the prisoner ( z ). 

So where the party whose name had been forged to a receipt, 
for the amount of articles supplied by him, had been paid the 
amount of his bill (a). 

So in the case of the forgery of a bill of exchange, purporting 
to have been drawn by the witness, if he were released by the 
holder, and there were no other party whose name was on the note 
to whom the drawer was liable, he became competent (J). 

So if the supposed obligor of a bond was released by the sup- 
posed obligee, the former was competent (c). 

In order to render a witness competent by a release, it is not Proof of re- 
sufficient that another witness should swear that a release has been lease ^* 
executed (e). And such an instrument, when produced and proved, 
is, it seems, evidence as a document in the cause for all pur- 
poses (/). 

the witness, and refused. Bnt this was on dence, and his legal situation would not 
the ground that had the witness accepted have been altered. See below, tit. Inte- 
the legacy, he would still have been iucom- rest — Legatee. 
petent, as having been interested at the ( y ) R. v. Usher, Leach, C. C. L. 57, 

time of attestation. But as to this point 3d edit. ; East’s P. C. 999. R. v. Testick, 
see Vol. II. tit. Will. East’s P. C. 1 000 ; 12 Mod. 338. 

(<r) See Kingston v. Gray , Lord Iiaym. ( 2 ) R. v. Wells, B. N, P. 289. R . v. 

745 ; where, upon issue taken on the plea Dean, 12 Vin. Ah. 23. 

ofplene administravit , it was held that a (a) R. v. Smith, East’s P. C. 1000. 

bond-creditor who had been paid was com- (6) R. v. Akehurst , Leach, 178. 

petent to prove the debt and payment, al- ( c ) R. v. Dodd, Leach, C. C. L. 87. 

though, if the bond was not authentic, or East’s P. C. 1003. 

the debt not due, he would be liable to re- ( d ) As to the stamp, see Vol. II. tit. 

fund. But (semble) the liability to refund Stamp. 

was no objection to his testimony, since in (e) Corking v. J arrard, 1 Camp. 17. 
an action to recover the money, the verdict (f) Gibbons v. Wilcox , 2 Starkie’s C. 
in that cause would not have been evi- 43, per Holroyd, J. 
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Release, 
effect of. 


Bull. 


Indemnity* 


A release by one of several plaintiffs (g) or defendants ( k ) is suffi- 
cient. 

Where several parties entered into a joint undertaking, and an 
action was brought against one ; held that a joint contractor, being 
released by him, was a competent witness, although the rest did 
not join in it, as the defendant could only recover against him his 
rateable share, and each would be liable for no more(i). 

Where an interested party is released by the plaintiff to make 
him a competent witness, the defendant cannot take advantage of 
the release by a plea puis darrein continuance (j). 

The failure to execute a release according to an undertaking is 
not a ground for a new trial ( k ). 

Where the witness was objected to as being one of the defend- 
ant’s bail, the Court, upon depositing the sum sworn to, and a 
further sum for costs, made an order for striking out the witness’s 
name from the bail-piece (Z). 

If a witness be called for the plaintiff, who is liable to the de- 
fendant on a bond for the costs of an action, he will be allowed to 
give evidence on depositing the amount of the penalty of the bond 
with the officer of the Court ( m ). 

It is not sufficient that a witness, liable in event of a verdict 
against his party, should have been merely indemnified by a third 
party. 

A sheriff’s officer who made the levy is not a competent witness 
to prove the fairness of the sale of goods taken in execution, al- 
though indemnified by the execution creditor, for it is his interest 
to defeat the action, as he might never get repaid on his indem- 
nity (n). 

Some cases will now be cited to show how parties standing 
in particular relations stand affected in point of competency by 


(g) Hockless v. Mitchell , 4 Esp. C. 86. 

( h ) Whitmore v. Waterhouse , 4 C. & 
P. 883. Where one of several coach- 
owners being sued for negligence, released 
the coachman. A release of a bond-debt 
by one of several obligees operates as the 
release of all. Bayley v. Lloyd , 7 Mod. 
250. A release to one of several obligors 
discharges all, whether the bond be joint 
or joint and several. 1 B. & P. 630 ; Co. 
Litt. 282. 

(i) Duke v. Poumal, 1 Mood. & M. 430. 
And see above, 138, note ( d ). 

(j) In an action against the sheriff for 
removing goods under an execution, with- 


out first satisfying a year’s rent, it was 
held that the tenant being released, was a 
competent witness for the landlord, and 
that the defendant could not avail himself 
of such release by plea puis darrein conti- 
nuance , dot limit the verdict to nominal 
damages only. Thurgood v. Richardson , 
4 C. & P. 481. 

(k) Homing v. English, b Tyr. 185; 
1 C. M. & R. 568. 

(/) Baily v. Hole, 3 C. & P. 560. 
Pearcy v. Homing , 5 C. & P. 503. 

(m) Leesy. Smith, 1 Mood. & R. C. 329. 

(n) Whitehouse v. Atkinson, 3 Carr. & 
P. C. 345. 
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the application of the above principles and rules. Some remarks 
will also be made as to the operation of the late stat. 2 & 3 Will. 4, c. 
42 : but as the effect and meaning of this statute are by no means 
yet determined, it would be presumptuous to do more than offer a 
few suggestions on the subject, which may appear to be warranted 
by such decisions as have already been pronounced. 

The general competency of an accomplice will be afterwards 
considered (o). Some observations will now be made as to the si- 
tuation of accomplices and joint wrong-doers in general, as to their 
competency in respect of interest . In criminal proceedings, the 
motive which usually operates upon the mind of an accomplice as 
a witness for the Crown, is the expectation of personal security (p). 
This (< 7 ) does not disqualify the witness; it was formerly held, 
that even an express promise of pardon would not render him in- 
competent (r). According to the present practice, an accomplice 
has nothing more than an equitable title to pardon in case he gives 
his testimony fairly and openly. And although in certain cases 
an accomplice who discovers other offenders is by the statute law 
entitled to a pardon (5), he is still considered to be a competent 
witness upon a consideration of the intention and construction of 
those statutes. 

The same principle applies to the case of bribery under the stat. 
2 Geo. 2 , c. 24 ; for although the statute enacts, that the disco- 
verer of any other offender shall be indemnified from all the penal- 
ties of the Act, it was held that a witness in an action under the 
statute was competent, although he claimed to be the first disco- 
verer of the defendant's bribery, and although he meant to avail 
himself of such discovery in an action already brought against him- 
self {t ) ; for upon a consideration of the statute the Court held that 
the Legislature intended to render the discoverer a competent wit- 
ness, although he would have been incompetent at common law, 
his own indemnity being the natural and immediate effect of a 
conviction. 

Where an accomplice is to be used as a witness, the usual course, 
as will be seen, is to leave him out of the indictment ( u ), or for the 
attorney-general to enter a nolle prosequi (x), But yet, although 


Accom- 
plice -—Ex- 
pectation of 
pardon. 


Compe- 
tency of a 
co-defend- 
ant. 


(0) Vol. II. tit. Accomplice. 

( p) A s to the expectation of a reward, 
vide infra, 154. 

(q) Vol. II. tit. Accomplice. 

(r) Ibid. 

(s) Ibid. 

(0 Hetoard v. Shipley , 4 East, 180. 
And Vol. II. tit. Bribery. 


(m) Vol. II. tit. Accomplice. Where 
an accomplice has been inadvertently in- 
cluded in the indictment, if it should be 
deemed necessary, an acquittal might be 
taken as to him. 

(x) Ward v. Man , 2 Atk. 229, by Lord 
Hardwicke, who said, that in Crown prose- 
cutions no defendant can be examined on 



Compe- 
tency of a 
co-defend- 
ant. 


144 INTEREST : 

% # 

lie be jointly fqf an offence which is several in its nature, 

it may be doubted jvltpther he be nett still competent, provided he 
be not put upon at the same time; for though several be 

indicted jointly for the same offence, yet the indictment, where the 
nature of the offenceus several, is ateo, several as to each, and the 
case seems to be just the same as if each had been severally in- 
dicted, when they would have been witnesses for each other (y); 
they must therefore, as it seems, be also equally competent as wit- 
nesses against each other ( z .) 


behalf even of the King ; hut the attorney- 
general enters a nolle prosequi against 
that particular defendant before he can be 
admitted as a witness ; anji that this was 
done in a case by Trevor, when attorney- 
general. See also the case of The King 
v. Ellis , Blake and others , Sitt. after 
Trin. 1802, Macnally, 55; where on an in- 
formation by the attorney-general (Law) 
against several for a conspiracy, he en- 
tered a nolle prosequi against two, who 
were examined as witnesses against the 
others. 

( y ) 2 Hale, 280; 2 ' Hoi. Ab. G85, 
pi. 3. 

(z) SeeVol. II. tit. Accomplice. But 
see B. N. P. 285, where it is said, that the 
Court would not allow the attorney-genc- 
ral, on the triul of an information for a 
misdemeanor, to examine a defendant for 
the King, without entering a nolle prosequi 
as to him. But qu. whether in that case 
the witness had not been put upon his trial 
at the same time. See Ward v. Man , 2 
Atk. 229; Macnally, 53. In the case of R. 
v. Lqfone , 5 Esp. C. 154, on an indictment 
for obstructing excise officers, Lord Ellcn- 
borough would not permit co-defendants 
who had suffered judgment by default, to 
be examined as wilncsses for the defend- 
ant who was tried ; saying, that he had 
nevfer known such evidence admitted on 
an indictment for a joint offence. The 
cases on the subject were not, it seems, 
adverted to on that occasion. In J2. v. 
Fletcher , Str. 633, one who had suffered 
judgment by default on a joint indictment 
for an assault, and had been fined, and had 
paid a shilling, was admitted as a witness 
for the other defendant. There indeed the 
witness had been Sued; but it is difficult 
to say how the circumstance, that the 


judgment has been pronounced and exe- 
cuted on the witness, can make any dif- 
ference as to his competency, or how his 
giving evidence can at all alter or affect 
his legal situation. It has been held, that 
upon several indictments against three for 
perjury in proving a bond, each was a wit- 
ness for the others. R. v. Bilmore , Gray 
and Harbin , 2 Hale, 280. And see also 
Gunston v. Dcnons , ib. & 2 Rol. Abr. 685, 
pi. 3. According to the same principle, 
if each had been separately indicted for a 
battery or larciny, the others would have 
been competent witnesses ; for the same 
reason applies which is given by Lord 
PI ale, viz. that they are not immediately 
concerned in the trial against the third, 
and therefore they would, it should seem, 
be also competent, although they were all 
to be included in one indictment, which in 
lcgul effect operates as a several indict- 
ment as to each. See R. v. Frederick and 
Tracy, Str. 1095, where, upon an indict- 
ment against several for an assault, the 
reason for refusing to admit the wife of 
one as a witness for another defendant, 
was, that it was impossible to separate the 
case of the two defendants. R. v. Sher- 
man, C. T. H. 303. It has indeed been 
suggested, that if one who suffered judg- 
ment by default were a competent witness, 
one defendant by so doing, might protect 
the rest, (5 Esp. C. 155) ; assuming it to be 
probable that one of several delinquents 
would sacrifice himself for the salvation of 
the rest, it would by no means be a neces- 
sary consequence that he would be able to 
screen them ; his credit would be open to 
the observation of the jury, and be subject 
to much suspicion. It is also to be ob- 
served, that the prosecutor may in general 
avail himself, if he chooses, of the tcati- 
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An accomplice is also a competent witness for his associates Accom- 
where lie is not indicted at all, or where he is separately indicted (a) ; pllce * 
perhaps also where he is jointly indicted, as where he has let judg- 
ment go by default ( b ). Where, however, the offence is of such a 
nature that an acquittal of his associates would enure to his own 
acquittal, he is incompetent. Thus an accessory before or after 
the fact would be incompetent as a witness for the principal, and a 
co-conspirator would be incompetent to discharge his associates (c). 

In civil cases it seems that an accomplice, or joint wrong-doer, 
who is not a party to the record, is a competent witness on either 
side, unless he be in some way answerable over to the defendant 
for the consequence of his conduct, as an agent is, where the action 
is brought against the principal in respect of the negligence of the 
agent (d). 

It seems to be now held that a joint trespasser is a competent co-tres- 
witness for the plaintiff, although a recovery against the defendant l ,asser * 
would discharge the action against himself (e). This, however, is 
at all events a fact which tends to lessen his credit ( f ). This rule, 
which seems to be commonly acted on in the case of a joint tres- 
passer, seems also to extend generally to all cases where a joint 
tort feasor is called as a witness by the plaintiff (g). 

A co-trespasser, or other joint wrong-doer, who is not a party to 
the record ( h ), is in general a competent witness for the defendant ; 
for the record would not be evidence for him in another action, and 


mony of a particeps criminis , even where 
the latter has a bias on his mind in favour 
of conviction; and therefore there seems 
to be no sufficient reason why a defendant 
should not avail himself of similar testi- 
mony. 

(a) Vol. II. tit. Accomplice. 

(b) Supra, 144, note (z). So if there 
be no evidence against one. See the case 
of the ship Bounty, 1 East, 313, n. 

(c) Vol. II. tit. Conspiracy. 

(d) Infra , 148. 

(e) B. N. P. 286. In the case of Bar- 
nard v. Dawson, Guildhall, Sitt. after 
Mich. Term, 1796, Lord Kenyon rejected 
the testimony of a co-trespasser when 
called as a witness for the plaintiff. But 
in the case of Chapman v. Greaves and 
others, 2 Camp. 333. n. Le Blanc, J. ad- 
mitted a co-trespasser as a witness for the 
plaintiff. But it has been said that the 
learned Judge (Le Blanc) who adinittc 

VOL. I. 


this evidence, afterwards doubted as to 
the propriety of the decision. See Leth- 
bridge v. Phillips, 2 Stark ie’s C. 344. 
In the case of Chapman v. Graves, above 
cited, Le Blanc, J., held that a joint- 
trespasser who had let judgment go by 
default, was not a competent witness for 
the plaintiff. And see Brown v. Brown , 
4 Taunt. 752. In the case of Hall v. 
Curzon and others, 9 B. & C. 646, Lord 
Tenterden said, “ In practice tlie co- 
trespasser is constantly called to prove 
that he did the act by the command of the 
defendant/* 

(/) B. IV. P. 286. 

(g) See Lethbridge v. Phillips , 2 Star- 
kie's C. 544. 

(h) As to the competency of parties 
which rests upon other considerations, as 
well as that of an interest in the event, seo 
tit. Parties. 

L 
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passer. 


his interest is rather on the other side ; since, if the plaintiff failed 
in obtaining compensation against the present defendant, he might 
afterwards attempt to recover it from the witness, and if the plain- 
tiff recovered, the witness would not be liable to the defendant 
for contribution (A). The defendant, in an action of trespass, 
pleaded that R. Mawson, who was named in the simul cum , had 
paid the plaintiff' a guinea in satisfaction. It was held by Eyre, 
C. that Mawson was a competent witness for the defendant ; 
for what he had to prove could not be given in evidence in another 
action, and he admitted himself to be a trespasser (i). 

It has been said, that if the plaintiff can prove the persons named 
in the simul cum in trespass guilty, and parties to the suit, by pro- 
ducing the process, and prove also an ineffectual endeavour to 
arrest them, or that the process was lost, the defendant shall not 
have the benefit of their testimony (J). The grounds of this deci- 
sion are not very obvious ; a co-defendant under such circum- 
stances is neither immediately interested in the event of the suit, 
nor in the record, for the purposes of evidence (It), and he is no 
party to the trial of the issue. In Gilbert’s Law of Evidence (Z), 
this case is propounded: Trespass against A. and B. for two 
horses, evidence against A, as to one,* and the question is, if he 
may be a witness for B., in relation to the other ; and the learned 
writer observes thus : It seems that if it were the same fact, and 
the trespass committed at the same time and place, he may not 
be a witness, because he swears to discharge himself; but if* it 
were not a single fact, but two distinct trespasses at different times 
and places, but arbitrarily joined in the same declaration, then they 
may be witnesses, one for the other, because the oath of one of 


(h) Trespass and plea of liberum tene - 
menturn In a third person, that person is a 
competent witness to prove that after 
having conveyed the land to the plaintiff 
he subsequently conveyed it without war- 
ranty to the defendant., and took a mort- 
gage from him, for he had no legal interest 
in the event ; and his coming to impeach a 
former conveyance to the plaintiff affects 
not his competency, but only his credit. 
Simpson v, Pickering , 5 Tyr. 143. 

Trover by A. for goods fraudulently ob- 
tained from him by B., the latter is a 
competent witness. Triebner v. Soddy , 
7 C. & P. 718. 

The servant of a party who had been 
bargaining for the purchase of a chattel, 
came to the owner, and said that his mas- 


ter desired to look at it, and would keep it 
if approved of : the chattel was in conse- 
quence delivered to the servant ; held that 
the master was a competent witness to 
prove in defence that the message had 
been delivered by his authority, and the 
chattel received and kept by him. GrylU 
v. Davies , 2 B. & Ad. 514. 

(£) Poplet v. James , Trin. 5 Geo. 2; 
B. N. P. 286. 

(j) Iteason v. JEwbank , Hil. 1 Geo. 1, 
per omnes Just. ; B. N. P. 286. Lloyd v. 
Williams, Rep. T. II. 123. Hill v. Fle- 
ming, ibid. 264. • 

{ft) His interest is rather the other 
way. 

(/) 135, 2d ed. 
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them has no influence on the crime laid to his charge, but merely 
goes in discharge of the other. A qucere is however added to this 
case, which certainly goes to a great extent. According to modern 
practice, however, there would be little difficulty in the solution. 
If the plaintiff could not affect A . and B. jointly with respect to 
either of the horses, he would be put to his election against which 
of them he would proceed, for he could not recover jointly against 
both for the separate trespass of either. Having made his election 
to proceed against one, the other would be entitled to his acquittal, 
and would then be a competent witness for the former. 

Where, however, a co-trespasser is made a defendant, he is not 
in general competent as a witness on either side ( m ) ; but if he has 
been made a co-defendant by mistake, the Court will, on motion, 
give leave to strike his name out of the record, even after issue 
joined (n) ; for it seems to be a general rule that a plaintiff' can in 
no case examine a defendant, although nothing be proved against 
him (o). But if there be no evidence to charge one co-defendant, 
he may, after the plaintiffs case has been closed, be acquitted (p), 
and examined as a witness for the rest (y) ; for otherwise the plain- 
tiff might exclude all the defendant’s witnesses, by making them 
co-defendants. 

Where a co-trespasser lets judgment go by default, he is a com- 
petent witness for a co-defendant (r), but he is not a competent 


(m) Per Le Blanc, J. 2 Camp. 300 (u.) 

(n) B. N. 1\ 285; 1 Sid. 441. 

( o ) B.N.P. 285. 

( p) In Huxlij v. Berg , 1 Starkie’s C. 
08, Lord Ellenborough held, that no evi- 
dence having been given to affect Jones, 
one of the several defendants in trespass, 
the latter ought not to he acquitted until 
the whole case was ready for the jury ; 
but that, after evidence brought by the 
other defendants, the plaintiff could not, 
in adducing evidence in reply, give fresh 
evidence to implicate Jones. — Where three 
of five joint-contractors had pleaded that 
after the promises and cause of action 
they became bankrupts, and the plaintiffs 
proved their debt under the commission, 
and elected to take the benefit thereof, and 
issue joined on the proof under the com- 
mission; a question arising whether the 
other two defendants had continued part- 
ners to the time of the contract, though 
the evidence on the issue on the bankrupt’s 
plea is for them, they are not entitled to a 
verdict in the midst of the cause, that they 


may be called as witnesses for the other 
defendants. Emmett v. Butler , 7 Taunt. 
590; and see 1 Moore, 302. Currie v. 
Child , 0 Camp. 283. Wynne v. Anderson , 
3 C. & P. 596. Wright v. Paulin , Ry. 
& M. C. 128. Especially if the other de- 
fendants call witnesses ; ib. But in the 
case of Kendall v. Kilshaw , Lancaster 
Spring Ass. 1834, Alderson, J. held that a 
co-defendant, against whom there was no 
evidence, ought to be acquitted at the end 
of the plaintiff’s case. lie said that this 
had been so held by all the Judges on 
consultation ; and that were it otherwise, 
the party against whom no evidence was 
offered would be entitled to cross-examine 
all the witnesses for the defendant. The 
same was held by Parke, J., in Child 
v. Chamberlain j C C. & P. 416; and 
see Bate v. Bussell, 1 Mood. & M. C. 
382. 

(q) Gilb. L. Ev. 134, 2d ed.; 1 Hale, 
307 ; 1 East, 313. 

(r) Ward v. Haydon and Ventorn , 
2 Esp. C. 552. And the same point was 

L 2 
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Agjnt. 


Factor. 


witness for the plaintiff(s). So a co-defendant in ejectment, who 
lets judgment go by default, is a competent witness for another 
defendant (£). 

A gents . — Where a servant acts for his master in the common 
course of business, he is, as has already been seen, competent 
from the necessity of the case ( u ) ; such testimony lias been 
deemed to be admissible upon a penal action against the master 
for selling coals without a bushel (x). Where money has been 
paid by the servant for his master ( y ) ; where the son has received 
money for his father, and paid it over to the defendant ( z ) ; where 
an apprentice has paid his master’s money by mistake (a) ; where 
a porter has delivered goods for his employer (b) ; where a carrier 
has been employed to convey goods, although he was responsible 
to the consignor fc). In an action against a captain for deserting 
the vessel, a mariner who was on board was held to be a competent 
witness to prove that there was a necessity for leaving the ship, 
although he had given a bond to the captain not to desert (<i). 

In proof of the sale of goods, the factor is competent (e) to 
prove the contract, even where he is to receive a per-centagc lor 
his own commission (/), or although he is to receive the excess of 
the price beyond a specified sum, for his own use; ( g ), or has a 


ruled by Wood, B., Lancaster Spring Ass. 
1809, cited 2 Camp. 334, in note. And 
see Chaft man v. Greaves , ibid. 

(*) Per Le Blanc, J., Chapman v. 
Greaves, 2 Camp. 334 ; who said, that the 
general rule was, that no person who was 
a party to the record was admissible as a 
witness; and he distinguished between that 
case, where the witness was called to in- 
culpate the defendants, and those (cited 
in the last note) whore he is called to ex- 
culpate them ; and said, that, whore there 
was an innovation he was not disposed to 
extend it. 

(i t ) Dormer v. Fortcscue , Mich. ,9 Geo. 2 ; 
B. N. P.285. But if he plead, and by that 
means admit himself to be a tenant in pos- 
session, the Court will not upon motion 
strike out liis name ; but senible , if lie con- 
sent to let a verdict pass against him for 
as much as he is proved to he in possession 
of, lie ought to be admitted as a witness 
for a co-defendant. B. N. P. 286. 

(w) Supra , 133. Spencer v. Goulding, 
Peake, 129. Duel v. Harding , 1 Str. 595. 
Lewis v. Fogg, 2 Str. 944. Cock v. 


Wharton, 2 Str. 1054. Tullidge v. Wade, 
3 Wils. 18. Green v. Few Hirer Com- 
pany , 4 T. 11. 590 ; contra, Dunsley v. 
Westbrowne , 1 Str. 414. 

(x) Per Lee, C. J., East India Com- 
pany v. Gosling , B. N. P. 289. 

(?/) Theobald x. Treggot , 11 Mod. 262. 
(z) 1 Salk. 289 ; B. N. P. 289. 

(a) Martin v. Horrell , 1 Str. 647. 

(ft) B. N. r. 289. 

(c) Fort. 247. I loss v. Howe , 3 Ford’s 
MSS. 

(d\ East India Company v. Gostling, 

B. N. P. 289 ; 3 F. 89. But \semble ) this 
would be evidence without resorting to 
the exception from necessity. 

(e) 1 P. Wins. 429. Bent v. Balter , 
3 T. R. 27 ; Pr. in Cli. 207. 

(/) Dixon v. Cotoper, 3 Wils. 307. 
And see Lloyd v. Archhowle , 2 Taunt. 
324. Where the party employed to do 
work agrees to give half the commission 
to a third person, it is a mere sub-contract. 
Gibbons v. Wilcox and others, 2 Starkie’s 

C. 45. 

(g) Benjamin v. Porteus, 2 H. B. 590. 
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lien on the policy on which he has effected an insurance ( li ). So Agent, 

where the payee of a bill of exchange indorsed it in blank, and 
delivered it to an agent to procure acceptance, in an action of 
trover by the payee against the drawee, the agent is a competent 
witness to prove that he left the bill with Mm for acceptance (i). 

The rule seems to extend to all acts done by the agent, as far as 
he acts according to the direction of his principal in the usual 
course of business. But where an action is brought against the 
principal for the negligence of his agent, and evidence has been 
given of such negligence, the agent is in general incompetent 
without a release, for there the verdict against the principal would 
be evidence in an action brought by him against the agent (A), and 
the exception from necessity does not apply, because culpable acts 
of negligence and misconduct are not to be considered as arising 
in the common and ordinary course of dealing ; they are not so 
usually confined as matters of trade and contract are, to the know- 
ledge of the agent alone; and the agent himself stands in a very 
di fie rent situation; where the subject-matter of his testimony 
arises in the course of his ordinary employment, there is not so 
strong a reason to discredit him "as there is where his misconduct 
is made the very ground of the proceeding, and where he would 
ultimately be responsible for the whole of the damages recovered. 
Accordingly in an action against the owner of a coach or vessel, 
for the negligence of the coachman or sailor, the latter are not 
competent for the defendant (Z). In an action against the master 
of a ship for running down another, the pilot is not competent (wi) 
without a release (n). So in action against the sheriff 1 for the mis- 
conduct of the officer, the latter is not competent (o). So in an 


(h) Hunter v. Leathley, 10 B. & C. 
858 . 

(i) Lucas v. Haynes , Lord Raym. 871. 
Where the pluintiff sent goods to the de- 
fendant to sell on commission abroad, for 
which his agent in London had accepted 
a bill, and which was then lying dis- 
honoured in the hands of plaintiff; held, 
that such agent was a competent witness 
to prove the sale of the goods. Martineau 
v. Woodland, 2 C. & P. 65. 

(A) Vide supra , 135; and see 4 T. R. 
690. 

(0 4 T. R. 590. In an action against 
an agent for purchasing goods of an infe- 
rior quality, Gibbs, L. 0. J. rejected the 
testimony of the broker of the defendant, 
who was called to prove that he had pur- 


chased goods of the best quality. Covers 
v. Mainwarmg, 1 Holt’s C. 139. In ge- 
neral the principle is inapplicable, where 
the agent or servant has acted beyond the 
ordinary scope of his employment. It lias 
been seen that previous to the late statute, 
one who had purchased goods in his own 
name was not a competent witness for the 
plaintiff (the vendor) to prove a sale to 
another. Mach rain v. Fortune , 3 Cum]). 
317. Supra, 112. 

(tn) Martin v. Ilenrickson , Ld. Ray in. 
1007 ; Salk. 287. Green v. New Jtiver 
Company , 4 T. R. 589. 

(n) Jarvis v. Hayes, Str. 1803; supra, 
115. 

(o) Powell v. Hart, Ld. Raym. 1411. 
The reason given in the report is, that the 

L 3 
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Agent. 


Bail. 


"Witness 
liable to 
costs. 


action against the New River Company, to recover for damages 
done to a horse by the bursting of a pipe, after evidence that infor- 
mation had been given to a turncock, an agent of the defendant, 
as to the dangerous state of the pipe, which, had it been attended 
to, would have prevented the mischief, it was held that the agent 
was incompetent as a witness to disprove the negligence (/>). 

The rule in favour of admitting the testimony of an agent does 
not extend to one who is an agent merely in the particular trans- 
action (q). It seems that, in general, where a proposed witness 
would otherwise be incompetent by reason of liability over to the 
party calling him for the amount recovered, competency is restored 
by an indorsement on the record, according to the late statute ( r ). 
One who has undertaken to execute particular work at a fixed 
price, and who in turn employs sub-agents to do the work, on an 
action brought by one of the latter against his principal, is a com- 
petent witness to prove that he, and not the defendant, employed 
the plaintiff (s), although he has been paid. 

Bail . — Neither the bail (^) nor the wife of one who is bail(w), 
nor one who has deposited money with the sheriff on the defend- 
ant’s behalf in lieu of bail ( x ), is a competent witness for the 
defendant. Where one who is bail is a material witness for the 
defendant, the proper course is to apply to the Court to justify and 
substitute another bail ( y ). 

Where the witness for the defendant on the voire dire admitted 
he was bail to the sheriff, but did not justify nor do anything to 
get his own recognizance discharged, but had heard that bail had 
justified ; it was held that an examination on the voire dire did not 
let him in to give evidence of what he had heard, and that the ex- 
planation being insufficient, he was incompetent ( s ). 

Corporator . — See Vol. II. tit. Corporation. 

Costs . — Any engagement to pay the costs, or any portion of 


officer has given a bond to the sheriff for 
his proper conduct ; but he would be in- 
competent on the general principle, al- 
though no bond had been given. 

(p) Greeny. The New River Company , 
4 T. R. 589. See Mellor v. Falconer , 

1 Camp. 251 ; 15 East, 474 ; 3 Camp. 519 j 

2 Lord Ray in. 1007. 

(q) Edmonds v. Lowe, 8 B. & C. 408. 

(r) And, sernble , the same principle 
applies where the plaintiff calls his own 
agent 

(•) Wilson v. Gellatly , 2 Curr. & P. C. 


407. Note, that the witness had become 
bankrupt, and had not obtained his certi- 
ficate, and the money had been paid to his 
assignees. 

( t ) Carter v. Pearce, 1 T. R. 104. 
Hawkins v. Inwood , 4 Carr. & P. 148. 

(u) Cornish v. Pugh, 8 D. & R. 05. 

( x ) Lacan v. Higgins , 3 Starkie’s C. 
184. 

(?/) See Tidd’s Practice, 282, 7th cd. 
Whateley v. Feamley, 2Chitty’s R. 103. 

(z) Hawkins v. Inwood, 4 Carr. & P. 
148 
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them, on either side, creates an obvious interest on that side, and 
accordingly disqualifies the witness, but he may be rendered com- 
petent by a release by the attorney, or other person to whom he 
has engaged to pay the costs. And on this ground executors and 
trustees are in many instances excluded from giving testimony, 
although they have no private interest in the subject-matter of the 
suit, for they are still incompetent if they are legally liable to the 
costs of the suit (a). So one who has advanced money in support 
of a suit, for which security is given, partly on the thing demanded, 
is not competent, although the remaining security be sufficient to 
cover his demand (fi). The prosecutor of an indictment which the 
defendant has removed by certiorari is competent, although entitled 
to costs, if the verdict be found in his favour ; for otherwise a de- 
fendant might, by such a removal, exclude the prosecutor’s testi- 
mony (c). Upon an indictment for non-repair of a road, the pro- 
secutor is competent, although the Court has power to award costs 
in case the prosecution appear to be vexatious ; for vexation will 
not be presumed, and the awarding costs is merely discretionary (d). 

Although the contrary was once held (e), it is now fully settled 
that where a witness stands indifferent as to the sum claimed in a 
cause, his liability to one party for the costs by way of special 
damages renders him incompetent (f). One who has received 
money due from a defendant to a plaintiff is not a competent wit- 
ness for the defendant to prove that he received the money as agent 
for the plaintiff’ or in his own right, if he has so conducted himself 
that he would in the event of a verdict for the plaintiff be liable 
over to the defendant, not only for the money received, but the 
costs of the action ( g ). 

Creditor . — A creditor is a competent witness for an executor, to 
recover a debt due to the estate. The interest which he may have 
in increasing the estate is too uncertain to exclude his testimony (7/,). 


(a) h{fra> tit. Interest — Trustee. 

(b) Per Holt, C. J., Norris v. Napper, 
Ld. Ray in. 1007, 8. 

(c) It, v. Muscott , 10 Mod. 103. 

(d) 11, v. Hammersmith , 1 Starkie’s C. 
357. It. v. Cole , 1 Esp. C. 100. 

(e) Ilderton v. Atkinson , 7 T. R. 480. 
Birt v. Kershaw, 2 East, 458, but ques- 
tioned in Towncnd v. Downing , 14 East, 
505. 

if) Jones v. Brook , 4 Taunt. 404. 
H arnum v. Laslrrey , Holt’s C. 300. Ed- 
wards v. Lowe, 8 11. & C. 407. Larbalas- 
tier v. Clarke, I B. & Ad. 002. 


(g) Per Littledale, J. in Larbalastier 
v. Clarke , 1 I). & Ad. 800. Note, that he 
regretted that such a rule liad been esta- 
blished, because in many cases it is difficult 
to ascertain whether a party so situated 
will be liable to answer for the costs. 

(/i) Nowell v. Davies , 5 II. & Ad. 308. 
Davies v. Davies , Mood. & M. C. 345. 
Pauli v. Brown, 0 Esp. C. 34. And per 
M* Donald, C. B. the creditor may give 
evidence for his debtor in his life-time, 
and is equally competent after his death. 
Ld. Ellenborough, in Craig v. Cundell, 
1 Camp. C. 381, held that a creditor was 
L 4 
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In criminal 
proceed- 
ings. 

The party 
iuj ured 


A creditor of a bankrupt is not competent to increase the divisible 
fund ( k ). Here the funds are held by a trustee for the use of the 

creditors, to be divided rateably in proportion to their debts ; they 
are, in effect, the creditors’ own funds awaiting such division. 
But a creditor who has assigned his debt, though but by parol, is 
a competent witness to increase the fund out of which the debt is 
to be paid ( l ). Several creditors agree to contribute in the usual 
way to the expense of collecting the proceeds under a commission 
of bankrupt, that is, to contribute in proportion to their respective 
claims; an attorney employed by all having sued one, another who 
has paid his share is competent to prove the defendant’s promise (*»)• 
Criminal Proceedings . — It seems to be now settled that the 
party injured is a competent witness for the prosecution in all 
cases (w), unless some private compensation is given by a statute to 
the party injured, in the nature of the damages (o) ; for it is not to 
be presumed that a witness in a public prosecution is actuated by 
revengeful or improper motives, and he has in general no legal in- 
terest in the conviction beyond that of any other witness. It was 
formerly held, very generally, that the party defrauded was not a 
competent witness upon an indictment for the fraud, except in some 
instances ex necessitate {p) ; and, therefore, that the plaintiff was not 
competent to prove the perjury of the defendant in his answer (q) 
to a bill of the witness in equity. 


not a competent witness for an executor, 
if it appeared that the estate was insolvent, 
although, as was urged, the interest was 
uncertain, and the executor might give a 
preference ; hut in the case- of Davies v. 
Davies , Parke, B. ruled that an unsatis- 
fied creditor was a competent witness for 
an administrator, under the plea of plane 
administravit ; and the ruling in Pauli v. 
Brown was confirmed by the Court in 
Nowell v. Davies . Quaere, whether in 
such a case the question of the solvency 
or insolvency of the estate be material ? 
According to the principle suggested by 
Macdonald, B. it seems not to be so, for in 
the case of a living debtor, the competency 
of the creditor would not be affected by the 
insolvency of the debtor. See the obser- 
vations of Parke, J., 5 B. & Ad. 370. 

(&) 2 Camp. 301. And Shuttleworth 
v. Bravo, Str. 507. Where the plaintiff 
sued two on a joint contract, and one 
pleaded his bankruptcy and certificate, 
held that by suing both, the plaintiff had 


elected not to prove the debt under the 
separate commission, and that a verdict in 
that action could not affect the interests of 
the, bankrupt’s creditors, one of whom was 
therefore a competent witness to prove 
the joint contract. Blannin v. Taylor , 
1 Gow’s C. 199. A creditor is not a com- 
petent witness to deprive the bankrupt of 
his allowance. Ib. See Vol. II. tit. 
Bankrupt. 

(l) Heath v. Hall, 4 Taunt. 32G. 
Granger v. Furlong , 2 Black. 1273. 

(m) Taylor v. Cohen, 4 Bing. 53. 

(n) An exception, which till lately ex- 
isted, in the case of forgery, is removed by 
the stat. 9 Geo. 4, c. 32, s. 2. See Vol. II. 
tit. Forgery. 

( o ) B. v. Boston., 4 East, 572 ; and see 
4 East, 182. Gilb. L. Ev. by Loft, 221. 

( p ) Per Holt, C. J., B. v. Macartney 
$ others, Salk. 286. Per Twisden, J., 
B. v. Paris , 1 Vent. 49. 1 Sid. 431. 

( q ) B. v. Nunez, 2 Str. 1043. 
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Such decisions seem to have been founded on the supposition 
that the verdict would be admissible evidence for the witness in 
a subsequent proceeding, so as to entitle him to a remedy for the 
injury, or to protect him against the effects of the fraud. But this 
doctrine has long been exploded (r) ; and it seems now to be per- 
fectly settled that the record of conviction would not be admissible 
evidence in any civil proceeding. In the case of the King v. 
Broughton (s), which was a prosecution for perjury, founded on 
the defendant’s answer to a bill in equity, Lee, C. J., notwith- 
standing the previous decisions ( t ), admitted the testimony of the 
plaintiff 1 in equity; there, however, it appeared that the equity suit 
was at an end. But in the case of the King v. Boston (w), where 
perjury had been assigned on the defendant’s answer, the plaintiff* 
was held to be competent, although the equity suit was still 
pending. And this, on the ground that a court of equity would 
not look at a conviction founded on the testimony of the plaintiff, 
although it was also founded on other circumstances confirmatory 
of his testimony. Accordingly, the witness is competent upon an 
indictment for tearing a promissory note, payable to him (x), or 
for extorting a bond from him (y): upon an indictment for usury, 
although he was borrower of the money (z), and has not repaid it. 
So where money has been extorted from him under threat of im- 
prisonment, or corporal injury (a) ; for cheating him of money by 
false pretences ( h ) ; so upon an information for fraudulently pro- 
curing the witness to execute a cognovit (c). 

A witness is competent notwithstanding an expectation that he 
shall in the event of conviction obtain a return of his goods, by 
virtue of a statute (d), And so he was in the case of an appeal of 


Compe- 
tency of 
prosecu- 
tors. 


Prosecutor 
in criminul 
proceed- 
ing. 


Expecta- 
tion of re- 
ward. 


(r) See Ld. Mansfield’s observations in 
Abraham v. Bunn , 4 Burr. 1229. And 
Ld. llardwicke’s in R, v. Bray, C. T. 
Hard. 359. 

(s) 2 Str. 1229. 

(t) B. v. Whiting , 1 Salk. 283. 1 Ld. 
Raym. 396. See Cas. Temp. Ilardw. 359. 
B, v. Nunez , Str. 1 043. B. v. Ellis , Mac- 
nally, 55. B . v. Watt, Hard. 331. 

(u) 4 East, 572. And see the case of 
Bartlett v. Pickersgill , there cited, where 
the Ld. Keeper dismissed a petition for 
leave to file a supplemental bill in nature 
of a bill of review, the defendant having 
been convicted of perjury, committed in 
his former answer, on the evidence of the 
plaintiff. 


(x) B. v. Moise y Str. 595. 1 Sid. 431. 
1 Vent, 49, contrary to the opinion of 
Twisdcn. 

( y ) B. v. Brent , cited Ann. 268. 

(s) R. v. Sewell, 7 Mod. 118. 

(a) Ibid. 

(b) B. v. Macartney £ others, Salk. 
286. 

(c) R . v. Paris, 1 Sid. 431. 1 Vent. 
49. 

( d ) At common law the owner was en- 
titled to retake the goods, unless the pro- 
perty had been changed by waver, seizure 
by the King, or sale* in market overt. 
East’s P. C. 759 ; Gilb. Ev. 222. By the 
stat. 21 Hen. 8, c. 11, the owner prosecuting 
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Reward. robbery, although the object is in part the recovery of his pro- 
perty. 

The stat. 21 Hen. 8, c. 11, expressly directs restitution in cases 
where the felon shall be attainted by reason of evidence given by 
the party robbed, &c., or by any other by his procurement. The 
late stat. 7 & 8 Geo. 4, c. 20, s. 57, does not contain words which 
expressly recognize the competency of the party robbed to give 
evidence, but the object of the enactment is stated to be in order 
to encourage the prosecution of offenders ; and it is manifest that 
to exclude the testimony of owners in such cases would have a 
contrary and prejudicial effect (e). 

So a witness is competent although he expects a reward in case 
of conviction, by virtue of particular statutes (/), by proclamation, 
or in consequence of the voluntary offer of a reward which has 
been held out in order to ensure the apprehension and conviction 
of offenders ( g ) ; for these statutes were enacted for the express 
purpose of stimulating activity and diligence in the prosecution of 
offenders, and of rendering their conviction more certain ; but the 
very opposite effect would take place if prosecutors and others were, 
in consequence of their expectation of such rewards, to be dis- 
qualified as witnesses; whence, it seems, the intention of the 

the stealer of a horse to conviction is en- better reason : for, as wa9 observed by 
titled to restitution, notwithstanding a sale Ld. Ellcnborough, in considering the effect 
in market overt. By the stat. 7 & 8 Geo. 4, of the Bribery Act, (which gives indemnity 
c. 21), s. 57, if one be indicted for stealing, to a discoverer,) the statute give a Par- 
taking, obtaining, converting, or know- liamentary capacitation to the witness, 
ingly receiving any property by or on be- notwithstanding liis interest in the result 
half of the owner of the property, or his of the cause ; for it is not probable that 
executor, shall be convicted, the property the Legislature would intend to discharge 
shall be restored to the owner or his repre- an offender upon his discovering another, 
sentative ; and a summary power is given so that the latter might be convicted, witli- 
to the Court to award restitution. See out intending that the discoverer should be 
further, Vol. II. tit. Accomplice — Bri- a competent witness. 4 East, 183. And 
behy. see Vol. Jl. tit. Bribery. The making 

(e^ See the observations of Bayley and competency to depend in such a case on 
Parke, Js. in the case of R. v. Williams , the greater or less degree of urgency, af- 
0 B. & C. 560. It was held in that case fords no definite limit j it is rather for the 
that on an indictment for a forcible entry, Legislature than the Judge to draw a pc- 
the tenant was not competent, for he would remptory line. 

be entitled to a writ of restitution. Tiie (f ) R. v. Rudd , Leach’s C. C. L. 157. 

case was distinguished from that of a pro- Ilaw. P. C. b. 2, c. 40, s. 135. Vol. II. 
seeutor in felony, who would be entitled to tit. Accomplice. Sec also Vol. 11. tit. 
restitution of goods on two grounds. The Bribery. 

absence of provisions recognising expressly (g) R v. Ld. G. Gordon , Leach, 353. 
or by implication the competency of the R. v. Dylonc , Ons. N. P. 257. Esp. N. P. 
owner in the former case, and less urgent 713. Rookwood's Case , 4 St.Tr. 684. , 
necessity. The former seems to be the 
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Legislature may be inferred that such witnesses should still be Reward, 
deemed competent. In the case of appeals, the objection was never 
allo wed to operate. At all events the admission of such testimony 
may be referred to the principle of necessity, which does not operate 
so powerfully in any other class of cases (A). 

Where a reward is offered by any private person or body of 
persons, the witness would nevertheless be competent on another 
ground, since the public had an interest in his testimony previous 
to the offer of the reward, which could not be defeated by the 
voluntary act of any individual. 

The principle lately adverted to applies also to cases where an 
indictment has been removed by certiorari ; for if the prosecutor’s 
claim to costs took away his competency, the act of parliament (i), 
which was intended to discountenance the removal of suits by 
certiorari , would give the greatest encouragement to such re- 
movals (A) ; besides, it seems to be clear that a defendant cannot 
by his own act cast an interest on the prosecutor so as to disqualify 
him (Z). It seems also that the prosecutor of an indictment for not 
repairing a highway is competent, although he may in the result 
be liable to costs (m). 

But in all cases the motive which may influence the mind of the 
witness is a matter for the consideration of the jury; and if they 
can infer from his situation or conduct that such motive is an im- 
proper one, they are at liberty to make deductions from the credit 
which they give to his testimony accordingly. 

Where a statute gives a specific remedy to the party injured, he 
is as much disqualified as a witness in a criminal prosecution as if 
he sought the remedy by a civil action ; and therefore, upon an 
indictment for perjury upon the statute, the party injured is not 
a competent witness, since the statute gives him 10 Z., although he 
would have been a good witness upon an indictment for perjury at 
common law (r). 

The former rule still prevailed with respect to indictments for the 
forgery of negotiable instruments , although it had been relaxed in 
other cases ; and it was held (until the late statute) ( o ) that no one 

(A) Sec the observations of Parker, C. J. had been removed into the K. B. by certio- 
in The Queen v. Muscat, 10 Mod. 193. rari , was examined without objection. 

(i) 5 & 0 Will. & Mary, c. 11. See tit. Highway. 

(ft) Per Parker, C. J. 10 Mod. 194. (m) See jR. v. Inhabitants of Hammer* 

(/) Vid. supra, 129. At the York smith, 1 Starkie’s C. 357« 

Spring Ass. 1821, the prosecutor of an in- (w) B. N. P. 289. 2 Haw. c. 46. 

dictment for not repairing a road, which (o) Sec Forgery. 
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could prove the forgery upon whom the instrument, supposing it 
to be genuine, would have been binding (p). 

Devisee. It hag been held that a devisee who takes a vested interest under 
a will, of land, is not a competent witness in an action of ejectment 
brought by another devisee against the heir(y). As the judgment 
however would not be evidence either for or against £he witness in 
a suit with the heir, this position seems to be untenable (r). 

Executor. ' An acting executor is competent to support the will by proof of 
the sanity of the testator, although he may become liable as an 
executor de son tort (, $ ). So one who has acted under the first will 
is competent to prove a codicil setting up the first (£). And it 
seems that executors and trustees in general may be witnesses as 
to the trust estate, provided they take no beneficial interest (ft); it 
has been decided so long ago as the time of Lord Hale, that an 
executor having no interest in the surplus is a good witness to 
prove the will in a cause relating to the estate (x), and this has been 
followed by many other decisions to the same effect. 

In an action against an administrator, one of his sureties for the 
due administration of the effects is a competent witness to defeat 
the action (y); for the bare possibility that an action will be 
brought is no objection to competency, and in order to disqualify 
a witness it is necessary to show that he will derive a certain 
benefit from the result, one way or other (z); even a creditor of' 

<*> R. v. Dodd , Leach, 184, ild edit. seised, she would be entitled, whether the 
Hard. 332, pi. 7. 3 Salk. 172, pi. 4. Co. lands were in the possession of the lessor 
Litt. 352. 2 Ins. 39. R. v. Russell, of the plaintiff or the defendant. 

Leach, 8. R.\. Rhodes, Str. 728. Salk. (s) Goodtitle v. Welford , Doug. 134. 
283. Shank v. Payne , Str. 633. Caffy's See 1 1\ Wins. 287. 1 131. Rep. 365. 
Case , East’s P. C. 995. Hard. 351. Mod. 107. 3 Will. Itep. 181. 1 .Barnard, 
Vol. II. tit. Fokgeky. 12. 

(q) Pyke v. Crouch , 1 LordRaym. 730; (0 Bay Us v. Wilson, cited Burr. 2254. 

in Helliard v. Jennings , on an issue of (?/) 1 Mod. 107. 1 P. Wins. 290. 

devisavit vel non , it was assumed that a Goodtitle v. Welford, Doug. 134. Heath 
devisee was incompetent. v. Hall, 4 Taunt. 328. Phipp v Pitcher , 

(r) An executor who takes a pecuniary ® Taunt. 220. Bettison v. Bromley, 12 
interest under a will is a competent witness East, 250. 

to support the will in an ejectment brought ( x ) Per Lord Ellenborough in Bettison 

by the heir-at-law. Doe v. Teage, 5 B. & v. Bromley, 12 East, 253. In that case 
C. 335. So in Doe v. Maisey, 1 B. & Ad., it was held, that the wife of an executor 
439, it was held that the mother of the who took no beneficial interest under the 
defendant in ejectment, who claimed as will, was a credible witness to the will 
heir-at-law of his father, was competent under the statute. See tit. Will. 
for the defendant, for the record would be (y) Carter v. Pearce, 1 T. It. 163. 

no evidence of the father’s seisin to entitle z ) Per Buller, J. ibid, 

the widow to dower ; and that if he was 
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the administrator’s, which is a stronger case, would be a competent 
witness (a). 

A creditor is a competent witness for an administrator to prove 
due administration, by payment of a debt to himself (6). 

The heir apparent is a competent witness as to the estate, for 
he has no present legal interest ; but a remainder-man is incom- 
petent (c). 

Where an informer, upon the conviction of the offender under a 
penal statute, is entitled to the whole or to any part of the penalty, 
he is obviously interested, and therefore incompetent (d). 

Where the statute gave one half of the penalty to the informer, 
and the first witness proved the commission of the offence, and 
also that no other person had given information, he was held to be 
incompetent (e). 

The objection does not apply where the penalty can be recovered 
only by a distinct proceeding, in which the conviction would not 
be evidence (/). 

An inhabitant of a county or other district upon which any duty 
is thrown, to which the witness is bound to contribute, is not com- 
petent to give evidence in discharge or alleviation of the burthen. 
Accordingly it was held, that a party who was liable to a county- 
tax for the support of the suit was incompetent (g). 

By the stat. 1 Ann. c. 18 , s. 13 , inhabitants are competent wit- 
nesses upon indictments against private persons for the non-repair 
of a bridge (A). 

In an action against the hundred (£), an inhabitant was made 
competent (k) by the stat. 8 Geo. 2 , c. 10 , s. 15 . 


(a) Per Buller, J., Carter y. Pearce , 1 
T. R. 103. And see Vol. II. tit. Executor. 
(ft) Vol. II. tit. Executor. 

(c) Smith v. BlacJthani , 1 Salk. 283. 

( d ) P.v • Tilley , Sir. 310. Jt. v. Stone, 
2 Lord Itaym. 1545. Ii. v. Piej'cy, Andr. 
18. P. v. Blaney , Andr. 240. P, v. Cob- 
bold !, Gilb. 111. P. v. Shipley , Gilb. 113. 
Portman v. Oakden , Say. 179. In the 
case of The King v. Teasdale , 3 Esp. C. 
08, upon an indictment under the st. 21 
Geo. 3, c. 37, fl. 31, an informer was held 
to be competent on a presumption, as it 
seems, that the Legislature, in imposing 
penalties, meant to admit the testimony of 
informers, as being essentia! to effectuate 
the provisions of the statute. The prin- 
ciple is not satisfactory, and occasions 
difficulties, which might easily be avoided 
by an express provision. 


(e) P. v. j Blackman, 1 Esp. C. 90. 

(/) As in a prosecution under the stat. 
9 Ann, c. 14 s. 5, by the loser of money 
at cards. P. v. Luckup, Willes, 425, 
n. (c) ; or on an indictment (st. 23 Geo. 2, 
c. 13, s. 1), for seducing artificers. P. v. 
Johnson, Willes, 425, n. (e). And see the 
observations of Bayley, J., 9 B. & C. 
557. 

( g) County qf Salop v. County qf Staf- 
ford, 1 Sid. 192; 2 Lev. 231. 

( h ) Vol. II. tit. Bridge. Before the 
statute such evidence seems to have been 
admitted on a principle of necessity. Gil. 
Ev. 113 ; 2 Show. 47; 1 Vent. 351. 

(i) On stat. of Winton. 13 Edw. 1, st. 2, 
c. 1. See Vol. II. tit. Hundred. 

(k) He was before the statute held to 
he incompetent, even although he paid no 
taxes or parish duties, because he might 


Heir at ’ 
law. 


Informer. 


Inhabitant. 

County. 
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Inhabitant. So in settlement cases, a rated inhabitant formerly was incom- 
petent to give evidence for his own parish (/) as to the pauper's 
place of settlement ; neither could he give evidence to extend the 
boundaries of his parish ( m ) ; so before the stat. 27 Geo. 3, c. 29, 
a rated parishioner was incompetent to give evidence in any pro- 
ceeding for a penalty given by any statute to the poor of the 
parish (w). For although, in the case of Townsend v. Row (o), it 
was held that a parishioner was competent to support the title to 
an estate, where the remainder, after an estate for life, was limited 
to the minister and churchwardens for the use of the poor of the 
parish, yet this was decided upon the untenable ground tliaf; the 
interest was too minute to disqualify the witness (p). But by 
the statute above referred to, it is enacted, that an inhabitant of 
any place or parish shall be a good witness, although a penalty 
accrue to the poor, provided such penalty do not exceed 20/. ( q ). 

By the stat. 7 & 8 Geo. 4, c. 29, s. 04, and 7 & 8 Geo. 4, c. 29, 
s. 29, upon summary convictions, the evidence of the party grieved 
is to be admitted in proof of the offence ; so also is the testimony 
of any inhabitant of the county, riding, or division in which the 
offence shall be committed, notwithstanding any penalty or for- 
feiture in respect of the offence may be payable to the general rate 
of such county, riding, or division. But in the case of the party 
grieved giving such evidence, he is not to receive any portion of 
the penalty. 

By the stat. 3 & 4 Will. & Mary, c. 11, in all actions brought, 
either in the Courts at Westminster or at the assizes, for money 
mis-spent by the churchwardens, the evidence of the parishioners, 
with the exception of those who receive alms, shall be admissible. 

And by the stat. 54 Geo. 3, c. 170, s. 9, it is enacted, that no 
person rated or liable to be rated to any rates or cesses of any dis- 
trict, parish, township or hamlet, or wholly or in part maintained 
or supported thereby, or executing or holding any office thereof or 
therein, shall, before any court or person or persons whatsoever, be 

be liable when the tax came to be levied, vis v. Hay , 3 F. 182, 10 Geo. 2, where, in 
2 Keb. 73. Mod. 73. Bat sec the cases an action under the game laws, a pa- 
cited below. And now see the late stat. rishioner was held to be competent. There 
7 & 8 Geo. 4, c. 31, s. 5. Lee, C. J., cited Phillips v. Scallard , 6 

(0 It. v. Prosser , 4 T. R. 17. E. v. Geo. 2, in C. B., wherein a similar case a 

South Lynn , 5 T. R. 664. It. v. Little new trial was moved for, and the Court 

Lumley, 6 T. R. 157. were of opinion that the witness ought 

( m ) Deacon v. Cooke, cited 2 East, to have been admitted. But see 1 Barnes, 

559. 435, where it appears that the new trial 

(n) 1 Sess. Cases, 874, cited Say. 180. was moved for on a different ground. 

Ip) 2 Sid. 109. (q) It. v. Davis , 6 T. R. 177. 

( p) But see 2 Vem. 217. See also Jer- 
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deemed and taken to be by reason thereof an incompetent witness Inhabitant, 
for or against such district, &c. in any matter relating to such 
rates (r) or cesses , or to the boundary between such district, &e. and 
any adjoining district, &c. ; or to any order of removal to or from 
such district, &c. ; or the settlement of any pauper in such district, 

&e.; or touching any bastards chargeable , or likely to become 
chargeable to such district, &c. ; or the recovery of any sum or 
sums for the charges or maintenance of such bastards ; or the 
election or appointment of any officer or officers ; or the allowance 
of the accounts of any officer or officers of any such district, &c. 

Before this statute a rated parishioner was incompetent in settle- 
ment cases, but a non-rated inhabitant was competent, although 
he had been left out of the rate for the express purpose of making 
him a witness (s) ; and it was competent to him to discharge him- 
self on the voire dire without producing the rate-book (t). But 
both before and after the declaratory statute 46 Geo. 3, c. 37 ( t ), 
a rated inhabitant was considered to be a party to the suit, and 

(/•) It lias been licld that a rated inha- Meredith v. Gilpin ; and it was held that 

bitant is a competent witness for the de- a question as to the existence of a custom 

femluuts in an action of trespass brought to tuke shingle from the sea-beach for the 

against them as overseers, in respect of purpose of repairing highways within the 
land claimed by them as trustees for the parish, was one which did not properly 

benefit of the parish in aid of poor’s rates, and strictly relate to rates or cesses of the 

the pleas being the general issue, and libe- parish, within the meaning of the Act. In 

rum tenement um. : for the iutention of the Tothill v. Hooper, 1 Mood. & R. C. 392, 

Legislature was to make rated parishioners Lord Denman, C. J., ruled in an action 

competent in all matters relating to rates. against an overseer (who defended under 

Meredith v. Gilpin j* others, 6 Price, 146. an order of vestry), for medical attendance 

And one who occupies rateable property on a pauper, that a rated inhabitant who 

within a chapelry, is a competent witness had signed the order was not competent, 

to prove that a certain messuage is situated But an occupier of rateable property was 

within the chapelry. Marsden v. Stans - held to be a competent witness for parish 

field, 7 13. & C. 815. So an inhabitant is officers, in an ejectment brought by them 

competent in an action by the surveyor of to recover a parish house. Hoe v. Cock - 

the highways against his predecessor for erill, 6 C. & 1\ 525 \ 4 Ad. & Ell. 478. 

penalties. Hendebourch v. Langston, 1 And in the later cases of Doe d. Boultbee 

Mood. Sc M. C. 402. The statute, it has v. Adderley, and j Doe v. Bowles, 8 Ad. & 

been said, extends to render inhabitants Ell. 502, the case of Oxenden v. Palmer 

competent witnesses in questions as to the was overruled, and that of Meredith v. 

repair of highways. R. v. Hayman , 1 Gilpin supported. And now see the sta- 

Mood. & M. C. 401. But this case was tute 3 Sc 4 Viet. c. 20, infra , 161. 
expressly overruled by Bolland, B., on the ( s ) Ji. v. Kirdford, 2 East, 559. But 

Northern Summer Circuit, 1833, and since see Rhodes v. Ainsworth , 6 B. & A. 87 ; 
by the Court of King’s Bench, in R. v. 2 Starkie’s C. 215. 

Bishop Auckland , 1 Ad. & Ell. 744. In (t) See the Act below. R.\. Prosser , 
the case of Oxenden v. J Palmer, 2 B. & Ad. 4 T. R. 17. JR. v. Little Lutnley , 6 T. R. 

236, the Court of King’s Bench doubted 157. 
as to the correctness of the decision in 
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consequently he could not be examined by the adverse party with- 
out his consent (#)« But being so far a party, it followed that his 
declarations were admissible in evidence (#), although he had not 
refused to be examined (y). 

The statute 54 Geo. 3, c. 170, having rendered a rated inhabitant 
a competent witness for his own parish, it becomes a question 
whether his declarations can be proved by the adverse parish, 
without calling him as a witness (s). 

The rated inhabitants of a parish are in general incompetent 
witnesses to discharge the parish from the burthen of repairing 
a highway (a); and it is said to have been held by Lord Kenyon, 
that a mere inhabitant, although he occupied no land within the 
parish, was incompetent on the trial of an issue, on a plea by the 
inhabitants that one Robinson was bound to repair the road in 
question ratione tenure ? ; because if there should be a verdict 
against the defendants the witness would be liable to the payment 
of the fine, and also because every inhabitant is liable to do statute 
duty ( b ). 


(u) R. v. Woburn, 10 East, 304. R. v. 
In hah itan ts of If a rdtcickc , 1 1 Ea st, 570. 
Note, in Ji. v. K irdfurdy Lord Kenyon 
distinguished the case of a non-ruted inha- 
bitant in a settlement case from that of a 
hundredor under the statute of Hue and 
Cry, on the ground that the latter was a 
party. 

Or) R. v. Inhabitants of Hardwicke, 11 
East, 57!). 

(?/) R. v. Whitley Rower, 1 M. & S. 
03(1. In It. v. Inhabitants of Ilurtlwiche 
the rated inhabitant refused to be exa- 
mined, but the refusal does not appear to 
constitute a material ingredient in the 
case ; for where in general the declaration 
of a party, is evidence by way of admis- 
sion, it is unnecessary, as u preparatory 
step, -to call the party as a witness. 

(z) Doubts have been entertained on the 
question, and I am not aware that the 
point has been decided. Before the stat. 
54 Geo, 3, c. 170, such a declaration was 
admissible, on the ground that, the declarant 
was a party to the suit ; and the effect of 
that statute seems to be merely that of 
conferring competency, notwithstanding 
interest, without further interfering with 
the rules of evidence on the particular 
subject. And it seems to be goiug a great 
length to contend, that, because a party 


may be a witness in his ovm cause, not- 
withstanding his interest, that therefore 
the adversary shall be deprived of the be- 
neli! of his declarations. The main argu- 
ment which was urged against the recqi- 
tion of the evidence, viz. that it was not 
the best evidence, appears to he a very fal- 
lacious one, for the w hole doctrine of re- 
ceiving admissions of parties iii evidence, 
is built on the ground that such admis- 
sions and declarations arc better evidence 
of the truth than the testimony of the 
party himself, examined upon oath. The 
case most analogous to the pres -nt. is that 
of a plaintiff' in an action against the hun- 
dred, oil the statute of Wiuton; he is a 
competent witness notwithstanding his in- 
terest, and yet his declaration would surely 
be admissible in evidence for the hundred. 

(a) 4 Mod. 48, 4!) ; vide supra , 159 (r). 
15 East, 474. 1 B. & Aid. 66. Statute 
duty is repealed, and now see the pro- 
visions of the late stat, 3 Geo. 4, c. 120, s. 
137, as to turnpike roads, and 6 & 0 Will. 4, 
c. 50, s. 100, as to highways not turnpike. 
Vol. II. tit. Highways. An inhabitant 
being a defendant, is not a witness, on 
indictment for non-repair of road. R. v. 
Shoreditch , Vin. Ab. Cfiendn , 508. pi. 16. 

(h) R. v. Inhabitants of Wheaton Aston , 
cor. Lord Kenyon, Stafford Summer Ass, 
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So the owner of an estate within a chapelry in lease to a tenant joint inte- 
who was rated for the repairs of the chapel, and bound to pay the re8t * 
rates without deduction, was held to be incompetent to negative 
the liability of the inhabitants (c). 

But now by the late stat. 3 & 4 Viet. c. 26 (d), s. 1, it is 
enacted, sec. 1, that no person called as a witness on any trial 
shall be disabled from giving evidence by reason only of such 
person being the inhabitant of any parish or township rated or 
assessed, or liable to be rated or assessed to the relief of the poor, 
or for or towards the maintenance of church, chapel, or highway, 
or for any other purpose whatever. And by sec. 2, no church- 
warden, overseer, or other officer in, and for any parish, township, 
or union, or any person rated or assessed, or liable to be rated or 
assessed as aforesaid, shall be disabled from giving evidence on any 
trial, appeal, or Other proceeding, by reason only of his being a party 
thereto, or liable to costs in respect thereof, where he shall be only 
a nominal party to such trial, &c., and shall only be liable to con- 
tribute to such costs in common with other rate-payers. 

Insolvent . — See Vol. II. tit. Insolvent. 

Joint Interest . — In. general, a witness is not incompetent merely joint inte- 
rn respect of any interest he may have in the subject-matter of the 
suit, being a stranger to the parties. For whatever be the result, matter, 
he will not be liable to costs or damages, and the verdict and 
judgment would not be admissible either for or against him in any 
other proceedings to affect his own title (e). 

Previously to the application of the principles above announced 
to cases where the witness is affected, or supposed to be affected, 
by some joint interest with a party to the suit, or in the subject- 
matter of the suit, it will be cbnvenient to premise a few general 
observations, recapitulating briefly some of the rules already 
obtained, and which are more particularly connected with the large 
class of cases now under consideration. A witness is to he ex- 
cluded when he stands in such a situation that it would be more 

1797, cited as from the MSS. of Seij. Wil- very purpose, i?. v. Ink . of Kirdford , 
liams, in Chetwynd’s Burn’s J. tit. Evi- 2 East, 559 ; and see 4 T. R. 36. 
dbncb, 792. S.C. not S.P. 2 Sauud. 159(a). (d) This statute has rendered many of 

(c) Rhodes v. Ainsworth , 1 B. & A, 17; the preceding observations (written before 
2 Starkie, C. 215. But mere liability to be it was passed) unnecessary, 
rated has been deemed to be insufficient to (?) For illustrations of this principle, 
disqualify. R. v. Prosser, 4 T. R. 17. R. see above, 118 ; and the cases Nix y. Cut- 
v. South Lynn , 5 T. R. 664. Although ting, 4 Taunt. 18. Ward v. Wilkinson, 
the name of the party waft omitted for the 4 B. & Aid, 410. 

VOL. I. M +- 
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Joint into- to his interest to give his evidence one way than the other, for 'he 
rest. then labours under a temptation to conceal the truth or state 
what is false. But to warrant the exclusion, it is not sufficient 
merely to suggest that a proposed witness is so situated; the fact 
must be established either by admission or by proof (i). Here a 
distinction arises as to such admission or proof. 

Where the situation of the witness, so far as regards the question 
of interest, is completely established, there can seldom be any 
doubt on the question of competency or incompetency; but it often 
happens that the situation of the witness is the material question 
in the cause ; to assume the fact either way would be to assume 
the whole question in dispute ; to exclude the witness till the fact 
were determined by evidence, would in effect be to reject his tes- 
timony, although in fact he might be disinterested ; to admit his 
testimony either on the voire dire or in chief would frequently be 
to admit tlie testimony of an interested party. In such cases, the 
same principle is applicable as in other cases. To warrant the 
rejection of the w itness, his situation must be so far established as 
to show that he would be benefited by representing what was dis- 
puted in one way rather than another. This happens particularly 
in respect of cases of frequent occurrence, where a material ques- 
tion in dispute is whether the proposed witness is himself liable to 
the plaintiff’s demand, or being liable to a part at least, whether 
some other is not jointly liable. If in the former case it be made 
to appear, by examination of the witness on the voire dire or other- 
wise, that he was prima facie liable to the plaintiff’s demand, 
his interest at that point in procuring the plaintiff to recover from 
another a demand which he was under a prima facie liability to 
satisfy, would be manifest ; he would labour under a temptation 
to acquit, himself of his prima facie responsibility. A similar ob- 
jection would apply where the witness’s liability to the demand 
in part being admitted, and the question being whether the de- 
fendant was or was not jointly liable, the witness would have an 
interest in increasing the number of those liable to contribute. 

Formerly the distinction between an interest in a particular fact 
or question abstractedly, and an interest in the event of the parti- 
cular cause then pending, was not sufficiently , attended to ; wit- 

(i) In an action for goods sold and de- mitted by Eyre, C. J. to prove this, not- 
livered, the general issue being pleaded, a withstanding the suggestion by the plain- 
witness was admitted to prove that credit tiff that the defendant and the witness 
was given to her alone ; and she was ad- were partners. 
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nesses who were interested in the transaction or question abstract- Joint 
edly, ,but who had no interest in the immediate event of the action, re8t * 
were held to be incompetent. Thus it was held, that the master 
of a vessel, who had insured goods on board, was not competent 
for the plaintiff in an action by the owner of other goods on a 
policy effected on them (A); that is, he was held to be incompetent 
as a witness for the plaintiff, because he had an interest in the 
question whether an insurance on goods could under the circum- 
stances be enforced, although he had no interest in the particular 
goods insured in that action, and although the result of that action 
would be in point of law perfectly irrelevant in a proceeding to re- 
cover on his own insurance. Such a decision would no longer be 
supported, the proper test of competency b^ing the interest which 
the witness has in the immediate event of the particular suit, or in 
the record, for the purposes of evidence (Z), and any collateral or 
incidental connection of the witness with the transaction, although 
it might tend to influence or prejudice his mind, is immaterial. 
Consequently, a co-underwriter is a competent witness for the 
defendant in an action upon the policy ( m ). So one mariner .may 
prove wages to be due to another for the same voyage in respect 
of which he himself has a claim (n). 

A joint purchaser of an annuity, as tenant in common with the 
plaintiff, is competent in an action against a conveyancer for negli- 
gence and fraud in the negotiation of the annuity (0). So it seems 
to be clear, that any person who has received any distinct injury 
from the act of the defendant complained of in the action, is a 
competent witness to prove the plaintiff’s case, since the recovery 
by the plaintiff would not tend to establish his own case. 

So one who has purchased a number of copies of the plaintiff’s 
work, which he is printing, is competent to prove a contract by the 
defendant to insure it from fire ( p ). 

In an action of covenant against Backhouse, the part owner of 
a ship, jointly with Foulstone, to reimburse the ship’s husband for 
sums paid for insurance, the plaintiff having brought a similar 
action against Foulstone, the plaintiff adduced evidence to show 


(ft) Rock v. Layton , Fort. 246. And 
see Skinner, 174, where, in an action 
brought by a master of a ship against 
custom-house officers for refusing to clear 
the ship, it was held that the owner of 
goods on board was not competent. 

(Z) Bent v. Bafter,3T. R. 27. Ridout 
y. Johnson, B. N. P. 283. 


(m) Bent v. Baker, 3T. R. 27. 

(») Skinner, 174. 

( 0 ) Rothery v. Howard, 2 Starkie’s C. 
68 . 

(p) Mawman v. Gillett , 2 Taunt. 325. 
Lloyd v. Archbowle, lb. 324. 

M 2 
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Joint intc- that Foulstone ordered the insurance, and that the defendant ap- 
proved of it ; the Court held that Foulstone was incompetent to 
prove that the defendant never knew of the insurance, because on 
the plaintiff recovering against the defendant, Foulstone would be 
liable for half the sum recovered (r). The ground of decision there 
was, that had the plaintiff recovered, the witness would have been 
liable to half the damages. This, however, would not, it seems, 
have been the consequence ; in the subsequent case of Walton v. 
Shelley ($), it was observed by Mr. Justice Buller, that the witness, 
in the event of a recovery by the plaintiff, would have been liable 
to no part of the damages. 

In general where it is admitted or proved that the proposed wit- 
ness has a joint interest with the party who calls him, either in the 
subject-matter to be recovered, or in the contract as a general partner, 
joint or part owner, or joint contractor, by which he has an interest in 
the very thing claimed, or in the money to be recovered ( t ), or in the 
costs incidental to the suit, he is incompetent to give evidence for 
that party (a). Upon issue taken on a plea in abatement, that an 
alleged co-contractor ought to have been joined, the latter is 
incompetent to give evidence for the defendant (#). 

.(r) French v. Backhouse, Burr. 2727. would be liable in contribution to the de- 

(0 1 T. R. 296. 3Q3. fendont in case the plaintiff recovered. As 

(t) On an information in the Exchequer a partner, however, it seems that he stood 
upon a seizure of goods by a custom-house indifferent, since according to the principle 
officer, another officer was held to be incom- laid down in Hudson v. Robinson, 4 M. Sc 
petent, because he had made an agreement S. 475, he would ultimately be liable to his 
with the former to share in all seizures, own share only. The question seems to 

although he conceived the agreement to be have been whether he would not by his tes- 

illegal, and did not expect any benefit from timony get rid of a share of the costs, 
the seizure in question. R. v. Walker, l The Court of King’s Bench held that he 
Ford’s MSS. 145. was at all events rendered competent by a 

(w) This rule, includes all general part- release, 
ners, joint contractors, corporators who are In Ooodacre v. Breame, Peake’s C. 174, 

certified to any private interest. See tit. the plaintiff having proved the sale of the 
Corporation . Commohers in a question goods to the defendant, and to J. S. his 
as to a right of common. See tit. Com- partner in trade, Lord Kenyon held that 
Jtf0N * J. S. was not competent to defeat the ac- 

(a?) Hare v. Munn, 1 Mood. & M. C. tion, by evidence that the goods were sold 
241, note (a) ; and see Robinson v. Hud - to himself, and that the defendant was 
eon, 4 M. & S. 475. And Young v. merely his servant, since he would by his 
Baimer, 1 Esp. C.103, where, in an action evidence discharge himself from a moiety 
against a part owner of a ship, for work of the cost 3 . See also Baker v. Tyrwhitt , 
done to the ship, and issue taken, on a 4 Camp. 47. Hall v. Rex, 6 Bing. 181. 
replication to a plea in abatement, that Evans v. Yeatherd , 2 Bing. 138. Simons 
the defendant had undertaken solely to v. Smith, 1 Ry. & M. C. 29. Cheyne v. 
pay, Lord Kenyou held that Whytock, a Coops, 4 Esp. C. 112. Supra, HI. 
joint-owner, was not a competent witness And tit. Partners, and Vendor and 
to prove that he gave the order, because he Vendee. 
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Although in all such cases the party so interested is incompe- 
tent, a distinction arises on the question of restoration to compe- 
tency, by an indorsement on the record, according to the late 
statute. Wherever the proposed witness has such an interest as a 
general partner, or as a joint-owner of specific property, that he would 
be immediately benefited by a verdict and judgment (y) in favour 
of his party, such an indorsement would be unavailable to restore 
competency, for the benefit would be immediate, and not dependent 
on any use to be made of the record. But where the benefit would 
not be immediate, and could not be attained without making use 
of the record, it seems that an indorsement would restore compe- 
tency, for the record being silenced, which was essential to the 
witness’s gain or loss, his interest would cease. 

The class of cases where the liability of the witness is a ma- 
terial fact in dispute will now be adverted to. 

Where the question is whether a proposed witness has or has 
not any joint interest, and the matter rests merely in assertion on 
the one side or other, without proof that he stands in an inte- 
rested position, he seems to be competent. 

Where a defendant in assumpsit pleads the non-joinder of 
another, whom he alleges to be a co-contractor, in abatement, on 
issue taken on the fact, the alleged co-contractor is a competent 
witness for the plaintiff (z). A witness is not to be excluded by a 
mere suggestion, without proof that he stands in an interested 
position ; and even assuming him to be a partner, he has no interest 
in favour of the plaintiff as regards costs. He has indeed an interest 
in procuring a verdict for the defendant, to whom he would other- 
wise be liable for his share ; and as regards the joint claim, he 
would stand indifferent; for if jointly liable with the defendant, 
he is liable, at all events, to his own share and no more. 

Where the proposed witness’s joint liability is admitted, and 
the question is whether the defendant be or be not jointly liable 
with him, he is interested as a witness for the plaintiff in procuring 
a verdict for the latter, and so to make the defendant contribute. 

It has accordingly been held that a co-defendant in assumpsit 
who has let judgment go by default, is not a competent witness 
for the plaintiff’ to prove the liability of the other defendants ; for 
being himself liable he is interested in rendering the defendants 
liable to contribution (a). It has however been held that a co- 
partner is a competent witness in an action of assumpsit to prove 

(yr) This is, of course, to be understood (z) Robinson v. Hudson , 4M.& S. 475* 

of an executed judgment, by which the pro- (a) Brown v. Brown , 4 Taunt. 752. 

posed witness would gain or lose. Note, tliat in this case the record would be 
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the liability of the defendant as a co-partner ( l ), principally, as it 
seems, on the ground that even in case the defendant were not 
jointly liable the Witness would gain nothing by his perjury, be- 
cause the defendant would recover against the firm the whole 
amount of the debt and costs, as for money paid to their use. If 
this were otherwise, competency would, it seems, be restored by 
a release from the plaintiff to the witness ; for in that case the 
witness, if he were in fact solely liable, would be rather interested 
in procuring a verdict for the defendant than for the plaintiff; if 
the plaintiff succeeded, the fitness might possibly be liable over 
to the defendant, but if the defendant succeeded the witness would 
be liable to neither. It seems that an indorsement on the record 
would not protect the witness against an action by the plaintiff to re- 
cover the whole amount, in case he failed to recover from the defen- 
dant, for the plaintiff would recover independently of the records. 

Where the proposed witness is under a prima facie liability to 
the demand, and is called as a witness on the part of the plaintiff 
to charge the defendant with it, he is, as has been seen, incompe- 
tent (c). He procures a debt to be paid by another to which he 
is prima facie liable; and in case the plaintiff afterwards sought to 
recover the same demand against the witness the record would 
be evidence in defence ( d ). A party so situated would also be 
incompetent to prove that the defendant was jointly liable to a 
part of the demand ( e ). 

It seems that in general a release by the party to a witness 
whom he calls to charge another with an obligation, to which the 
witness is prima facie liable, would restore competency, for on 
such release given the witness would be more benefited by the 
defeat than the success of his party. For, in the former event 
neither the plaintiff nor defendant could have any claim against 
him ; but in the latter, although he could no longer be liable to 
the plaintiff, by reason of the release, he might possibly be liable 
to the defendant for money paid to his the witness’s use. And it 
seems that an indorsement on the record would have the same 
effect. The interest of a witness so situated does not consist 
simply in the moral probability that a plaintiff who has recovered 
the amount of his demand from the defendant will not afterwards 

evidence ; and Abbott, C. J in Blackett v. to prove the execution of the bond. Lock - 
Weir, 5B.&C. 287, attributed the exclu- hart v. Graham , Str. 35. And see the 
sion to the technical rule that the plaintiff * cases supra , 110, 111. 
could not call a co-defendant on the record. (c) Supra , 112. 

(b) Blackett v. Weir , 5 B. & C. 385. (rf) Af* Brainy* Fortune, 3 Camp. 317. 

So one of three joint obligors is competent (e) ltiply v. Thompson, 12 Moore, 55. 
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proceed against the witness ; for that is but conjectural. The ques- Joint int©- 
tion is, whether a legal advantage is gained ; and that can only be re *' 
by means of the verdict and judgment, as having a legal operation, 
or as evidence; and they can have neither but by the record, 
which is silenced by the indorsement. 

An interest arising out of an illegal agreement, will not render 
the witness incompetent, for it is void (/). 

As to the interest of landlords and tenants, see tit. Ejectment. 

A residuary legatee is not a competent witness for the executor Legatee, 
in an action by the latter to increase the estate ( g)> nor in one 
against the executor, for the judgment would afterwards be evi- 
dence against him ( h ). So one entitled to a distributive share 
of an estate is not a competent witness in an action by (t) or 
against (k) the administrator, to benefit fhe estate. A legatee of a 
specific legacy who has been paid the amount of his legacy before 
the trial, is a competent witness to increase the estate (Z), and so, 
as it seems, he is although the legacy has not been paid ( m ). In 
an action by the executor, it is not sufficient that the residuary 
legatee should release the debt in question; for the plaintiff, 
though not liable to pay the defendant's costs in case of failure, 
is liable to pay costs to his own attorney, the effect of which would 
be to diminish the residue ( n ). An executor and residuary legatee 
is competent in an action against the legatee of a specific chattel 
by one claiming, as owner, to prove the property to be the tes- 


(/) A member of a society undertaking 
to contribute towards all law expenses re- 
specting it, was held a competent witness 
in an action brought against the secretary 
for a libel : if the agreement were to con- 
tribute towards bearing each other harm- 
less in doing wrong, it would be void: 
Humphrey v. Miller , 4 C. & P. 7. 

( g ) Baker v. Tyrwhitt, 4 Camp. 27 ; 
and per Tindal, L. C. J., G Bing. 394. 

(h) See 2 Starkie’s C. 54G. 

(i) Mathews v. Smith , 2 Y. & J. 426. 

(&) Allington v. Bear croft , Peake’s 

Add. C. 212. 

(J) Clarke v. Gannon , I Ry. & M. C. 
31. Sewell v. Stubbs , 1 Carr. & P. C. 73. 
The objection was that the witness would 
be obliged to refund in case the estate 
should prove deficient ; but Lord Tenterden 
observed, that there was nothing to show 
that the funds were insufficient, and that, 
although the debt sought to have been re- 


covered had not been paid, it was not to 
be assumed that there was not some other 
sufficient estate. 

(m) See the last note. In the case of 
Nowell v. Davies , 5 B. & Ad. 3G8, it was 
held that an annuitant under a will was a 
competent witness for the executors in an 
action for a debt due from the testator. 
In Johnson v. Baker , 2 C. & P. 209, a 
Legatee who had not been paid was ad- 
mitted as a witness for the executor in an 
action against the latter; but there the 
debt was not recoverable out of the estate. 

( n ) Baker v. Tyrwhitt , 4 Camp. C. 27. 
The executor would be entitled to the costs 
out of the estate, the action being brought 
bomi fide. The witness therefore cannot 
be made competent but by releasing the 
residue, or by a release of the costs by the 
plain tiff’s attorney to the witness. And 
see Perryman v. Steggel , 8 Bing. 369. 
Carter v. Abbott, 1 B. & C. 144. 
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tator’s at the time of his death (o). With respect to the compe- 
tency of a legatee, as an attesting witness to a will, see tit. Will. 

Parties ( p ). — Partners . — Policy of Insurance. See those titles. 

Prochein ami . — A father or guardian who supports the expense 
of an action by his infant son, for an assault, is not competent, 
because he is liable to costs (q); and for the same reason, any 
other who sues as prochein cvmi is incompetent (r). 
v Prosecutor. — See tit. Criminal Proceedings, supra, 162 . 

Sheriff. — See tit. Sheriff. 

Surety. — Where a surety would be immediately liable in case 
of a verdict against the principal, his interest is obvious, and 
therefore one who is bail is incompetent in an action against his 
principal ( s ). So where A. gave a bond to indemnify B ., a candi. 
date, against the expenses of an election, to a certain extent, and 
C. brought an action against D. for money expended at the elec- 
tion on B.' s account, it was held that A. was not competent to 
defeat the action by showing that the defendant was an agent only ; 
since if the defence failed, the defendant would recover against the 
candidate, and the candidate against A.; and it was held to be 
no answer, that in case the defendant succeeded the witness 
would still be liable to the candidate, because in that event he 
would be liable for a portion of the bill only, and not for the costs 
of the action (t). But the co-obligor of a bond to the ordinary? 
under the stat. 22 & 23 Ch. 2 , is competent to prove a tender by 
the administrator, because there is but a bare possibility that an 
action will be brought against the witness, and therefore the 
case of the witness differs from that of bail, who are directly and 
immediately interested (u). 

Trustee . — A mere trustee is competent without a release, and 
it is no objection that he may be sued as an executor de son 
tort (#). 


(o) Bowman v. Willis, 3 Bing. N. C. 
669. 

( p ) Their competency will be separately 
considered, since it depends upon other 
considerations besides that of interest. 

(q) Hopkins v. Neale , Ann. 202. 2 Str. 
1020. James v. Hatfield, 1 Str. 548. 
1 Cox’s Cases in Chan. 286. Head v. 
Head, 3 Atk. 511-547. 

(r) Ibid. Clutterbuck r. Lord Hutir 
tingtower, 1 Str. 506. 

W See Goss v. Tracy , P. Wms. 288. 
Supra, tit. Bail. 

(0 Tretaimiey v, Thomas, 1 II. B. 303. 


(w) Carter v. Pearce , 1 T. R. 163. 

(x) Holt v. Tyrrell, 1 Bl. 365 ; 1 Bar- 
nard, 12; 1 Mad. R. 107 ; Gilb. Ev. 123. 
Goodtitle v. Welford, Dong. 139 ; 4 Burr. 
2254 ; 1 P. Wms. 287. Lowe v. Jolliffe , 
1 Bl. 366. An executor is competent to 
support a will where he takes nothing, 
nor is interested in the surplus. Betteson 
v. Bromley, 12 East, 250. Phipps v. 
Pitcher, 2 Mars. 20; 6 Taunt. 220. Lowe 
v. Jolliffe, 1 Blk. 365. Goodtitle d. 
Fowler v. Welford, Dougl. 139; 1 Ball 
& Beatty, 100. 414. An executor of the 
grantor of a term is a competent witness 
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Where trustees are empowered as a public body to sue, and are Trustee, 
liable to be sued in the name of their treasurer, but are to be 
deemed the plaintiffs, it seems that they are not competent wit- 
nesses for the plaintiff in an action so brought (y). 

Vendor and Vendee . — The vendor of an estate has no interest Vendor, 
in the title of the vendee, unless he covenanted for or warranted the 
title ( z ). 

Upon the examination of a witness in chief, the principal rule Examina- 
to be observed is, that leading questions are not to be asked; Leadin^ 16 ^ 
that is, questions which suggest to a witness the answer which he questions, 
is to make. Where a witness is too ready to serve the cause of 
his party, and willing to adopt and assert what may be suggested 
for his benefit, objections to questions of this nature are of the 
highest importance ; but where the matter to which the witness is 
examined is merely introductory of that which is ^material, it is 
frequently desirable to lead the mind of the witness directly to the 
subject ; and where the witness is examined as to material facts, it 
is in general necessary, to some extent, to lead his mind to the 
subject of inquiry. Questions to which the answer yes or no would 
be conclusive, would certainly be objectionable ; and so would any 
question which plainly suggested to the witness the answer which 
the party, or his counsel, hoped to extract (a). Where a witness 
betrays a forwardness to serve the party for whom he is called, but 
does not know how best to effect his object, it is most essential to 
justice. that he should not be prompted. And it is to be observed, 
that answers extracted by such improper means are of little advan- 
tage in general to the party in whose favour they are given, since 
evidence obtained from a partial witness by unfair means must 
necessarily be viewed with the utmost jealousy. 

On the other hand, objections of this nature ought not to be when ne- 
wantonly or captiously made(i), since it is, to some extent, CC8sary - 


to prove tlie trust of the term. Cook v. 
Fountain, 3 Swanst. 585; App. So an 
executor without assets ; for although 
liable to be sued, he is not to pay. Ib. 
The personal representative of a partner is 
a competent witness against the Burvivor. 
Burton v. Burchell , 1 Smith, 197. 

(y) Whitmore v. Wilkes , 1 Mood. & 
M. C. 214; and 3 C. & P. 364. 

(z) Busby v. Greenslate, Str. 445. See 
tit. Vendor and Vendee. 

(a) The objection in principle, applies 
to those cases only where the question 
propounded involves an answer imme- 


diately concluding the merits of the case, 
and indicating to the witness an answer 
which will best accord with the interests 
of the party. See 2 Pothier by Evans, 
265. 

(5) Nicholls v. Bowding , 1 Starkie’s C. 
81. In order to prove that Dowding and 
Kemp were partners, the witness was 
asked whether Kemp had interfered in 
the business of Dowding; and upon the 
objection being taken that this was a 
leading question, Lord Ellenborough, C. J. 
held that it was a proper question, and in- 
timated that objections of this nature 
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towed dwa y® necessar y to lead the mind of the witness to the subject of 
inquiry. In some instances the Court will allow leading questions 
to be put upon an examination in chief, as where it evidently 
appears that the witness wishes to conceal the truth, or to favour 
the opposite party (c). Where an issue has been directed, with 

were frequently made without considera- tion to directing the mind of the witnes; 
tion. It 1 b not a very easy thing to lay fully to the subject, by asking him whe 
down any precise general rule as to lead- ther he was present when any conversatioi 
ing questions : on tjhe one hand, it is clear took place between the parties, or relating 
that the mind of the witness must be to the particular subject; and when thi 
brought into contact with the subject of mind of the witness has been thus directed 

inquiry ; and, on the other, that he ought to the subject-matter, to request him to 

not to be prompted to give a particular state what passed. It is obvious that ob- 
answer, or to be asked any question to servations like these are intended for the 
which the answer yes or no would be con- use of mere students ; to such it may not 

elusive. But how far it may be necessary be improper to suggest, that when the time 

to particularise in framing the question, and place of the scene of action have once 
must depend upon the circumstances of been fixed, it is generally the easiest 
each individual case. Upon the trial of course to desire the witness to give his 
Be Berenger and others, before Lord Ellen- own account of the matter ; making him 
borough, at Guildhall, for a conspiracy, it omit, as he goes along, an account of what 
became necessary for a witness (a post- he has heard from others, which he always 
boy, who had been employed to drive one supposes to be quite as material as that 
of the actors in the fraud) to identify De which he himself has seen. If a vulgar 1 
Berenger with that person : and Lord ignorant witness be not allowed to tell his 
Ellenborougb held that, for this purpose, story in his own way, he becomes embar- 
the counsel for the prosecution might rassed and confused, and mixes up distinct 
point out Be Berenger to the witness, and branches of his testimony. He always ) 
ask him whether he was the person. The takes it for granted that the Court and ■ 
same was done in Watson's case, upon a jury know as much of the matter as he : 
trial at bar, 2 Starkie's C. 128. In these does himself, because it has been the corn- 
cases, the question was as to a mere fact mon topic of conversation in his own neigh- ; 
to be determined by inspection ; and in all bourhood ; and therefore his attention can- | 
such cases, it seems that the mind of the not easily be drawn so as to answer par- \ 
witness may be led directly to the very ticular questions, without putting them in \ 
point, although a more general question the most direct form. It is difficult, \ 
might have been proposed, as, whether the therefore, to extract the important parts 
witness saw the person, whom he had de- of his evidence piecemeal; but if his at- < 
scribed, in court. So where a witness is tention be first drawn to the transaction \ 
called to prove the handwriting of another, by asking him when and where it hap- 
it is the common practice to show him the pened, and he be told to describe it from 
document, and to ask, directly, whether the beginning, he will generally proceed / 
that is the handwriting of A . B. But in his own way to detail all the facts in the ’ 
where a witness is examined as to any order of time. 

conversation , admission , or agreement, (c) It seems that in each particular case 
where the particular terms of the admis- it is in the discretion of the Court to regu- 
sion or contract are important, this objec- late the mode in which a witness in chief 
tion chiefly becomes material, since there shall be examined in order best to answer 
is danger lest the witness should by design the purpose of justice, and there is no 
or mistake be guilty of some variance, and fixed rule which binds counsel to a par- 
give a false colouring to the transaction, ticular mode of examining him: if a wit- 
In such cases there seems to be no objec- ness by his conduct shows himself de- 
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power to examine a party, the counsel of the opposite party may Leading 
cross-examine him, being a party he is presumed to be an adverse ^ e e 8 | J u>I18 » 
witness (rf). So where, from the nature of the case, the mind of the allowed, 
witness cannot be directed to the subject of inquiry without 
a particular specification of it, as where he is called to contradict 
another as to the contents of a particular letter which is lost, and 
cannot, without suggestion, recollect the contents, the particular 
passage may be suggested to him ( e ). So where a witness is called 
in order to contradict the testimony of a former witness, who has 
stated that such and such expressions were used, or such and such 
things were said, it is the usual practice to ask whether those parti- 
cular expressions were used, or those things were said, without 
putting the question in a general form by inquiring what was 
said. If this were not to be allowed, it is obvious that much 
irrelevant and even inadmissible matter would frequently be de- 
tailed by the witness. 

The negative if not allowed to be directly proved, could only be 
proved indirectly, by calling on the witness to detail the whole 
of what was said on the particular occasion, if any such were 
singled out by the evidence, or to detail the whole of several such 
conversations, where the use of the alleged expressions or words 

cidedly adverse, it is in the discretion of (e) Courteen v. Tome, 1 Camp. 43. 
the Court to allow cross-examination. The The plaintiff's son, in an action on a policy 

situation of the witness, and the induce- on goods, being asked whether the plaint id 

ments under which he may labour to give had not written a letter to him saying, “ that 

an unfair account, are material considera- he had disposed of all his goods at a profit/ 1 

tions in this respect. A son will not be swore that he (fid not, but only said that 

very forward in stating the misconduct of “ he might have disposed of the goods at 

his father, of which he has been the only a great profit, as he had been offered Sd. a 

witness. A servant will not, in an action pair,” See. To contradict this a witness 

against the master, readily admit his own was called by the defendant, and after 

negligence. See 2 Evans’s Pothier, 207 . having stated all he recollected about the 

If a witness called stands in a situation letter, lie was asked if it contained anything 

which of necessity makes him adverse to about the plaintiff having been offered 

the party calling him, counsel may as a, pair, Ac. Lord Ellenborough held that 

matter of right cross-examine him. Per after exhausting the witness’s memory as 

Best, C. J., Clarke v. Saffery , 1 Ry. & to the contents of the letter, he might be 

M. C 120. asked if it contained the passage recited; 

00 Clarlic v. Saffery, 1 Ry. & M. C. for otherwise it would be impossible to 

120. And see Bastin v. Carew, 1 Ry. Sc come to a direct contradiction. Where a 

M. 127. Where the same point was ruled witness was called to contradict a former 

by Abbott, L. C. J., observing, that in each witness, as to a conversation which he had 

particular case there must be some discre- denied, it was held that the terms might 

tion in the presiding judge as to the mode be suggested to him iri the first instance, 

in which the examination shall be con- Edmonds v. Walker, cor. Abbott, C. J.. 

ducted in order best to answer the pur- Westm. Silt, after Mich. Term, 1820, 

poses of justice. 3 Storkie’s C. 8. 
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was not limited to any conversation in particular ; and , after all, 
the evidence would not be complete and satisfactory to establish 
the negative, unless sooner or later the question as to the use of the 
particular expressions were to be directly put, for till then the evi- 
dence would show only that the witness did not remember their 
use ; but the direct negative, after the attention of the witness had 
been excited by the suggestion of the very expressions, would 
go much further. It may frequently happen that a witness unable 
to detail even the substance of a particular conversation, may yet 
be able to negative with confidence proposals, offers,, statements, or 
other matters, sworn to have been made in the course of a conver- 
sation. In such cases, therefore, this form of inquiry is absolutely 
necessary for the obtaining complete information on the subject. 
So where a witness is called to prove affirmatively what a witness on 
the other side has denied, as for instance, to prove that on some 
former occasion that witness gave a different account of the trans- 
action, a difficulty may frequently arise in proving affirmatively 
that the first witness did make such other statement, without 
t a direct question to that effect. 

But although the practice above stated is, to a certain extent, 
sanctioned by a principle of convenience, and although after other 
attempts have failed, it becomes a matter not of mere convenience 
but of absolute necessity so to put the question to a witness called 
to contradict a former one, it is plain that the convenience so 
attained to is purchased at the expense of some departure from a 
general principle, and that it would usually be more satisfactory, 
where that is practicable, that the desired answer should be obtained 
without a direct suggestion, by which a fraudulent witness might 
be greatly aided. And it seems that the consideration of mere con- 
venience ought not to operate at all where the contents of a par- 
ticular document, or the details of a particular conversation, are 
material to the issue. As where the question in an action of 
assumpsit turns upon tlte terms of a lost written agreement, or on 
an alleged oral contract, e. g . the warranty of a horse. In such cases 
each is interested in showing what the terms of the lost writing or 
conversation alleged to amount to a warranty really were, and as the 
attention of both parties would be previously drawn to this subject, 
there would be but little inconvenience in adhering to the ordinary 
course of examination, reserving the power to deviate where the 
necessity for deviation arose. And it is further observable that 
in the case of Courteen v. Touse (A), where Lord Ellenborough 


(A) 1 Comp. C. 43, supra , 
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ruled that the witness might be asked whether a particular letter Lauding 
contained a passage sworn to by another witness, this was to be ^vto^n 10,18, 
done after exhausting the witness’s memory as to the contents allowed, 
of the letter. This decision therefore turned not upon a principle 
of convenience, but of necessity. 

Another illustration of the general principle occurs where details 
are to be made of such length or difficulty that the memory of the 
witness will not enable him to give his testimony without assistance. 

Thus where a witness is called to prove a co-partnership between 
a number of persons whose names he cannot recollect, the list of 
names may be read to him, and he may be asked whether those 
persons are members of the firm (i). 

A witness is examined either as to facts, simply, which he As to what 
himself knows, or in some instances as to his own inferences from ™ m ” 
facts, or as to facts which he has heard from others. In ordinary 
cases the witness ought to be examined as to facts only, and not as 
to any opinion or conclusion which he may have di'awn from facts, 
for those are to be formed by a jury, except indeed where the con- 
clusion is an inference of skill and judgment (A). 

\ witness examined as to facts ought to state those only of Examina- 
which he has had personal knowledge ; and such knowledge is ness as to " 
supposed, if not expressly stated upon the examination in chief ; actual 
and upon, cross-examination, his means of knowledge may be 
fully investigated, and if he has not had sufficient and adequate 
means of knowledge, his evidence will be struck out. It has 
been said, that a witness must not be examined in chief as to his 
belief or persuasion , but only as to his knowledge of the fact, 
since judgment must be given secundum allegata et probata ;* and a j 
man cannot be indicted for perjury who falsely swears as to his 
persuasion or belief (l). As far as regards mere belief or per- His belief, 
suasion, which does not rest upon a sufficient and legal founda- I 
tion, this position is correct ; as where a man believes a fact to be 
true merely because he has heard it said to be so ; but with respect 
to persuasion or belief, as founded on facts within the actual 
knowledge of the witness, the position is not true. On questions 
of identity of persons, and of handwriting, it is every day’s practice 
for witnesses to swear that they believe the person to be the same, 
or the handwriting to be that of a particular individual, although 

(0 Acerro v. Petroni , 1 Starkie’s C. (0 Adams v. Canon , Dyer, 53; Note 
100. to Jlolfe v. Hampden, 2 Haw. c. 46, 

(A) 4 T. R. 497. u. 107. 
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they will not swear positively; and the degree of credit to be 
attached to the evidence is a question for the jury. 

With regard to the second objection, it has been decided that 
a man who falsely swears that he thinks or believes, may be in- 
dicted for peijury(?n). So where professional men and others give 
evidence on matters of skill and judgment, their evidence frequently 
does not, and often cannot, from the nature of the case, extend 
beyond opinion and belief. 

The opinion of a witness as to the effect of a clause in a policy 
is not admissible ( n ) ; neither, it has been held, is the opinion of a 
broker, whether particular facts ought to have been disclosed to 
the underwriter, admissible (o). 

And where an alleged libel imputed, inter alia , that a physician 
in refusing to act with the plaintiff as a physician, had well and 
faithfully discharged his duty to his medical brethren, the defendant 
cannot in support of a plea in justification, examine a medical wit- 
ness as to his opinion on the subject (p). 

But in general, wherever the inference is one of skill and judg- 
ment, the opinion of experienced persons is admissible, for by 
such means only can the jury be enabled to form a correct conclu- 
sion. 

The general distinction is this, that the jury must judge of the 
facts for themselves, but that wherever the question depends on 
the exercise of peculiar skill and knowledge that may be made 
available, it is not a decision by the witness on a fact to the exclu- 
sion of the jury, but the establishment of a new fact, relation, or 
connexion, which would otherwise remain unproved. 

Not to admit such evidence, would be to reject what wa!s essen- 
tial to the investigation of truth. 

An engineer may be examined as to his judgment on the effect 
of an embankment on a harbour, as collected from experiment (q). 

Upon the question whether a seal has been forged, the testimony 
of a seal-engraver as to the difference between the impression in 
question and a genuine one, is also admissible (r). 


(m) Millar 1 * Cate, 8 Wils. 427 ; 2 Bl. 
881 ; Pedley’s Case , Leach, 270. 

(n) Syers v. Bridge , Dougl. 009. But 
the practice under similar circumstances 
would be legal evidence. Ibid. 

(o) Carter v. Boehm , Burr. 1905. But 
secVol. II. 648. 

( P) Ramadge v. Ryan, 9 Bing. 333. f 
(q) Folhe* v. Chad , Mich. 23 G. 3, cited 


in Goodtitle v. Graham , 4 T. R. 498. 
Vol. II. tit. Handwriting. 

(r) By Lord Mansfield, in Folhe* v. 
Chad, cited 4 T. R. 498. Such evidence 
is also admissible to show whether particu- 
lar handwriting is natural and genuine, or 
forged and imitated, Caryv . Pitt, Peake's 
Ev. lxxxv; R. v. Cohen, 4 Esp. C. 117. 
But in Gurney v. Langlandt , 5 B. & A. 
330, the Court held, that the opinion of 
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A ship-builder may be examined to state his opinion as to the 
sea-worthiness of a ship, from a survey made by others («). 

So the testimony of medical men is constantly admitted with 
respect to the cause of disease, or of death, in order tp connect 
them with particular acts, and as to the general sape -or insane 
state of the mind of the patient, as collected from a number of 
circumstances. Such opinions are admissible in evidence, although 
the professional witnesses found them entirely on the facts, circum- 
stances, and symptoms established in evidence by others, and with- 
out being personally acquainted with the facts (t). But in such a 
case evidence is not admissible that a particular act for which a 
prisoner is tried was an act of insanity ( u ). 

Books of science cannot be received in evidence, yet a witness 
may be asked as to his judgment, although his means of judging 
may be derived partly from books (x). 

In general, scientific men ought to be examined only as to their 
opinions on the facts proved, and not as to the merits of the 
case (y). 

Although a witness cannot be examined as to the contents of a 
written document not produced, yet he may, in some instances, be 
examined as to the general result from a great number of documents 
too voluminous to be read in court (z). 

Although in general leading questions are not to be put to a 
witness, yet, where his memory has failed, he may, even during 
examination, read, or, if necessary, hear the contents of a docu- 
ment read, for the purpose of reviving his former recollection. 
And if by that means he obtains a recollection of the facts them- 
selves as distinct from the memorandum, his statement is admis- 
sible in evidence. A witness is of course competent to testify 
as to his actual present recollection of a fact, although in the in- 
terval his memory may have failed, and although such defect, and 
the means of restoration may be the subject of comment in cases 
to which any suspicion is attached. The law goes further, and in 
some instances, permits a witness to give evidence as to a fact, 

an inspector of franks, whether a particu- (t) Wright's Case , Russ, k Ry. C. C. L. 
lar writing was in a forged or imitated 450. R. v. Searlc , 2 Mood, k M. C. 75. 
hand waB of little weight. The opinion of (w) Ibid. 

a person in the habit of receiving letters is (a;) Collier v. Simpson, 5 C. k P. 73 ; 
it seems evidence of the genuineness of a which was an action for imputing want of 
post-mark. Abbey v. Lill, 5 Bing. 299. skill to a medical man. 

(s) Thornton v. Royal Exchange As - (y) Jewsonv, JDrinJtald, 12 Moore, 148. 

$urance Company , Peake’s C. 25. Char - (z) Meyer's Assignees v. Sqfton, 2 

mud v. Angerstein , lb. Beckwith v. ^arkie’s C. 276. Roberts v. Dixon , 
Sydcbotham , 1 Camp. 117. Peake’s C. 83. 


Questions 
of skill. 
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although he has no present recollection of the fact itself. This 
happens in the first place where the witness having no longer any 
recollection of the fact itself, is yet enabled to state that at some 
former time, and whilst he had a perfect recollection of a fact he 
committed it to writing. If the witness be correct in that which 
he positively states from present recollection, viz. that at a prior 
time he had a perfect recollection, and having that recollection, 
truly stated it in the document produced, the writing, though its 
contents are thus but medfetefy* proved, must be true. Such evi- 
dence, though its reception be warranted by sound principles, is not 
in ordinary cases (a) as strong and satisfactory as immediate testi- 
mony, for in such cases, the witness professing to have no recollection 
left as to the facts themselves, there is less opportunity for cross-ex- 
amination, and fraud is more easily practised. There is also a class 
of cases where the testimony of a witness is admissible to prove a 
fact, although he has neither any recollection of the fact itself, nor 
mediate knowledge of the fact, by means of a memorial of the 
truth of which he has a present recollection. This happens 
where the memorandum is such as to enable the witness to state 
with certainty that it would not have been made had not the fact 
in question been true. Here the truth of the evidence does not 
wholly depend on the contents of the document itself, or on any 
recollection of the witness of the document itself, or of the circum- 
stances under which it was made, but upon a conviction arising 
from the knowledge of his own habits and conduct sufficiently 
strong to make the existence of the document wholly irreconcil- 
able with the non-existence of the fact, and so to convince him of 
the affirmative. Thus, in proving the execution of a deed, or other 
instrument (one of the most ordinary and cogent cases within this 
class,) where a witness called to prove the execution of a deed 
sees his signature to the attestation, and says he is thereby sure 
that he saw the party execute the deed, that is a sufficient proof 
of the execution of the deed, although the witness should add that 
he has no recollection of the fact of the execution of the deed (6). 
The admission of such evidence is not confined to attestations of 
the execution of written instruments (c). A plaintiff' called a 
bankrupt in an action against his assignees to prove the receipt of 
* 

(a) See M. v. St, Martin % Leicester , been constructed from materials which lie 
2 Ad. Sc Ell. 210. In many cases, such as knew at the time to be true, 
where an agent has been employed to make (b) Per Bayley J. in Maugham v. 
a plan or map, and has lost the Items of Hubbard , S B. & C. 14. 
actual admeasurement, all he can state is, (c) Maugham v. Hubbard and others , 
that the plan or map is correct, and has Assignees of Lancaster, 8 B. & C. 14. 
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20/. by him from the plaintiff; the witness stated that 20 Z. had j*J|y ' 
been received from the plaintiff, and not carried to account. A memory, 
rough cash-book of the plaintiff’s was then put into the witness’s 
hands, containing the entry, “ 4th Nov. 1822, Debtor R. Lan- 
caster, check 20 L R. L. ;” the witness then said, “The entry of 
20 Z. in the plaintiff’s book has my initials, written at the time. 

I have no recollection that I received the money ; I know nothing 
but by the book, but seeing my initials, I have no doubt that I 
received the money.” An objection made to the reading of the 
paper without a stamp was overruled, Lord Tenterden being of 
opinion that though it was not in itself admissible evidence to 
prove the payment of the money, the witness might use it to 
refresh his memory, and that his saying he had no doubt th^ljie 
had received the money, was sufficient evidence of the fact. 
a motion for a new trial. Lord Tenterden said, “ Here the witness, 
on seeing the entry signed by himself, said he had no doubt that 
he had received tho money. The paper itself was not used as 
evidence of the receipt of the money, but only to enable the witness 
to refresh his memory, and when he had said that he had no 
doubt that he had received the money, there was sufficient parol 
evidence to prove the payment.” 

It is of course essential that the witness should be enabled, 
upon seeing the memorandum, or other entry, to swear positively 
to the truth of the fact, although he has no present independent 
recollection of it (d). 

It is not essential that the memorandum should have been con- 
temporary with the fact ; it seems to be sufficient if it has been 
made by the witness, or by another with his privity, at a time (e) 
when the facts were fresh in the recollection of the witness, and 
that the reading such memorandum restores the recollection of the 
fact which had faded in the memory (/), or enables him to swear 
to the truth of the fact. 

(d) R. v. St. Martin' Leicester , 2 Ad. Hardy v. Lee, 2 Chitt. 124. So a person 

& E. 210. Maugham v. Hubbard 8 B. who has from time to time examined en- 
& C. 14. tries in a log-book whilst the events were 

(e) In the case of Sandwell v. Sand - fresh in his recollection, may refer to the 

well, Comb. 445, Lord Holt is reported book to refresh his memory when exa- 
to have said, that the memorandum must mined as 4o a fact recorded there, and 
have been made presently. # which he remembers to have seen there 

(/) Tanner v. Taylor, 3 T. R. 754 ; 8 when he had a clear recollection of the 
East, 284. Hoe v. Perkins , 3 T. R. 752. circumstances. Burrough v. Martin , 
Sandwell v. Sandwell , Comb. 445. Ram - 2 Camp. 112. 

bert v. Cohen, 4 Esp. C. 213. Buckets A witness is not allowed to refresh his 
qf Kingston's Case , 11 Harg. St. Tr. 255. memory by a copy taken from a* shop* 

VOL. I. N 
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It is not necessary that the paper should have been written by 
the witness himself, provided that he recollects having seen it 
when his memory, as to the facts, was still fresh, and that he 
remembers that he then knew the statement to be correct ( g ). 

A deposition formerly made by an aged witness was allowed to 
be read to him at the trial, in order to refresh his memory (A). 
And where a witness who had received money, and given a receipt 
for it, which could not be read in evidence for want of a proper 
stamp, had become blind, the receipt was read to him in court for 
a similar purpose (i). 

And where the plaintiff had entered an account in writing of 
goods and money from time to time forwarded to the defendant, 
and the defendant had, by his signature at the foot of each page, 
admitted the truth of the items, but the writing itself could not be 
given in evidence for want of receipt-stamps, as the cash items in 
each page exceeded 40 s., yet it was held that the plaintiff might 
prove, that upon calling over each article to the defendant, he 
admitted the receipt, and that the witness who heard him might 
refresh his memory by referring to the account (A). 

Whether the writing be used merely as an instrument for re- 
storing the recollection of a fact, or be offered to be read as con- 
taining a true account of particulars entirely forgotten, it must, in 
conformity with the general principle of evidence, be the best for 
the purpose that the case admits of. For although it be plain 
that if the recollection of a forgotten fact be completely restored, 
the means of restoration are immaterial, yet, where the questions 
are, whether knowledge of the fact once existed, and whether it will 
be restored by the means proposed, it is obvious that such restoration 
is more likely to be accomplished by a genuine than by a false, or 
even imperfect memorandum, and that a false suggestion made by 
such means is more likely to create an erroneous, than to restore a 
correct impression. The general principle, therefore, operates to 
the exclusion of the inferior evidence. Where the object is not to 


book, neither of the entries having been 
written by himself. Solomons v. Camp- 
bell, cor. Abbott, J. sitt. after Mich. 
1822. 

(g) Burton v. Plummer, 2 Ad. & Ell. 
341. Borough v. Martin , 2 Camp. C. 
112. Jacob v. Lindsey , 1 East, 460. 

(h) Vaughan v. Martin , 1 Esp. C. 440. 
Sec Doe v. Perkins , 3 T. R. 749. 

(*) Catt v. Howard, 3 Starkie’s C. 3. 
Where a witness to prove the receipt of 


money, after having denied all recollection 
of it, was shown a written entry with his 
initials, and then said he had no doubt of 
liis having received the money; held that 
it was not necessary such paper should be 
stamped, after being looked at to refresh 
his memory ; tlnf parol evidence to prove 
the payment was sufficient. Maugham 
v. Hubbard, 8 B. & C. 14; 2 M. & Ry. 

(k) Jacob v. Lindsey , 1 East, 460. 
Supra, tit, Stamp. 
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restore recollection, but to get at the contents of a writing, on the 
ground that the witness knows those contents to be true, it is in 
effect to give the writing in evidence, and consequently to give 
force to the objection that it is not the best evidence the case 
admits of. Two steps are essential in such a case to the truth of 
the conclusion; first, that the witness knows that the fact was 
truly stated on a former occasion in some particular document ; 
secondly, that the document produced contains that statement ; 
and the best evidence of this is by the production of the original 
document. In conformity with this principle, it has been held 
that a mere copy of a writing (Z), although made by the witness 
himself, cannot be used for these purposes ( m ). 

In analogy to the ordinary rules of documentary evidence, a 
copy may be used to refresh the memory, on proof that the original 
has been lost. Yet, in one instance, it was held (n) that a copy 
made by the witness himself six months after the fact, from his 
own memorandum made at the time of the fact, could not be 
used, although the witness swore that the original was lost, 


(Z) The rule does not extend to the ex- 
clusion of a duplicate original, and in 
practice a witness is admitted to refresh 
liis memory, as to items of goods delivered, 
by a copy recently taken by him from 
a shop-book, or other document of his 
own writing, or written with his know- 
ledge. 

(m) In the case of Burton v. Plum- 
mer, 2 Ad. & Ell. 348, Patterson, J., ob- 
served : i( The copy of an entry not made 
by the witness contemporaneously, does 
not seem to me to be admissible for the 
purpose of refreshing a witness’s memory. 
The rule is, that the best evidence must be 
produced, and that rule appears to me to 
be applicable whether a paper be produced 
as evidence in itself, or be used merely to 
refresh the memory.” In the case of Doc 
v. Perkins , 3 T. R. 752, Lord Kenyon 
cited a case in Chancery, where a motion 
was made to suppress a deposition on a 
certificate from the commissioners that 
the witness refreshed her memory by mi- 
nutes, consisting of six sheets of paper of 
her own handwriting, the substance of 
which she declared she had set down from 
time to time as the facts occurred to her 
memory ; that five of the six sheets were 
drawn up in the form of a deposition by 


the plaintiff’s solicitor, whom she had re- 
quested to digest her notes, and reduce 
them to some order; and that, after he 
had done so, she transcribed and altered 
them wherever it was necessary to make 
them consistent with her meaning, and 
that the Lord Chancellor, in giving judg- 
ment, said : “ Should the Court connive at 
proceedings like these, depositions would 
really be no better than affidavits, for 
should a witness be permitted to use a 
paper, especially one drawn up by the attor- 
ney of one of the parties, though from me- 
moranda furnished by the witness, I might 
as well let the attorney draw an affidavit 
for her, and use that instead of a deposi- 
tion. To be sure, in some cases, a man 
may use papers at law, but I have known 
some Judges (and, I think, I adhered 
chiefly to that rule myself) let them use 
only papers drawn uj> as the facts hap- 
pened, and all other papers 1 have bid 
them put in their pockets ; and if any had 
been offered which had been drawn by the 
attorney, I should have reprimanded him 
severely. As to dates and names, which 
are merely technical, it is quite another 
thing.” 

(n) Jones v. Stroud , 2 C. & P. 190. 

N 2 
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and was at the time of the loss illegible, being covered with 
figures. 

Where a witness refreshes his memory from memorandums, it 
is usual and reasonable that the adverse counsel should have an 
opportunity of inspecting them (o) for the purpose of cross-examining 
the witness ( p ) ; and the witness may be cross-examined as to other 
parts of the entry (<7). 

Where the memory of a witness has been refreshed previous to the 
trial, it is not necessary that the writing by means of which this was 
done should be produced at the trial (r), the omission to produce it 
would of course afford matter for observation. If the document 
be produced, the opposite counsel is entitled to cross-examine 
from it ( s ). Where the witness has no distinct recollection of a 
fact independently of the writing, the writing itself must be pro- 
duced (t). 


(o) Where a party possessed the means, 
the recollection of the witness would of 
course be refreshed before the trial, and 
then if he testified as to his having an ac- 
tual present recollection of the fact, it 
would of course be unnecessary, as regards 
his testimony in chief, to refer to the 
means by which his recollection was re- 
stored after it had once been lost. Where 
such means were wanting, or the defect 
was not anticipated, the attempt may be 
made, as above stated, at the trial ; but as 
the license might be used for the purpose 
of putting leading questions or suggestions 
in the most objectionable form, and facility 
might, by such means, be given to fraudu- 
lent testimony, it is expedient that oppor- 
tunity should be afforded for the preven- 
tion of abuse. 

(p) Per Eyre, C. J. Hardy's Case , 24 
Howell’s St. Tr. 824. In R. v. Rams - 
ien, 2 C. k P. 603, and Sinclair v. Steven - 
m, 1 C. & P. 582, it was held that the 
>pposite counsel had in such a case a right 
s o see the memorandum and examine upon 
t. See Howard v. Canfield 1 5 Dowl. 
P. C. 417. 

(q) Lloyd v. Freshfeld, 2 C. &c P. 
385 . 

(r) See Kensington, v. Inglis , 8 East, 
273. Burton v. Plummer , 2 Ad. & Ell. 
341. 


(*) Sinclair v. Stevenson, 1 Carr. & P. C. 
582. R. v. Ramsden , 2 Carr. & P. C. 
603. 

(t) Doe v. Perkins , 3 T. R. 749. The 
question was, at what time the annual 
holdings of several tenants expired. Ald- 
ridge had gone round with the receiver of 
the rents to the different tenants, whose 
declarations as to their times of entry were 
noted down in a book, some by Aldridge 
and some by the receiver. Aldridge was 
examined as to these declarations, the 
original book not being in court ; he ad- 
mitted that he had no recolleetion on the 
subject, except from extracts made by him 
from the book ; and the evidence was after- 
wards held by the Court of K. B. to have 
been inadmissible. 

In the above case, that of Tanner v. 
Taylor was cited, which had been decided 
by Legge, B., Hereford Spring Assizes, 
1751 ; where in an action for goods sold 
and delivered, the witness who proved the 
delivery took it from an account which he 
had in his hand ; being a copy, as he said, 
of the day-book which he had left at home : 
and Mr. Baron Legge held, that if he 
could swear positively to the delivery from 
recollection, and the paper was only to 
refresh his memory, he might make oath 
of it ; but if he could not from recollection 
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A witness may also in some instances, on principles which have Hearsay, 
been already adverted to, be examined as to what he has heard 
from others ; and evidence of this nature is either original evidence , 
which is admissible without previous proof to warrant it, or is 
merely secondary y and admissible only in failure of some other 
and superior evidence, which is no longer attainable. Of the first 
description is evidence of reputation, and of declarations which 
accompany and explain material facts and declarations made by 
the adverse party in the cause (w). 

Evidence of reputation, subject to the limitations already Reputa- 
statcd ( x) f is admissible upon questions as to the boundaries of tio11 * 
parishes, manors, or other districts in which many persons possess 
an interest ( y ) ; upon questions relating* to rights of com- 


swear to the deliveries any further than as 
finding them entered in his book, then the 
original should have been produced ; and 
the witness saying he could not swear 
from recollection, the plaintiff was non- 
suited. And see a case cited from Lord 
Ashburton’s notes, 3 T. R. 752. Rex v. 
Duchess of Kingston , 11 St. Tr. 255; S 
East, 284. 289. And see Kensington v. 
Inglis, 8 East, 273. Hodge's Case, 28 
Howell’s St. Tr. 13(17. It is not necessary 
that the witness should have made the 
entry himself. Burrnugh v. Martin , 2 
Camp. 112. Howard v. Canfield , 5 Dowl. 
P.C. 417. 

(u) See tit. Admissions. 

(x) It will be seen, from what has been 
already observed on this subject, that 
the term reputation , as denoting a class 
of evidence, has acquired a technical sense, 
which differs in some respects from the 
ordinary sense of the term, and includes 
all evidence, whether oral or written, 
which on principles already adverted to 
is admissible to prove matters of public 
and general interest. 

The cases on this subject will be ad- 
verted to under the heads of Reputation 
— Pedigree.— Prescription — High- 
way — Common^Manok, and other par- 
ticular titles to which the decisions re- 
late. 

(y) See Vol. II. tit. Custom. Hearsay 
evidence is admissible on a question of pa- 


rochial or manorial boundary, although 
the persons who have been heard to speak 
of the boundary were parishioners, and 
claimed rights of common on the very 
wastes which their declarations have a 
tendency to enlarge. Nichols v. Parser, 
14 East, 331. 

Where, in trespass for levying a distress 
for rates claimed to be due on lands in the 
parish A ., the question was whether they 
were situate in that or the adjoining parish 
B .; it was held, that being a question of 
boundary, in which reputation was admis- 
sible, leases granted by the deceased an- 
cestors of the plaintiff’s landlord, de- 
scribing the land to be situated in B., were 
properly received in evidence ; held, also, 
that the accounts of deceased overseers of 
B. } to which the tenants of the lands 
were successively assessed, and against 
whose names crosses were made, were ad- 
missible in evidence of payment of such 
rates by them, as a common mode of de- 
noting payment. P laid on v. Bare , 10 B. 
& C. 17. A book of leases of the Dean 
and Chapter, kept in the chapter-house, is 
evidence as reputation on a question of 
boundary. Coombs v. Wether, 1 M. Sc M. 
398. Upon the question whether a parti- 
cular place he parcel of a parish, old 
entries made by a churchwarden, not 
charging himself, relating to the repairs of 
a chapel alleged to belong to the p^ace in 
question, are not admissible. Cooke v. 
Bankes, 2 C. & P. 478. 

N 3 
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(z) See Vol. II. tit. Common. A paper 
signed by many deceased copyholders of a 
manor, importing wliat was the general right 
of common in each copyholder, and agreeing 
to restrict it, is evidence of reputation, 
even against other copyholders not claim- 
ing under those who signed it. Chapman 
v, Cowland !, 13 East, 10. In an action 
for a trespass on a close, parcel of a com- 
mon, the defendant justified for a prescrip- 
tive right of common at all times over 
the place in which, See. and the plaintiff in 
his replication prescribed to use the place 
for tillage, &e., qualifying the defendant’s 
general right : held, that reputation was 
admissible to support such prescriptive 
right, of tillage, which affected a large 
number of occupiers within the district. 
Weeks v. Sparke , 1 M. & S. 070. 

In Davies v. Lewis, 2 Chi tty’s C. 528, 
hearsay evidence was admitted upon the 
question whether a particular place was 
parcel of a sheep-walk. As this, however, 
was a question of mere private right, the 
authority of this case seems to be very 
doubtful. In Donnison v. JElsely, 0 Eagle 
& Y., Tithe Cases, 1000, the testimony of a 
witness, derived from hearsay, as to the ex- 
tent, boundaries, and parcels of an estate, 
was rejected. And sec Clothier v. Chapman , 
14 East, 331, n. Where it was held that 
such evidence was not admissible to prove 
the boundary of a private estate. Orders of 
j ustices at sessions are evidence to prove a 
district to be parcel of a hundred, they 
being resiarits. Newcastle, Duke of, v. 
Broxtowe Hundred , 4 13. & Ad. 273. See, 
further, B a mesv. Mawson, 1 M. &S.8I. 
Steele v. Prickett, 2 Starkie’s C. 400, and 
Appendix. 

(«) Reputation is evidence on questions 
respecting general customs concerning pa- 
rishes or manors, or the inhabitants of 
towns and other places. Morewood v. 
Wood, 14 East, 327, n. 

W r here it is contended that, by the cus- 
tom of a manor, land shall descend to the 
eldest female heir, general reputation of 
such custom, and instances of its having 
so descended on Borne occasions, is evi- 
dence proper to be left to a jury, though 
the descent contended for in the particular 


instance is not exactly similar to any of 
those that are adduced in evidence; as 
where the estate is claimed by the grand- 
son of an eldest sister, and the instances 
proved arc only of descents to eldest daugh- 
ters and eldest sisters. Doe, ex deni, 
Foster v. Sisson, 12 East, (52. 

In a suit between a copyholder and his 
lord, the copyholder rested his case upon 
an immemorial custom of the manor, the 
existence of which the lord denied. At 
the trial the lord produced the record of a 
suit by bill in the Exchequer, 4 W. & M., 
wherein the parties litigant were described 
as lord and copyholder (of the same ma- 
nor), and the parties deposing for the 
copyholder were so described, that if the 
description were true, they were; legally 
competent to give evidence touching the 
customs of the manor. Their depositions 
went to prove a custom inconsistent with 
that relied upon by the now plaintiff ; and 
to disprove the existence of such last- 
mentioned custom, the lord offered them 
as evidence. It was objected : 1. That the 
present parties were not privies to the 
record of the former suit, and therefore 
could not be affected by any matter therein 
contained; it was res inter alia acta. 2. 
Or supposing that the depositions were ad- 
missible as evidence of reputation, still 
that it must be shown that the parties were 
invested with the characters described in 
the depositions, and not having which, 
they were incompetent to depose. 3. Or 
even waiving the two former objections, 
that the depositions were inadmissible in 
evidence, being declarations made post 
litem motam . The objections were over- 
ruled, because: 1. The depositions were 
not offered as a record estopping the plain- 
tiff, but as declarations of deceased per- 
sons, touching a reputation or received 
opinion: their simple assertions would 
have been evidence ; ix fortiori those made 
under the sanction of an oath. 2. That at 
the distance of time, the fact that the wit- 
nesses were clothed with the character in 
which they deposed must be taken for 
granted; else it would be requiring a 
proof which, in all probability, it were im- 
possible to adduce. 3. The two customs, 
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ways (6) on question of pedigree (c), questions as to rights of 
toll ( d ), and some other questions of public and general inter- 
est (e). 

It is not essential to the reception of such evidence, where it is 
adduced in proof of a right, that a foundation should previously 
have been laid by evidence of enjoyment, but without such 
proof, evidence of this kind is of little weight (/). It is usually 
essential to the reception of evidence of any declaration or entry 
falling within this description, that it should have been made ante 
litem motam (g). 


— the one litigated in the former, the other 
in the present suit, — are different; the de- 
elarations, therefore, though made after 
the first custom was questioned, were made 
before the controversy touching the pre- 
sent was raised. Freeman v. Phillips, 4 
M. & S. 480. 

Upon a question as to the custom of tith- 
ing in the parish of A., evidence that such 
a custom exists in the adjacent parishes is 
not admissible. Secus , if the custom be 
laid as the general custom of the whole 
country. Furneaux v. Hutcldiu , Cowp. 
807. 

Where a right is claimed by custom in 
a particular manor or parish, proof of a 
similar custom in an adjoining parish or 
manor is not admissible evidence. Fur- 
neaux v. Hutchins , Cowp. 807 ; Dongl. 
512. Doe, d. Foster v. Sisson , 12 East, 
03. Such evidence is admissible to prove a 
qpstom of a corporation to exclude fo- 
reigners from trading there. JDavis v. 
Morgan , 1 Cr. & ,T. 503. 

(ft) See tit. Highway. Feed v. Jackson, 
1 East, 356. Such evidence is admissible 
upon an indictment for not repairing a 
public bridge, to show that it is a public 
bridge, B. v. Sutton, 8 A. & El. 510 ; 
although, in one cas e, this seems to have 
been doubted. JR. v. Antrobus, 2 Ad. & 
Ell. 794. 

In White v. Lisle, 4 Madd. 214, the 
Vice-Chancellor observed, that in late times 
evidence of reputation had not been ten- 
dered in cases of reputation as to indivi- 
dual rights, except as to rights of way. 

(<?) See Pedigree. 

(< d ) A deed under the seal of the Uni- 
versity of Cambridge, between them and 
the town of Cambridge, relating to the tolls 


in question, held admissible as evidence 
of reputation respecting them. Brett v. 
Beales, 1 M. & M. 417. Sec vol. II. tit. 
Prescription. 

(e) Such evidence has been received 
concerning the jurisdiction of a court upon 
a question whether it was or was not a 
court of record. Ttogers v. Wood , 2 13. Sc 
Ad. 245. Braine v. Dew, 2 Peake’s C. 
204. But in B. v. Antrobus, 2 Ad. & Ell. 
794, on the trial of an information against 
the sheriff of a county for not executing a 
convict under sentence of death, it was 
held that a witness could not he examined 
as to his having heard that it was the cus- 
tom for the sheriff to he exempted from 
performing, and for another to perform the 
duty in that county, although proof had 
been given that another had always per- 
formed it within the time of living me- 
mory, because, as was said, the public 
were not interested in the question which 
officer was to perform the duty. Lord 
Holt, in Harcourt's Case, Co mb. 902, ad- 
mitted evidence of reputation to prove in 
an action of qjectione firma for a rectory, 
that the plaintiff was in holy orders, proof 
having been previously given of presenta- 
tion, admission, and institution, and of the 
reading of the articles. Such a fact seems, 
however, to be more properly the subject 
of presumption than of proof by reputa- 
tion. See The Bishop of Meath v. Lord 
Belfield, 13. N. P. 295. Evidence of repu- 
tation that the land in question had be- 
longed to a particular individual, and been 
purchased of him by an alleged testator, 
has been held to be clearly inadmissible. 
Doe v. Thomas , 14 East, 323. 

(/) Barrett v. Crease , 

(g) But although this be generally 
N 4 


Reception 
of evidence. 
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Matter* of In other cases a witness may be examined as to matter df hear* 
hearsay. g a y^ w here the evidence is admissible as secondary evidence (/)• 
Such evidence is in some instances admissible to prove the testi* 
mony given by a witness in a former suit between the same parties, 
who is since deceased ( m ) ; but in this, as well as in all other cases 
where such secondary testimony is admitted, it is necessary to lay 
the foundation, by previous proof, that the superior evidence, in 
place of which the secondary evidence is offered, is no longer at- 
tainable. In order to warrant the reception of evidence of what 
a deceased witness swore on a former trial between the same 
parties, it is necessary to prove, not only the death of that witness, 
but also that the testimony was given in a cause legally depending 
between the same parties (w). After such evidence has been given # 
parol evidence of what the deceased witness swore upon the former 
trial is admissible (o). 

Previous also to the admission of evidence of traditionary de- 
clarations which the witness has heard made by others, it is neces- 
sary to prove the deaths of the parties who made them. And 
where the declarations of deceased persons are admissible on special 
grounds, the circumstances which warrant the reception of the 
evidence require collateral proof (p). 

Matter of It has already been seen that the law, upon grounds of policy [q\ 


true as to mere traditionary declara- 
tions, the rule is not, and indeed can- 
not be applicable to verdicts and judg- 
ments which fall within the general de- 
scription of evidence by reputation. Sec 
Reed v. Jackson , 1 East, 356. Cases of 
this description stand, in fact, upon a 
foundation somewhat different from ordi- 
nary declarations or entries hy private 
persons. On this subject some observa- 
tions will afterwards be made. 

(l) Supra,) 43. 

(m) Lord "Palmerston's Case , cited 4 
T. R. 290. Mayor qf Doncaster v. Day } 
3 Taunt. 262. 

(n) See below, tit. Judicial Pro- 
ceedings.— Disposition. 

(o) Where a witness on a former trial 
of an issue out of Chancery died, and a 
new trial was granted, parol evidence of 
vvhat such witness had sworn held admis- 
sible, notwithstanding an order for reading 
the depositions of such witnesses as had 
died since the first trial. Tod v. Wiw- 
ctelsea, Earl of, 3 C. & P. 387. 


(p) For instances where such evidence 
is admissible, and the nature of the proof 
previously requisite to warrant its admis- 
sion, see below, tit. Entries by third 
persons. 

( q ) Where a commander-in-chief di- 
rected the defendant (a major-general), 
with six other officers, to inquire into the 
conduct of the plaintiff, and to report the 
opinion of those officers, which was done 
accordingly, and the plaintiff brought an 
action for an alleged libel contained in 
that report, and the secretary of the 
commander-in-chief attended with the mi- 
nutes of the report, the Court refused to 
allow it to be read ( Home v. Bentinck 
2 B. & B. 130). So official communica- 
tions between the governor and law-officer 
of a colony as to the state of the colony 
( Wyatt v. Gore , Holt’s C. 299), or between 
an agent of government and a secretary of 
state {Anderson v. Sir W. Hamilton , 2 B. 
Sc B. 166), are privileged. 
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in some instances precludes a witness from revealing matters of Matter of 
political or professional confidence. And therefore, although upon con 
a trial for high treason, it was held that a witness who had made 
communications in order to their transmission to the Government, 
might be properly asked whether he had made such communica- 
tion to any magistrate, and that he could be further asked to whom 
he made such communication (r) ; and a majority of the Judges (5) 
were of opinion that on the witness having admitted that he had 
communicated what he knew to a friend, which friend had advised 
him to make the same communication to another; and having 
stated that such friend was not a magistrate, he could not be asked 
who that friend was, on the ground that the person by whose 
advice the information was given to a person standing in the situa- 
tion of a magistrate, was in effect the informer. So a witness who 
has been employed by an officer to collect evidence as to the pro-/ 
ceedings of suspected persons, is not allowed to disclose the namef 
of his employer, or the nature of the connexion that subsisted be-f 
tween them(f). 

In some other instances also, witnesses, on grounds of general 
policy, are not allowed to be examined. 

A member of parliament cannot be cross-examined as to what 
has passed in parliament (u). And upon the same principle it 
would no doubt be held that a privy councillor could not be ex 
amined as to disclosures made before the King in council (#). 

Lord Kenyon is in one instance reported to have held that it was 
competent to the plaintiff’s counsel, in an action for a malicious 
prosecution, to inquire of a grand juror whether the defendant was 
prosecutor of an indictment ( y), being of opinion that an answer 
to such an inquiry would not infringe upon the witness’s official 
oath (z) ; but doubts have since been entertained by a high autho- 
rity as to the propriety of admitting such evidence (a). 

(r) Hardy's Case , 64 Howell’s St. Tr. (#) Plunkett v. Cabhett , 29 Howell's 

808. St. Tr. 71. The action was for a libel; 

(s) The Lord Chief Baron Macdonald and on the defendant’s inquiring on cross- 

und Buller, J., were of opinion that the examination as to expressions used by the 
question was proper : Lord C. J. Eyre, plaintiff in parliament, Lord Ellenborough 
Mr. Baron Hothara, and Mr. J. Grose, were observed that it would be a breach of duty 
of a different opinion. in the witness, as a member of the (Irish) 

(t) H.v. Hardy, 24 Howell’s St. Tr. 753. parliament, and a breach of his oath, to 

(w) Evidence was permitted to be reveal the councils of the nation. 

given by a privy councillor against Lord (y) Sykes v. Dunbar , 2 Sel. N. P. 

Strafford, of confidential advice given by (z) “The King’s counsel, your own, and 
the latter to the King at the council- your fellows’, you shall keep secret.” 
table ; 4 Inst. 64 : a proceeding justly re- ip) Lord Ellenborough, in Watson's 
probated by Lord Clarendon. Case , 24 Howell’s St. Tr. 107, said that he 
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So it has been seen that the law, on grounds of extrinsic policy, 
prohibits the disclosure of confidential communications between 
a counsel or an attorney and his client (i) ; and also usually pro- 
hibits a husband or wife from giving testimony prejudicial to the 
other (c). 

When the witness has been examined in chief, the adverse party 
is at liberty to cross-examine him. The power and opportunity to 
cross-examine, it will be recollected, is one of the principal tests 
which the law has devised for the ascertainment of truth, and this 
is certainly a most efficacious test. By this mean) the situation 
of the witness with respect to the parties and the subject of litiga- 
tion, his interest, his motives, his inclination and prejudices, his 
means of obtaining a correct and certain knowledge of the facts 
to which he bears testimony, the manner in which he has used 
those means, his powers of discerning facts in the first instance, 
and his capacity for retaining and describing them, are fully in- 
vestigated and ascertained, and submitted to the consideration of 
the jury, who have an opportunity of observing the manner and 
demeanor of the witness ; circumstances which are often of as high 
importance as the answers themselves ( d ). It is not easy for a 
witness who is subjected to this test, to impose upon the Court ; 
for however artful the fabrication of the falsehood may be, it can- 
not embrace all the circumstances to which the cross-examination 
may be extended ; the fraud is therefore open to detection for want 
of consistency between that which has been invented, and that 
which the witness must either represent according to the truth, for 
want of previous preparation, or misrepresent according to his own 
immediate invention. In the latter case, the imposition must ob- 
viously be very liable to detection ; so difficult is it to invent ex- 
temporaneously, and with a rapidity equal to that with which a 
series of questions is proposed, in the face of a court of justice, and 
in the hearing of a listening and attentive multitude, a fiction con- 
sistent with itself and the other evidence in the cause. 

A witness when once called, sworn and examined, although 
merely as to the formal proof of a document, may be cross- 

had doubts upon the point, and that many he stated to the Court upon making a 
very eminent men at the bar had enter- motion. Qu . 

tained doubts upon it. (c) Supra, and see Vol. II. tit. IIus- 

(b) Supra , and see Vol. II. tit. Confi- band and Wife, 
dential Communications. Inthecase ( d ) Bae. Ab. Ev. E. Hob. 325; Hale, 
of Curry v. Walter , 1 Esp. C. 456, Eyre, P. C. 253. 259; Pref. to Fortes. Rep. 2 to 

C. J., held that it is at the option of a bar- 4 ; Vaugh. Rep. 143. 
rister, whether he will give evidence of what 
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examined, although he be the real party in the cause (e). And it Witness 
has been held, that if a witness has once been called into the box not^xa- Ut 
and sworn, he may be cross-examined by the opposite side, 
although he has not been examined in chief (/). But it has since 
been ruled that where a witness, though sworn, is merely called to 
produce a writing in his possession, and no question is asked, the 
adverse party is not entitled to cross-examine ( g). And where, in an 
action by the assignees of a bankrupt, the petitioning creditor was 
called, for the purpose of producing the bill of exchange on which 
the debt was founded, the Court would not permit him to be 
cross-examined by the defendant, since he could not have been 
examined by the plaintiffs (A). If the witness be sworn, and 
would be a competent witness for the party calling him, the 
adversary will be entitled to cross-examine him, although he lias 
not been examined in chief (i), unless he was sworn by mis- 
take (It). 

It has been said, that where a witness has been examined by Practice 

one party, he may afterwards be cross-examined as an adverse HH to . cr088 ’ 

1 J t (;xiunma- 

witness, when he is called by the adversary as one of his own wit- tkm. 
nesses (Z). Yet if a party omit, from prudential motives, to ex- 
amine his adversary’s witness as to any branch of his own case, 
there seems to be no reason why, when he afterwards adopts him 
as his own witness, lie should not be so considered to all purposes, 
and why the adversary should not then be entitled to cross- 
examine him. The same witness may know distinct parts of the 
transaction, one branch of which makes for the plaintiff, and the 
other for the defendant ; and if each party call him as his own 
witness, there seems to be no reason why each should not be in 
turn bound by the same principle; why each, in examining into 
his own case, should not be precluded from putting leading ques- 
tions, and be entitled to cross-examine as to his adversary’s 
case. 

(e) Morgan v. Brydges , 2 Starkie's C. Davis v. Dale , 1 Mood. k M. 514; 4 C. 

014. So in a criminal case. It. v. Brooke, k P. 305. So in criminal cases. It. v. 

2 Starkie’s C. 473. Murlis , ib. n. See also Simmers v. 

(/) Phillips v. Earner , 1 Esp. C.357 ; Moseley , 2 Or. k M. 477. Rush v. Smith , 

R. y. Brooke, 2 Starkie’s C. 473. 1 Cr. M. k R. 94. Perry v. Gibson , 1 Ad. 

(g) Simpson v. Smith, cor. Holroyd, k E. 48. 

J., Nottingham Summer Ass. 1822. In (h) Bead v. James, 1 Starkie’s C. 132. 

an action for a malicious prosecution, the (i) Phillips v. Earner, 1 Esp. C. 357. 

magistrate who committed the plaintiff It. v. Brooke, 2 Starkie’s C. 473. 
was called to produce the information, (k) 3 Carr. & P.C. 16. Rush v. Smith, 
but was asked no question, and the learned 1 Cr. M. k R. 94. 

Judge held that the defendant’s counsel (/) Dickinson v. Slice, 4 Esp. C. 67. 
were not entitled to cross-examine him. 
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The mode of examination is, in truth, regulated by the dis* 
cretion of the Court, according to the disposition and temper 
of the witnesses ; the Court frequently permits an adverse witness 
to be eross-examined by the party who calls him. 

The Courts do not usually exclude a party on cross-examina- 
tion of a witness, from putting leading questions, although the 
witness betray an anxiety to serve that party; it is however 
obvious that evidence so obtained is very unsatisfactory, and is 
open to much observation (m). 

Although upon cross-examination a counsel may put leading 
questions, those questions must not assume facts to have been 
proved which have not been proved, or that particular answers 
have been given contrary to the fact (n). The witness cannot be 
cross-examined as to the contents of a written document which is 
not produced (o) ; nor as to the contents of a written document 
which is in the hands of the adversary, and which he has had 
notice to produce ; for this is part of the case of the party who 
cross-examines, which cannot be gone into until that of his adver- 
sary has been concluded. 

For the purpose of furthering the object of cross-examination, 
the Court will, in general, at the instance of either party (p), direct 
that the witnesses shall be examined each separately, apart from 
the hearing of the rest ( q ) ; a strong test to try the consistency of 


(m) I have heard Ld. Tenterden, C. J., 
express himself to that effect more titan 
once. In Hardy's Case , 24 Howell’s St. 
Tr. 755, upon a trial for high treason, a 
Witness having been called for the prose- 
cution who was favourable to the prisoner, 
and who had been a member of the Cor- 
responding Society, was asked whether 
particular expressions, which were sug- 
gested to him, had not been used by the 
members of that society ; and L. C. Jus- 
tice Eyre informed the counsel that he 
could not put words into the mouth of the 
Witness, and that this was contrary to the 
practice of the court, and to his opinion. 
And Bullcr, J., upon the same trial, said, 
w You may lead a witness, upon cross- 
examination, to bring him directly to the 
point as to the answer; but not go the 
length, as was attempted yesterday, of 
putting into the witness’s mouth the very 
words which he is to echo back again.” 

In the late case of Parkin v. Moore, 


7 C. & P. 408, Alderson, B., said: {i I ap- 
prehend you mayput a leading question to 
an unwilling witness on the examination 
in chief, but you may always put a leading 
question in cross-examination whether a 
witness be willing or not.” 

(n) Hill v. Coom.be », cor. Abbott, J. 
Exeter Spring Assizes 1818; Handley v. 
Ward, cor. Abbott, • L. C. J., Lancaster 
Spring Assizes 1818. 

(o) Sainthill v. Bound, 4 Esp. C. 74. 

(p) The Court will order the witnesses 
on the part of the defendant out of court, 
even after the plaintiff’s case is closed. 
Taylor v. Lawson, 8 C. & P. 543. 

(q) Attorney-General v. Bulpit, 9 
Price, 4. This is a general rule by the 
law of Scotland in all criminal ^prosecu- 
tions. Hume’s Comm, on Crim. Law of 
Scotland, vol. 2, 305 ; Burnet’s Treatise, 
407 ; Phillips on Ev. vol. 1, 258. The 
same rule prevails in the Exchequer in reve- 
nue cases, as to witnesses for the defendant. 
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their account (r) ; and the same indulgence may be granted to a Witnesses 
prisoner, but not as a matter of right (s). ^fned ex ~ 

It has been held, that an order of exclusion does not extend to apart, 
an attorney in the cause (£)• 

Where a witness remains in court after an order for their 
exclusion, the rejection or admission of his testimony is a question 
for the discretion of the Judge under all the circumstances of 
the case ( u ) ; but in the Court of Exchequer the rule for the 
rejection of such witnesses, in revenue cases, is known, and 
inflexible ( x ). 

Where the witness remained from mistake, and from no undue 
motive, his testimony was received {y). 

Where, after witnesses had been ordered out of court, one had 
returned, and heard another give his evidence, the Judge allowed 
him to be examined as to facts not sworn to by any previous 
witness, but with liberty to move to enter a nonsuit (z). 

It is here to be observed, that a witness is not to be cross- Cross-exa- 

examiued as to any distinct collateral fact for the purpose of mina tionaa 
/ . . r r to collate- 

afterwards impeaching his testimony by contradicting him ; for this ral facts. 

would render an inquiry, which ought to be simple, and confined to 

the matter in issue, intolerably complicated and prolix, by causing 

it to branch out into an indefinite number of collateral issues. In 

the case of Spence/y v. Willot(a), which was a penal action for 

usury, the defendant’s counsel were not permitted to cross-examine 

as to other contracts made on the same days with other persons, in 

order to show that the contracts in question were of the same 

(r) No falsehoods are so difficult to be (s) 4 St. Tr. 9. 

detected as those which are mixed up ( t ) Pomeroy v. Baddeley , 1 Ry. & M. 

with a great portion of truth ; the greater C. 430; Everett v. LowdJiam , 5 C . & 
the proportion of true facts is which are P. 91. It. v. Webb, Sarum Summer Ass. 
combined with the false ones, the less op- 1819, cor. Best, J. contra, 

portunity will there be to detect the false (v.) A new trial in one case was granted 

by comparison with facts ascertained to be because a witness’s testimony had been re- 
true. An ingenious mode of proving an jected on that .ground. Per Alderson, 13. 
alibi with consistency has long been in Coolie v. Ncthercote, 6 C. & P. 741 ; 
known and practised by roguish adepts, and the case reported in the note. See 
The intended witnesses meet and pass the also 4 C. & P. 585. Thomas v. David, 
afternoon or evening together in convivial 7 C. & P. 350. JR. v. Colly , Mood. & M. 
entertainment : when they are afterwards 329. 

examined, they are all consistent as to the (ar) Parker v. M‘ William, 6 Bing. 083. 

circumstances which attended their meet- ( y ) B- v. Cully , 1 Mood. & M. C. 

ing, for so far they relate nothing more 329. 

than the truth ; they misrepresent nothing (z) Beunton v. Ellice , 4 C. & P. 585. 

but the time when the transaction took (a) 7 East, 108. See Mr. J. Holroyd’s 

place, which, for the purpose of the alibi, observations on the case, 2 Starkie’s C. 
is of course represented to be that of, the 156. Harris y. Tippett , 2 Camp. 638. 
robbery. 
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C ™atfona na * ure > anc ^ no * usur i° us > if the witness answered one way, or to 
toeoiiat^contradict him if he answered the other way. And should such 
ml facts. questions be answered, evidence cannot afterwards be adduced 
for the purpose of contradiction (&). The same rule obtains, if 
a question as to a collateral fact be put to a witness for the purpose 
< of discrediting his testimony ; his answer must be taken as con- 
clusive, and no evidence can be afterwards admitted to contradict 
it (c). This rule does not exclude the contradiction of the witness 
as to any facts immediately connected with the subject of inquiry. 
A witness may be asked wh ether, in consequence of his having 
been charged with robbing the prisoner, he has not said that he 
would be revenged upon him ; and in case of denial, he may be 
contradicted ( d ). In such a case the inquiry is not collateral, but 
most important, in order to show the motives and temper of the 
witness in the particular transaction. 

How far ft j s now settled by the authority of the Legislature (<?), that 

iw* bound to a witness cannot refuse to answer questions because he may subject 
answer. 


(b) Harris v. Tippett , 2 Camp. G«38. 
H.\. Watson, 2 Starkie’s C. 140. 

(c) It. v. Watson , 2 Starkie’s C. 1 40. 11. 
v. Tealeand Others , c or. Lawrence, J., at 
York. It is said to have been held, that 
the question, whether a witness for one 
party had not attempted to deprive a wit- 
ness for the adversary from attending to 
give evidence at the trial, was so immate- 
rial, that if tlie witness answered in the 
negative, he could not he contradicted. 
Harris v. Tippett , 2 Camp. 037, cor. 
Lawrence, J. It cannot however he 
doubted, that the fact, if proved, would 
show a very strong and improper bias on 
the mind of the witness, and in a doubtful 
case afford a fair ground for suspecting his 
sincerity. In Ld. Stafford’s Case, 7 
Howell’s St. Tr. 1400, the prisoner was 
allowed to prove that Dugdale, a witness 
for the prosecution, had endeavoured to 
suborn witnesses to give false evidence 
against the prisoner. 

The late case of Thomas v. David, 7 C. 
& P. 350, tends to overrule Harris v. Tip- 
pett. In an action on a promissory note, a 
servant of the plaintiff’s (an attesting wit- 
ness) called to prove the signature, was 
asked, on cross-examination, whether she 
did not sleep in the same bed with the 
plaintiff. On its being objected that the 
point of intended contradiction was merely 


collateral, Coleridge, J., overruling the ob- 
jection, said: “ Is it not material to the issue 
whether the principal witness who comes 
to support the plaintiff’s case was Ills kept 
mistress? If the question had been whe- 
ther the witness had walked the streets as a 
common prostitute, I think that would 
have been collateral to the issue, and that 
if the witness had denied such a 'charge, 
she could not have been contradicted ; but 
here the question is, whether the witness 
had contracted such a relation with the 
plaintiff as might induce her the more 
readily to support a forgery — -just in the 
same way as if she had been asked if she 
was the sister or daughter of the plaintiff’.” 
Where the question was, what considera- 
tion passed on discounting a bill of ex- 
change, Lord Tenterden held, that what a 
witness had said upon a former trial be- 
tween the parties concerning another bill 
discounted at the same time and under the 
same circumstances was not collateral. 3 
C. & P. 70. In an action on a policy of 
insurance, a witness for the defendant was 
asked, whether he had not said that u they 
had not a leg to stand upon.” Tindal, L. C. J., 
held, that contradiction was inadmissible. 

J Elton v. Larkins , 5 C. & P. 590. 

(d) Ycwin’s Casey 2 Camp. 038, n. ; cor. 
Lawrence, J. 

(e) The statute 40 G. 3, c. 37, declares 
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himself to a civil liability or charge; but he is not bound to How far 
answer any question, either in a court of law or of equity, if his 
answer will expose him to any criminal punishment or penal liabi- answer, 
lity, agreeably to the wise and humane principle that no man is 
bound to criminate himself (/). Accordingly, a witness is not com- 
pellable to say whether he published a particular paper, if the 
contents be libellous ( g ). Upon an appeal against an order of 
bastardy, he is not bound to declare whether he is the father of 
a bastard child (//). In an action against the acceptor of a bill 
of exchange a witness is not bound to answer whether the bill was 
not given for differences on stock-jobbing transactions for time ( i ). 


and enacts, that a witness cannot by law 
refuse to answer a question relevant to the 
matter in issue, the answering of which 
has no tendency to expose him to a penalty 
or forfeiture of any nature whatsoever, by 
reason only, or on the sole ground, that 
tin* answering of such question may esta- 
blish, or tend to establish, that he owes a 
debt, or is otherwise subject to a civil 
suit, either at the instance of his Majesty, 
or of any other person or persons. 

Before the passing the above Act it was 
vexata (jwestio, whether a witness was 
hound to unswer when the answer might sub- 
ject him to civil liabilities. On the question 
being proposed by the House of Lords to 
the Judges, Mansfield, C. J. of C. P., 
Grose and Rookc, Js., and Thompson, B., 
were of opinion that lie was not ; but the 
Lord Chancellor and the other Judges 
were of a contrary opinion. They were all 
of opinion that a promise to a witness that 
he should be excused from certain debts, 
provided he made a full and fair disclo- 
sure, did not render him incompetent on 
the score of interest. Cobbett’s P. D. 
vol. G, p. 107. 

A rated parishioner in a settlement case 
is a party to the appeal, and therefore does 
not come within the words or meaning of 
the Act. JR. v. Woburn , 10 East, 395. 
Bee 54 G.3, c. 170. 

(/ ) It. v. Barber } Str. 444 ; Cates v. 
Hardacre, 3 Taunt. 424 : Sir J . Friend’s 
Case , 4 St. Tr. 6; Lord Macclesfield’s 
Case , G St. Tr. 649; 16 Ves. juu. 242; 
Title v. Grevety 2 Lord Raym. 1088. It. 
v. Oates, 4 St. Tr. 9, 10; 2 Haw. c. 46; 


Mi fiord’s Cli. PI. 157. R. v. Lord Georye 
Gordon , 2 Doug. 593. Hardy’s Case , 
24 Howell’s St. Tr. 755. Varhkurst v. 
Louden , 2 Swans. 216. But it seems that 
a stock-broker, who, under the st. 7 G. 2, 
c. 8, s. 29, is required under a penalty to 
keep a book, would he hound to produce 
it. 

A banker is not privileged from stating 
the amount of his customer’s balances. 
Lloyd v. Fres/ field, 2 C. & P. C. 329. 

Where a witness declined on cross-exa- 
mination stating where lie lived, as he be- 
lieved that a bailable writ was out against 
him at the suit of the defendant, the Court 
would not compel him to answer. Watson 
v. Beoern, 1 Carr. C. 363. 

(y) It. v. Barber, Str. 444 ; Maloney 
v. Bartley, 3 Camp. C. 210, where, in an 
action for a libel published in an affidavit 
sworn before a magistrate, it was held 
that the magistrate’s clerk was not bound 
to state whether lie wrote the affidavit ami 
delivered it to the magistrate : a bill of 
exceptions was tendered, but not proceed- 
ed in. In an action for a libel on the 
plaintiff as hundred constable, purporting 
to be a memorial from the vestry of P. 9 
the vestry-clerk being called to produce 
the vestry-rbooks, it was held, that he 
could not refuse on the ground that he 
might thereby criminate himself. Brad- 
shaw v. Murphy , 7 C. & P. 612. 

(//) It. v. St. Mary’s, Nottingham, 13 
East, 58, n. 

(i) Thomas v. Tucker, cor. Ld. Tenter- 
dcu, C. J., sitt. after Easter, 1827. 
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How far The prosecutrix on an indictment for a rape is not bound to answer 
txiB witness * * 

is bound to whether she has had criminal intercourse with any other person (A), 
answer. An accomplice, admitted to give evidence for the Crown, is not 
bound to disclose his share in other offences which are not the 
subject of inquiry, and for which he would be liable to prosecu- 
tion (Z). A witness is also protected from answering any question 
which would subject him to any penalty, or to forfeiture of his 
estate (m). And it has even been held, that a witness is protected 
from admitting his commission of an offence, although he has 
received a pardon ( n ). But where a witness has been guilty of an 
infamous crime, and has been punished for it, he may, it is said, be 
asked whether he has not undergone the punishment, because his 
answer cannot subject him to further punishment (o). And where 
the questions might subject the witness to penalties, but the time 
foi proceeding against him is passed, he is bound to answer (p). If 
the witness answer questions improperly put, his answers may 
afterwards be used as evidence against him ( q ). Where a witness, 
after having been cautioned that he is not compelled to answer 
a question on the ground that his answers might subject him to 
an indictment, yet if he answers at al^is bound to disclose the 
whole of the transaction (r). 

Cross-exa- The protection has been carried much further. It has been 
“ m that a witness is not bound to answer any question which 

discredit tends to render him infamous, or even to disgrace him. Upon an 
a w ness. i n( jictment f or ra p e? it is said to have been held by a majority of 
the Judges, that the prosecutrix was not bound to say whether she 
had not had a criminal connexion with other men (t), and that 


(k) R. v. Hodgson , 1 Russ. & Ry. C.C. 
211 j and see Dodd v. Norris , 3 Camp. 
C. 519. 

(7) West's Case , O. B. Sess. after Eas- 
ter T. 1823. 

(m) The declaratory statute 40 G. 3. 
c. 37, imports that a witness is not bound 
to answer any question the answering of 
which tends to expose him to a penalty or 
forfeiture of any nature whatsoever. So 
in equity a party is not bound to answer 
so as to subject himself to any punish- 
ment, pains, penalties, or forfeiture of inte- 
rest. See Mitford’s Treatise on Chftncery 
Pleadings, 157. 

(n) R. v. Reading , 2 St. Tr. 822 ; R. v. 
Earl qf Shqftsbury , 3 St. Tr. 439. In 


such case the answer may place him in 
jeopardy, and he would have to set up the 
pardon in bar to the prosecution. 

(o) R. v. EdwardSy 4 T. R. 440, where 
a bail was asked whether be had not stood 
in the pillory for peijury. But see below. 

(jp) Roberts v. Allatt , 1 Mood. & M. 
C. 192. 

( q ) Stockflcth v. De Tastet, 4 Camp. 
10; Smith v. Beadrall, 1 Camp. 30. R, 
v. Merceron , 2 Starkie's C. 306. 

(r) Dixon v. Vale , 1 Carr. C. 278. 
j East v. Chapman , 2 C. & P. 570. So 
in the case of a witness interrogated in 
equity. Austin v. Poiner , 1 Sim. 348. 

(t) R. v. Hodgson , York Summer Ass. 
1810, cor. Wood, B., M.S. The answer 
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such evidence was inadmissible. In Cooke's Case(u), Treby, 
C. J., said, “ if it be an infamous thing , that is enough to pre- 
serve a man from being bound to answer and he therefore held, 
that persons convicted and pardoned, or convicted and punished 
for crimes, could not be obliged to answer, since it was matter 
of reproach ; and that it should not be put upon a man to answer 
a question wherein he would be forced to forswear or disgrace 
himself ( x ). It is, however, to be observed, that the case of The 
King v. Edwards (y) is inconsistent with the above dictum ; since 
it was there held that a witness might be asked whether he had 
stood in the pillory for perjury. 

The question, whether a witness may be asked questions which 
tend to disgrace him (z)> is, like many other difficult questions on 
the subject of evidence, one of policy and convenience. On the 
one hand, it is highly desirable that the jury should thoroughly 
understand the character of the persons on whose credit they are to 
decide upon the property and lives of others; and neither life nor 
property ought to be placed in competition with a doubtful and 
contingent injury to the feelings of individual witnesses. On the 
other hand, it may be sai3 that it is hard that a witness should be 
obliged upon oath to accuse himself of a crime, or even to disgrace 
himself in the eyes of the public ; that it is a harsh alternative 
to compel a man to destroy his own character, or to commit per- 
jury ; that it is impolitic to expose a witness to so great a tempta- 
tion ; and that it must operate as a great discouragement to 
witnesses, to oblige them to give an account of the most secret 
transactions of their lives before a public tribunal. That a collateral 
fact tending merely to disgrace the witness, is not one which is 
properly relevant to the issue, since it could not be proved 
by any other witness; and that there would be, perhaps, 
some inconsistency in protecting a witness against any question, 
the answer to which would subject him to a pecuniary penalty, and 
yet to leave his character exposed. In the first place, it seems to 
be quite settled that a man is not bound to criminate himself, or to 


here, however, might have subjected the 
witness to spiritual censure and punish- 
ment. 

(u) 4 St. Tr. 748. 1 Salk. 158. 

(a?) The question in that case was, whe- 
ther a juryman who had been challenged 
could be asked whether he had not before 
the trial asserted the guilt of the prisoner, 
(y) 4 T. R. 440. See Bex v. Lewis and 
VO L, I. 


Others , 4 Esp. C. 225 ; where it is said to 
have been ruled, that a witness could not 
be asked whether he had been in the 
House of Correction ; and Machride v. 
Machride , 4 Esp. 242, where it was held 
that a witness could not be asked ques- 
tions which tended directly to disgrace 
him. 

(z) See tit. Rape — Seduction. 
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answer any question which may incur a penalty (a). It may be 
observed further, that the principle extends not only to questions 
where the answer would immediately criminate the witness, but to 
all questions which tend collaterally to his conviction (J), or to 
supply any link in proof of a charge against him. As to questions 
which tend merely to disgrace the witness, there is some difficulty. 

In Cooke's Case(c), the prisoner, on an indictment for high 
treason, asked the jurors, in order to challenge them, whether 
they had not said that he was guilty, and would be hanged? and 
the question was overruled; and the Court said, you shall not 
ask a witness or juryman whether he hath been whipped for larciny, 
or convicted of felony; or whether he was ever committed to 
Bridewell for a pilferer, or to Newgate for clipping and coining; 
or whether he is a villain or outlawed ; because that would make 
a man discover that of himself which tends to shame, crime, 
infamy or misdemeanor. In this case it is to be recollected that 
the object was to exclude the juryman entirely by raising an objec- 
tion to his competency. The same observation applies also to 
Layer's Case(d), where the Court overruled the attempt of the 
prisoner to ask a witness, on the voire dire , whether he had been 
promised a pardon, or some reward, for swearing against the 
prisoner; and in that case L. C. J. Pratt said, if the objection 
goes to his credit, must he not be sworn, and his credit left to the 
jury? No person is to discredit himself, but is always taken to 
be innocent till it appear otherwise. In Sir J. Friend's Case ( e ) 
it was ruled, that the witness could not be asked whether he was 
a Roman-catholic, since he might thereby subject himself to penah 
ties. The question, whether a witness was bound to answer a 
question upon a collateral fact tending to disgrace him, did not 


(a) Supra ; and see B. v. JJe Berenger 
and Others , reported by Gurney, 195; 
Parkhurst v. Lawton , 2 Swanst. 21(5 ; 
Title v. Crevetf 2 Ld. Hay. 3088. Cates 
v. Hardacre , 3 Taunt. 424 ; 16 Vcs. 242; 
Hardy's Case , 24 Howell’s St. Tr. 720. 
In some instances it has been found neces- 
sary to protect witnesses from penalties to 
which their evidence has rendered them 
liable, by an Act of Parliament. See 45 
G.3,c. 120; 1&2G. 4, c. 21. 

( h ) Cates v. Hardacre , 3 Taunt. 424, 
Macullum v. Turton , 2 Y. & J. 183. In 
strictness, however, it is no ground of 
legal objection by the party in the cause, 
Mje answer to a proposed question 


may place the witness in jeopardy ; it is 
peculiarly the objection of the witness 
himself, who is under the protection of the 
law, and is always apprised of his situa- 
tion by the presiding Judge. 

(c) 1 Salk. 153; 4 St. Tr. 748; and see 
the observations of Treby, J. above. 

(d) 6 St. Tr. 259. The Chief J. (Pratt), 
did not deny that the question might be 
put after the witness had been sworn. 
The cases of a witness and juror differ 
very materially: with respect to jurors, 
no question is properly allowable, except 
for the purpose of showing total incorope- 
tency. 

(e) 4 St. Tr, 259. 
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arise in any of the foregoing cases (/), and therefore the dicta 
thrown out by the Court were, in some measure, extra-judicial, as 
far as regards the present question. In the case of R. v. Lewis (g), 
which was an indictment for an assault, a witness, who is stated 
in the report of the case to have been a common informer, and 
a man of suspicious character, was asked, upon cross-examination, 
if he had not been in the house of correction in Sussex ? And 
Lord Ellenborough is stated to have interposed, and to have said, 
that the question should not be asked, since it had formerly been 
settled by the Judges, among whom were C. J. Treby and Mr. 
J. Powell, both very great lawyers, that a witness was not bound 
to answer any question the object of which was to degrade or 
render him infamous. It is to be observed, however, that his 
Lordship did not afterwards strictly adhere to this rule (A). In 
the case of Macbride v. Macbride (t), a witness for the plaintiff, in an 
action of assumpsit, was questioned as to her cohabiting with the 
plaintiff; Lord Alvanley interposed, and excluded the question; 
but his Lordship added, “ I do not go so far as others may ; I will 
not say that a witness shall not be asked to what may tend to 
disparage him; that would prevent an investigation into the 
character of the witness, which it may be of importance to ascer- 
tain. I think those questions only should not be asked which 
have have a direct and immediate effect to disparage.” In the 
case of Harris v. Tippett (j), the witness was asked in cross- 
examination, whether he had not attempted to dissuade a witness 
for the plaintiff from attending the trial ; he swore that he had not ; 
and on its being proposed to bring evidence to contradict the wit- 
ness on this point, Mr. J. Lawrence would not allow it, the fact 
being collateral to the issue; but he added, “ I will permit ques- 
tions to be put to a witness as to any improper conduct of which 
he may have been guilty, for the purpose of trying his credit ; but 
when those questions are irrelevant to the issue upon record, you 
cannot call other witnesses to contradict the answers he gives.” 
And in Yewin’s Case (k) the same learned Judge allowed the 


Whether 
bound to 
answer 
questions 
tending to 
his dis- 
grace. 


(/) There are many instances in which 
a roan may be a witness who cannot be a 
juror. 2 Hale, 278, 11 H. 4. One at- 
tainted and pardoned cannot be a juror. 
Per Holt, C. J., Rookwootfs Case, 4 St. 
Tr. 642 ; but he may be a witness : the 
Teason is, that a juror cannot be examined 
and sifted as to the grounds of his verdict, 
as a witness may as to his testimony. 
The ancient rule of law was otherwise. 


(g) 4 Esp. C. 224. 

( h ) At the sittings of Westminster after 
Hil. Term 1818, a witness was compelled 
by his Lordship to answer the question, 
whether he had not been confined in a par- 
ticular gaol. Infra , 197 (2). 

(i) 4 Esp. C. 442 ; but see above, 190. 

(J) 2 Cam P- 637 ; cited in R. v. Wat- 
son, 2 Starkie’s C. 116 ; but see above, 190. 

(ft) 2 Camp. 638, n. 

O 2 
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Whether 
witness 
bound to 
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tending to 
his dis- 
grace. 


prisoner’s counsel to ask a witness in cross-examination, whether 
he had not been charged with robbing his master. Where 
a man’s liberty, or even life, depends upon the testimony of 
another, it is of infinite importance that those who are to decide 
upon that testimony should know, to the greatest extent, how far 
the witness is to be trusted ; they cannot look into his breast and 
see what passes there, but must form their opinion on collateral 
indications of his good faith and sincerity. Whatever, therefore, 
may materially assist them in their inquiry, is most essential to the 
investigation of truth ; and it cannot but be material for the jury to 
understand the character of the witness whom they are called upon 
to believe; and to know whether, although he has not been 
actually convicted of any crime, he has not in some measure 
rendered himself less credible by his disgraceful conduct. In the 
case of The King v. Edwards (Z), on an application to bail the 
prisoner, who was charged with felony, one of the bail was asked, 
whether he had not stood in the pillory for perjury? and upon 
objection being made that it tended to criminate the party, the 
Court held that there was no impropriety in the question, since his 
answer could not subject him to any punishment. The great 
question, therefore, whether a witness is hound to answer a question 
to his own disgrace, has not yet undergone any direct and solemn 
decision, and appears to be still open for consideration. The 
truth or falsehood of testimony frequently cannot be ascertained by 
mere analysis of the evidence itself; the investigation requires 
collateral and extrinsic aids, the principal of which consists in 
a knowledge of the source or depositary from which such testimony 
is derived : the whole question resolves itself into one of policy and 
convenience, that is, whether it would be a greater evil that an im- 
portant test of truth should be sacrificed, or that by subjecting 
witnesses to the operation of this test, their feelings should be 
wounded, and their attendance for the purposes of justice dis- 
couraged ? The latter point seems to deserve the more serious con- 
sideration, since the mere offence to the private feelings of a witness 
who has misconducted himself cannot well be put in competition 
with the mischief which might otherwise result to the liberties and 
lives of others. No great injustice is done to any individual upon 
whose oath the property or personal security of others is to depend, 
in exhibiting him to the jury such as he is ( m ). As to the other 

(0 4 T. R. 440. tion cannot be proved except by the re- 

(rw) Where the witness has been con- cord ; and it is in many instances impos- 
victed of an infamous crime, he is abso- sible to be prepared with such evidence 
lutely disqualified, but the fact of convic- where it is not previously known that the 
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consideration* it does not seem to be very clear that by permitting Whether 
such examinations any serious evil would result ; the law possesses answer^ 
ample means for compelling the attendance of witnesses, however questions 
unwilling they may be. The evil on this side of the question is at hi^Hs- to 
all events doubtful and contingent ; on the other side it is plain and b rrace - 
certain. 

The principle on which such evidence is admissible is clear and 
obvious; the reason for excluding it is extrinsic and artificial, 
and, it may be added, but theoretical; for Courts are in the 
constant habit of permitting such questions to be put(w), and 
answers to be given and received as evidence for the consideration 
of the jury. 

The decision of this question is of less practical importance a witness 
than might have been expected, since, whether a witness be or be 
not bound to answer such questions as tend to his disgrace, it questions 
seems to be allowed that the questions may be put (o) ; and it is fuegrace 10 
obviously of little consequence whether the witness admits that llim * 
which is insinuated against him, or refuses to answer the ques- ■ 
tion ; for though in strictness no inference ought to be made as to 
the truth of a fact where the witness has refused to answer (/;), 
yet the refusal must make an unfavourable impression upon the 
jury, since an honest man would naturally be eager to deny the 
fact, and rescue his character from suspicion, and would not re- 
fuse to answer merely because he had a strict legal right to refuse (^.) 

witness will be examined ; in such cases right to put questions tending to degrade 
there is the greater reason for allowing the a witness, for the purpose of trying his 
question to be put in another shape. character. 

(n) In the rase of Frost v. Holloway , Best, C. J. : u I do not forbid the ques- 
K. B. sitt. after Hil. Term 1818, Ld. El- tion on that ground; I for one will never 
lenborough, C. J., compelled a witness to go that length. Until I am told by the 

answer whether he had not been confined House of Lords I am wrong, the rule I 

for theft in gaol ; and on the witness’s ap- shall always act upon is, to protect wit- 
pealing to the Court said, “ If you do not nesses from questions, the answers to 

answer J will send you there.” Ex rela- which may expose them to punishment ; 

tione Gurney . Upon the trial of O'Coig- if they are protected beyond this, from 

ly and O y Connor (24 Howell’s St. Tr. questions that tend to degrade them, many 
1353), the witness having, upon a question an innocent man would unjustly suffer, 
being put which threw an imputation on Tliis question may subject her to punish- 
him, appealed to the Court for protection ment ; I think, therefore, it ought not to 
in the first instance, the Court would not be put.” 

permit the question to be repeated. (o) Harris v. Tippett, 2 Camp. 638 ; 

In the case of Cundell v. Pratt , 1 JR. v. Yewin , 2 Camp. 638, n. ; R. v. 

Mo. & M. C. 108, the witness was asked, Watson , 2 Starkie’s C. 116. 

on cross-examination, whether she was ( p) Rose v. Rlakeman , 1 Ry. & M. C. 

not cohabiting in a state of incest with 384. 

a particular individual ; Best, C. J., inter- (q) See the observations of the Judges 
fered to prohibit the question; it was in R. v. Watson, 2 Starkio’s C. 116. 
urged by Spankie, serj., that he had a 

O 3 
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Must be Where the question is so connected with the point in issue that 
rantevi^ ar " the witness may be contradicted by other evidence if he deny the 
contmdic- the l aw itself requires that the question should be put to the 

tion. witness, in order to afford him an opportunity for explanation, 
although the answer may involve him in consequences highly 
penal (r). 

It was lately held by all the Judges, not only that a question, as 
to an act done by the witness, the answer to which might criminate 
him, might be put, in order to afford a foundation for contradicting 
him, if he denied the fact, but even that the adverse party could 
not without asking the question adduce such evidence to impeach 
the credit of the witness (s). 

f The privilege of refusing to answer is that of the witness, and 
not of the party ; and Lord Tenterden refused to allow the question 
to be argued by the counsel of the party who called the wit- 
ness^;. , 

Conse- If a witness voluntarily answer questions tending to criminate 

answering, hi m on his examination in chief, he is bound to answer on cross- 
examination, however penal the consequence may be (w), and if he 
answers the question in part, he is bound to disclose the whole 
truth (ar). 

If a witness choose to answer a question to which he might 
have demurred, his answer may afterwards be used in evidence 
against him for all purposes (y). If a witness should admit that 
he had been guilty of a crime, his admission would not render 
him incompetent without proof of his conviction. 

If a witness give an answer to a question put for the purpose of 
degrading his character, the party will be bound by his answer, 
and cannot adduce evidence in contradiction ( z ). This is but a 


(r) The Queen' « Case, 2 B. & B. 311. 

(s) lb. 

( t ) By Lord Tenterden in Thomas v. 
Newton, Mo. & M. 48, n. 

(u) Per Darapier, J. Winchester Sum- 
mer Ass. 1815, Mann. Ind. Witness, 
222 . 

(a?) East v. Chapman , Mod. Sc M. C. 
47. 

(?/) Smith v. Beadnall, 1 Camp. 30; 
Stochfleth v. Be Tastet , 4 Camp. 10. 

(z) Lord Ellenborough, in Watson's 
Case , Gurney's Rep. vol. ii. 288, observed, 
“ Whether he has been guilty of such a 
crime (improperly asking him in a degree, 
because you are calling upon him, upon 
the sanction of his oath, to answer that 


which he is not bound to answer, for no 
man is bound to criminate himself), but If, 
from a desire to exculpate himself from 
the imputation of a crime, he gives an 
answer, it has been held by many of our 
Judges, and I never knew it ruled to the 
contrary, that having put such question, 
you must be bound by the answer. The 
Court is not a Court to try a collateral 
question of crime, and it would be unjust 
if it were, for how can the party be pre- 
pared with a case of exculpation, or with 
an answer to any evidence which may be 
adduced to charge him ? There is no pos- 
sibility of fL fair and competent trial on 
that subject, and therefore in no instance 
is it done.” 
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particular application of the general rule applicable in all cases of 
inquiry as to mere collateral facts. 

If by an unfortunate or unskilful question put on cross-examina- 
tion, a fact be extracted which would not have been evidence upon 
an examination in chief, it then becomes evidence against the 
party so cross-examining («). 

But a witness is not allowed voluntarily to obtrude inadmissible 
evidence, and if he do, it is not to be considered as evidence in 
the cause ( b ). This is a just and most important rule; a fraudu- 
lent and subtle witness will sometimes endeavour to baffle his 
cross-examiner, and deter him from pursuing his course, by in- 
troducing into his answers matters foreign to the question, but 
unfavourable to the cross-examining party. 

In the course of the proceedings in the House of Lords in 
the Queen s Case , Louisa Dumont, a witness in support of the 
charge, having been asked, upon cross-examination, whether she 
did not use certain expressions which the counsel read from a sup- 
posed letter from the witness to her sister, it was objected by the 
Attorney-general that the letter itself ought to be put in before 
any use could be made of its contents. 

The following questions were in consequence proposed to the 
Judges ( d ): — 

First, Whether, in the Courts below, a party, on cross-examina- 
tion, would be allowed to represent, in the statement of a question, 
the contents of a letter, and to ask the witness whether the witness 
wrote a letter to any person with such contents, or contents to the 
like effect, without having first shown to the witness the letter, 
and having asked that witness whether the witness wrote that 
letter, and his admitting that he wrote such letter ? 

Secondly, Whether, when a letter is produced in the Courts 
below, the Court would allow a witness to be asked, upon show- 


(a) Wright deni . Clymer v. Little?', 
Burr. 1 244 ; 1 Bl. 340. The lessor of the 
plaintiff claimed under a will dated in 
1743. The defendant relied on a will 
bearing date 1745. The plaintiff, in an- 
swer, called Mary Victor, the sister of 
William Medlicott, deceased, wliosfc name 
appeared as an attesting witness to the 
will of 1745, to prove that her brother, in 
his last illness, and three weeks before his 
death, pulled out of his bosom the will of 
1743, and said it was the true will of J. C. 
Upon cross-examination by the counsel 
for the defendants, the witness further 


stated, that her brother, when lie produced 
the will of 1743, acknowledged and de- 
clared that the will of 1745 was forged by 
himself. After a verdict for the plaintiff, 
upon a motion for a new trial, upon the 
ground, inter alia , that the declaration 
by Medlicott of his having forged the will 
of 1745, ought not to have been left to the 
jury, it was answered by the Court, that 
the fact came out upon the defendant’s 
own cross-examination. 

( h ) Blewett v. Tregonning , 3 Ad. & 
Ell. 584; 5 N. & M. 300. 

(c) The Queen's Case , 2 B. & B. 286. 
o4 
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ing a witness only a part of, or one or more lines of such letter, 
and not the whole of it, whether he wrote such part, or such one 
or more lines ; and in case the witness shall not admit that he did 
or did not write the same, the witness can be examined to the 
contents of such letter ? 

The first question was answered in the negative, for the follow- 
ing reasons : — “ The contents of every written paper are, according 
to the ordinary and well-established rules of evidence, to be proved 
by the paper itself, and by that alone, if the paper be in existence. 
The proper course, therefore, is to ask the witness whether or no 
that letter is of the handwriting of the witness ? If the witness 
admits that it is of his or her handwriting, the cross-examining 
counsel may, at his proper season, read that letter as evidence, 
and when the letter is produced, then the whole of the letter is 
made evidence. One of the reasons for the rule requiring the 
production of written instruments is, in order that the Court may 
be possessed of the whole. If the course which is here proposed 
should be followed, the cross-examining counsel may put the 
Court in possession only of a part of the contents of the written 
paper ; and thus the Court may never be in possession of the 
whole, though it may happen that the whole, if produced, may 
have an effect very different from that which might be produced by 
a statement of a part.” 

To the second question, the Judges returned the following 
answer : “ In answer to the first part, i Whether, when a letter is 
produced in the Courts below, the Court would allow a witness to 
be asked, upon showing the witness only a part, or one or more 
lines of such letter, and not the whole of it, whether he wrote 
such part?’ the Judges are of opinion, that that question should 
be answered by them in the affirmative in that form; but in 
answer to the latter part, which is this, 4 And in case the witness 
shall not admit that he did or did not write such part, whether he 
can be examined as to the contents of such letter V the learned 
Judges answer in the negative, for the reason already given, 
namely, that the paper itself is to be produced, in order that the 
whole may be seen, and the one part explained by the other.” 

Upon the further question proposed, “ Whether, when a witness 
is cross-examined, and upon the production of a letter to the wit- 
ness under cross-examination, the witness admits that he wrote 
that letter, the witness can be examined in the Courts below, 
whether he did or did not make statements such as the counsel 
shall, by questions addressed to the witness, inquire are or are 
not made therein ; or whether the letter itself must be read as the 
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evidence to manifest that such statements are not contained in the Cross-exa- 
letter?” the Judges were of opinion, that the counsel cannot, by tov^iting?. 
questions addressed to the witness, inquire whether or no such 
statements are contained in the letter, but that the letter itself 
must be read to manifest whether such statements are or are not 
contained in that letter. They found their opinion upon what, in 
their opinion, is a rule of evidence as old as any part of the com- 
mon law of England, namely, that the contents of a written instru- 
ment, if it be in existence, are to be proved by that instrument 
itself, and not by any parol evidence. 

To another question, viz. “ In what stage of the proceedings, 
according to the practice of the Courts below, such letter could be 
required by counsel to be read, or be permitted by the Court below 
to be read, ” the learned Judges answered, that according to the 
ordinary rule of proceedings in the Courts below, the letter is to be 
read as the evidence of the cross-examining counsel, as part of his 
evidence in his turn, after he shall have opened his case ; that that 
is the ordinary course ; but that, if the counsel, who is cross-exa- 
mining suggests to the Court that he wishes to have the letter read 
immediately, in order that he may, after the contents of that letter 
shall have been made known to the Court, found certain questions 
upon the contents of that letter, which could not well or effectually 
be done without reading the letter itself, that becomes an excepted 
case in the Courts below ; and for the convenient administration of 
justice the letter is permitted to be read at the suggestion of the 
counsel ; but considering it, however, as part of the evidence of the 
counsel proposing it, and subject to all the consequences of having 
such letter considered as part of his evidence. 

In the course of the same proceeding, the counsel for the Queen, 
having cross-examined Giuseppe Sacchi, whether he had ever 
represented to any person, after he had left the service of the prin- 
cess, that he had taxed himself with ingratitude towards a gene- 
rous mistress ; it was objected, that the witness should be asked 
whether such representation made by him was an oral or written 
one, because, if written, the writing itself should be produced be- 
fore the question could be put. The following question was in 
consequence proposed to the Judges : “ Whether, according to the 
established practice in the Courts below, counsel, in cross-examin- 
ing, are entitled, if the counsel on the other side object to it, to ask 
a witness whether he has made representations of a particular na- 
ture, not specifying in his question whether the question refers to 
representations in writing or in words ?” 

The Lord Chief Justice, in delivering the opinions of the Judges 
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Croas-exa- observed, that they felt some difficulty in giving a distinct answer 
to writing 8 *° proposition, as they did not remember an instance of a 
question having been asked by the cross-examining counsel, pre- 
cisely in those words, and were not aware of any established prac- 
tice distinctly referring to such a question. He adverted to the 
rule of law respecting the examination of a witness as to a contract 
or agreement, in which case, if the counsel on one side were to put 
a question generally as to the contract, the ordinary course is for 
the counsel on the other side to interpose an intennediate question, 
whether the contract referred to was in writing, and if the contract 
should appear to have been in writing, then all further inquiry 
would be stopped, because the writing itself must be produced. 
With reference to this established rule , they considered the question 
proposed to them, and were of opinion that the witness could not 
properly be asked on cross-examination, whether he had written 
such a thing, the proper course being to put the writing into his 
hands, and ask him whether it be his writing. They held, also, 
that if the witness were asked whether he had represented such a 
thing, they should direct the counsel to ask whether the represen- 
tation had been made in writing or by words ; and if in conse- 
quence he should ask whether it had been made in writing, the 
counsel on the other side would object to the question ; but if he 
should ask whether the witness had said such a thing, the counsel 
would undoubtedly have a right to put that question. 

It seems to be perfectly clear, that if it appear from the cross- 
examination of the witness, or from any antecedent evidence, that 
the w 7 riting in question has been destroyed, the objection founded 
on the reasons alleged by the learned Judges ceases; and as the 
defendant may at all events, in his turn, adduce secondary evidence 
of the contents, there is no objection to his proving the contents 
in the first instance by means of the adversary's witness. 

It is to be observed, that the opinions delivered by the learned 
Judges upon the preceding questions, were founded principally on 
the application of the principle, that the best evidence must be 
adduced which the case admits of, and on the supposition that the 
object of the cross-examination is to establish in evidence the con- 
tents of a written document as material to the cause. Where that 
is the case the objection is invincible. 

But it frequently happens that the cross examination of a wit- 
ness as to what he has before said or written on the subject of 
inquiry is material only as a test to try his memory and his 
credit. 

Such evidence is usually admissible for no other purpose than to 
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try the credit or capacity of the witness ; what a witness stated on 
a former occasion, may be very material evidence to contradict 
him, or impeach his testimony, but can rarely be evidence of tlie 
fact stated ; and it is a remarkable circumstance, that the question 
was never in the course of inquiry in the case which occasioned so 
much discussion on the subject, directly raised, whether a cross- 
examination as to something written by the witness, for the pur- 
pose, not of proving any fact in the cause, but simply of trying 
the credit or ability of the witness, was subject to the same strict 
rules as governed examination for proving material facts, and 
whether the witness might not be cross-examined as to what he had 
written, without producing the writing, where, although not proved 
to be lost, it was not in the possession of the examining party. It is 
also observable that the answers are founded mainly, if not wholly, 
on the supposition that the writing to which the question relates is 
in the possession of the examining party. 

As the decisions of the Judges have, according to opinions enti- 
tled to consideration, left the question, whether a witness may not 
be cross-examined as to the contents of a written document, for 
the purpose of impeaching his credit, without producing the docu- 
ment, still open, it may not perhaps be deemed presumptuous to 
offer a very few remarks upon this subject. 

Upon every question of this nature two considerations arise : in 
the first place, whether the practice be advantageous and desirable 
with reference to some particular object; and if so, still whether, 
on the other hand, it may not be politic to exclude it, in order to 
avoid some inconvenience which would result from its reception 
greater than that which would accrue from its rejection. 

That the permitting such a cross-examination may frequently 
supply a desirable test for trying the memory and the credit of the 
witness, admits of little doubt. If, for example, a witness profess 
to give a minute and detailed account of a transaction long past, 
such as the particulars of a conversation, or the contents of a 
written document, and consequently where much depends upon 
the strength of his memory, it is most desirable to put that me- 
mory to the test by every fair and competent means. His inabi- 
lity under those circumstances to state whether he afterwards com- 
mitted the details of the transaction to writing, or if he admitted 
that he did so, his inability to state whether he then gave the 
same or a different account, or his admission that he gave a dif- 
ferent account, without being able to explain why he did so, must 
necessarily operate to a greater or less extent to show the imper- 
fection of his memory. 
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If a witness be called to prove, the contents of a document 
written by another, which, it may be, he has seen but once, and 
that at a distant time, must it not be of the highest importance to 
ascertain whether his powers of memory are sufficiently strong to 
enable him to swear to the contents of a document written by 
himself at a later period relating to the same subject-matter? If 
he either deny that he has made any representation on the subject, 
or be unable to recollect what statement he has made, the cir- 
cumstance tends to impeach the faithfulness of his memory, even 
to a greater extent than if the representation had been merely oral, 
inasmuch as the act of writing is more deliberate, and more likely 
to remain impressed on the memory, than a mere oral communica- 
tion; and the contradiction which the witness receives from the 
writing itself is also more important and more complete than that 
which results from the testimony of another, whose memory may 
be as liable to imperfection as that of the witness. 

A cross-examination of this nature affords no mean test for 
trying the integrity of the witness. An insincere witness, who is 
not aware that his adversary has it in his power to contradict him, 
will frequently deny having made declarations and used expres- 
sions which he is, on cross-examination, ultimately forced to avow; 
and it often happens, that by his palpable and disingenuous at- 
tempts to conceal the truth, he betrays his real character ; and 
thus his denials, his manner and conduct, become of far greater 
importance, and much more strongly impeach his credit, than 
the answer itself does which he is at last reluctantly constrained to 
give. 

Where the party is confined to the mere production and read- 
ing of the paper, without previous cross-examination, all infer- 
ences of this nature are obviously excluded, and the opportunity 
of contradicting him by the production of the document in oppo- 
sition to his statement on oath, cannot occur. 

These observations apply even although the writing containing 
the contradiction be in the possession of the party who cross- 
examines ; but it may frequently happen that the document may 
have been lost, but that proof of the loss, and of the contents of 
the document, are in the power of the party cross-examining. 

In such a case, if the rule were strictly adhered to, a dilemma 
would occur, the effect of which might be to exclude the contra- 
dicting evidence altogether. The adverse party would not be 
able to go into evidence of the contradictory document before he 
had, upon cross-examination, given an opportunity of explanation 
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to the witness, and he could not, according to the rule, examine 
as to the contents of the writing before he had proved the contents. 
At all events he would labour under a difficulty in securing the 
attendance of an adverse witness until such time as he had esta- 
blished the necessary proof ( d). 

Such a cross-examination would also frequently afford a test of 
credit where the writing could not be produced, or its loss proved ; 
for if the witness has in fact made statements in writing which, if 
produced, would impeach his credit, and either out of regard to 
his oath, or for fear of consequences, be induced to admit the fact, 
his answer, subject to the explanation which he may be able to 
give, must produce the same effect. 

The objections on the score of policy are, on the contrary, of a 
limited nature, it being admitted on all hands that the answers 
given cannot be received as any evidence of the writing itself for 
the purposes of the cause. It is possible that the witness having 
written what was true, may not recollect what he has written, or, 
to go to the greatest extent, may, even mistakingly, and from de- 
fect of memory, admit (even contrary to the truth) that he has 
given a description of the transaction inconsistent with his pre- 
sent testimony ; but even this would operate as a test to try his 
memory, and the result would show that his recollection was 


( d ) It has been suggested, that for the 
purpose of warranting the cross-exami- 
nation of a witness as to the contents of a 
writing, which has in fact been destroyed, 
it is fit that the party proposing to cross- 
examine should be allowed to interpose 
evidence out of his turn to prove the fact 
of destruction, or, that if any inconve- 
nience should result from pursuing this 
course, the Court should, in the exercise 
of its discretion, either admit the witness’s 
statement in the first instance, or defer the 
cross examination until the adversary shall 
have entered on his case. Without pre- 
suming to anticipate what course the Court 
might in its discretion adopt when the case 
occurred, it may be observed, that either 
to allow a party to break in upon the ad- 
versary’s case by adducing proof to sanc- 
tion the admission of secondary evidence, 
or to allow him to enter upon secondary 


evidence, as it were, de bene esse, and sub- 
ject to he established or defeated by the 
subsequent proof or failure of proof, would 
he going farther than any existing prece- 
dent seems to warrant. It has, indeed, 
been not unusual, after proof of a docu- 
ment by a witness under cross-examina- 
tion, for the party cross-examining to have 
it read in that stage of the proceedings, by 
way of anticipation, as part of his own 
evidence; but there the proof is complete, 
and nothing remains but to read the instru- 
ment. On the contrary, in the case pro- 
posed the proof is incomplete, and the 
party may with much more reason object 
to the admitting secondary evidence, which 
may in the result turn out to have been 
wholly inadmissible, nay, which perhaps 
his opponent might render inadmissible, if 
it served his purpose, by afterwards omit- 
ting to support it by legal evidence*. 


* It has been frequently ruled, that a defendant having given the plaintiff notice to 
produce writings in his possession, cannot cross-examine the plaintiff’s witnesses as to 
their contents. Graham v. By iter, 2 Starkie’s C. 23 ; Sideways v. Byson , ibid. 49. 
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Cross-exa- imperfect: a consideration of the highest importance where the 
towiSg^ witness is called to detail conversations or the contents of a 
written document; a task to which few memories are adequate 
under ordinary circumstances. 

And instances may be cited where evidence is admitted for one 
purpose and object to which it is applicable, although with refer- 
ence to other purposes and objects to which the evidence relates 
it is inadmissible and wholly inoperative. Thus, in the ordinary 
case where a witness is cross-examined as to oral declarations 
made by him and connected with the cause, evidence is constantly 
offered to prove those declarations, where he denies them, not with 
a view to prove the truth of a declaration, but in order to impeach 
his credit. If, for instance, in an action for goods sold and deli- 
vered, a witness called to prove the delivery of the goods were to 
deny that he said to A.B. that the defendant in fact never had 
the goods, it would be competent to the defendant to call A. JB. to 
prove that the witness did in fact make that declaration, not with 
a view to affect the plaintiff by making the declaration evidence of 
the non-delivery (for it is no evidence of the fact), but to impeach 
the credit of the witness. 

Here the question is allowed for the purpose of impeaching the 
testimony of the witness, although it involves a fact of which the 
answer would be no evidence. If so, then, if the very same state- 
ment were in writing, why might not the question also be allow- 
able for the very same limited purpose, that is, to impeach the 
witness’s credit, although to establish the truth of the written 
statement, viz. that the goods had not been delivered, it wouid 
afford no evidence whatsoever. 

Again, upon the ordinary examination of a witness on the voire 
dire, he may, with a view to show that he is wholly incompetent, 
be examined as to the contents of a written document not pro- 
duced ; and the reason is, that it is not probable that the writing 
which creates his incompetency would be in the possession or 
within the knowledge of the adversary : a reason which would fre- 
quently apply in full force in the present instance ( e ). 

To the objection that to allow such a cross-examination would 
be to deviate from the rule that the best evidence ought to be ad- 
duced that the case admits of, it may be answered that the prin- 

( e ) It is true, that if the witness upon tie’s C. 433. But where a witness is 
examination on the voire dire has the in- cross-examined in relation to a writing, 
strument with him, it must be produced ; to try his credit, the reasons for permit- 
for the reason for dispensing with its actual ting such cross-examination do not cease, 
production, viz. the difficulty of procuring although the party cross-examining be in 
it, has ceased. Butler v. Carver , 2 Star- possession of that instrument. 
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ciple of the rule is applicable only to evidence offered to prove a 
material fact, and is inapplicable where the object is merely to try 
the credit or ability of the witness. The objection that otherwise 
only part of a document might be proved, seems to admit of the 
same answer. Besides, if the witness did recollect what he had 
written, he would be entitled to state the whole, or at least so 
much as was material ; and if he denied having written to the 
effect stated, he could not be contradicted without producing the 
document and reading the whole. 

With respect to any supposed hardship in the case of a witness 
who, having forgot what he had written, honestly gives an erro- 
neous statement from recollection, it is not to be presumed that 
in case of contradiction, by the subsequent production of the 
document, he would incur any more serious imputation than 
the one established by the proof that his memory was not perfect ; 
the hardship, on the other hand, which might accrue to a party 
whose property, or even life, depended on the jury’s forming a 
true estimate of the witness’s power of recollection, might be 
much more serious. 

A party having produced a document in cross-examiuation, is 
not bound to read it before he comes to his own case, although he 
has shown it to the witness and cross-examined him upon it (/) ; 
and if a party, on cross-examination, obtains proof of a document, 
the adversary, it seems, has no right to see the paper for the pur- 
pose of cross-examining the witness as to the paper being in the 
handwriting of the party whose handwriting is sworn to ( g ). 

And it has been held, that where a witness has been examined 
as to entries in a book, the adversary cannot cross-examine as 
to other entries which have not been used, without putting them 
in as evidence (A). 

If, upon a writing being put into the witness’s hand for the 
purpose of cross-examination, the cross-examination wholly fails, 
the adverse counsel is not entitled to look at the paper (i). 

If a witness be called merely to produce a document which can 
be proved by another, and be not sworn, he is not subject to cross- 
examination (k). 


(f) Holland v. Beeves , 7 C . & P. 36, 
cor. Alderson, B. 

( g ) By Bosanquet, J., in Bussell v. 
Bider, 6C.&P. 416. 

(h) By Gurney, B., Gregory v. Taver- 
non , 6 C. & P. 680. But semble , he 
might use them to refresh, the memory of 
the witness ; a writing may (as has been 


seen) be used for this purpose without 
making it evidence. 

(i) B . v. Buncombe , 8 C. & P. 369. 

( k ) Simpson v. Smith. Not. Summ. 
Ass. 1822, cor. Holroyd, J., PhiU. L. E. 
260, and per Bayley, J., Lancaster Spring 
Ass. 1824. 
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A witness may be re-examined by the party who called him, 
upon all the topics on which he has been cross-examined : this 
gives an opportunity of explaining any new facts which have come 
out upon cross-examination ; but as the object of re-examining a 
witness is to explain the facts stated by the witness upon cross- 
examination, the re-examination is of course to be confined to the 
subject-matter of cross-examination. 

Where the witness has been cross-examined as to declarations 
made by him, a counsel has a right, on re-examination, to ask all 
questions which may be proper to draw forth an explanation of 
the sense and meaning of the expressions used by the witness on 
cross-examination, if they be in themselves doubtful, and also of 
the motive by which the witness was induced to use those expres- 
sions ; but he has no right to go farther, and to introduce matter 
new in itself, and not suited to the purpose of explaining either 
the expressions or the motives of the witness (Z). 

It was formerly held that where a witness has been cross- 
examined as to a conversation with the adverse party in the suit, 
whether criminal or civil, the counsel for that party has a right to 
lay before the Court the whole winch was said by his client in the 
same conversation ; not only so much as may explain or qualify 
the matter introduced by the previous examination, but even mat- 
ter not properly connected With the part introduced upon the 
previous examination, provided only that it relate to the subject- 
matter of the suit ; because it would not be just to take part of a 
conversation as evidence against a party, without giving him at the 
same time the benefit of the entire residue of what he said on the 
same occasion ( m ). 

But in the Queen's Case eleven of the Judges were of opinion 
that the conversation of a witness with a third person stood upon a 
different footing, and was distinguishable from the case of a con- 
versation with a party, on the following grounds, viz. “ The con- 
versation of a witness with a third person is not in itself evidence 
in the suit against any party in the suit. It becomes evidence 
only as it may affect the character and credit of the witness, which 
may be affected by his antecedent declarations, and by the motive 
under which he made them ; but when once all which had con- 
stituted the motive and inducement, and all which may show the 
meaning of the words and declarations, has been laid before the 
Court, the Court becomes possessed of all which can affect the 


(0 The Queen’s Case , 2 B, & B. 297. 


(m) Ibid. 298. 
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character 'or credit of the witness, and all beyond this is irrelevant Re-exami- 
and incompetent (m)” nation. 

But in the late case of Prince v. Sawo (n) the Court of Queen's 
Bench, after much deliberation, overruled this distinction, and laid 
down a rule, founded in good policy, that whether the witness be 
cross-examined as to a conversation with a party to the suit or 
with a third person, the re-examination must, in the former case, 
as well as the latter, be confined to matters connected with the 
evidence given on cross-examination > as tending to show its true 
nature and bearing. The action in that case was for a malicious 
arrest for money alleged by the plaintiff to have been given to him. 

The plaintiff called as a witness his attorney, who having been pre- 
sent when the plaintiff* was examined as a witness on an indictment 
for perjury, stated, on cross-examination, that the plaintiff on the 


(m) Upon these grounds, eight of the 
J udges (Best, J., dissentiente ) were of opi- 
nion, that if on the trial of an action or 
indictment, a witness examined on behalf 
of the plaintiff or prosecutor, upon cross- 
examination by the defendant’s counsel, 
states that at a time specified he told A . 
that he was one of the witnesses to be ex- 
amined against the defendant, and being 
re-examined by the plaintiff’s or prosecu- 
tor’s counsel, states what induced him jto 
mention this to A., the plaintiff or prose- 
cutor’s counsel cannot further re-examine 
the witness as to such conversation, even 
so far only as it relates to his being one of 
the witnesses. 

Abbott, C. J., in delivering the opinion 
of the Judges, observed, “The'question as 
proposed by the House contains these 
words, ‘ and being re-examined, had Btated 
what induced him to mention to A. what 
he had so told him ; 9 by which I under- 
stand that the witness had fully explained 
his whole motive and inducement to inform 
A . that he was to be one of the witnesses ; 
and so understanding the matter, aud there 
being no ambiguity in the words , * I am 
to be one of the witnesses,’ I think there 
is no distinction between the previous and 
subsequent parts of the conversation, and 
I think myself bound to answer your Lord- 
ships’ question in the negative.” 

His Lordship then gave the reasons of 
the eight Judges for distinguishing between 
a conversation between the witness and a 

VOL. I. 


party, and one between the witness and a 
third person, to the effect above stated. 

Best, J. was of opinion that the rule 
which was acknowledged to have been set- 
tled as to conversations of a party to the 
suit, applied with equal reason and force 
to the statements and conversations of a 
witness; and held, that if one part of the 
conversation oft witness has been drawn 
from him by cross-examination with a view 
of disparaging his testimony, the whole of 
what passed in that cross-examination 
ought to be admitted on re-examination. 
That this is justly due to the character of 
the witness, who is entitled, in vindication 
of his character, to have the entire con- 
versation fairly and fully detailed in evi- 
dence ; it was due to him also as a secu- 
rity against proceedings which might other- 
wise be instituted against him on state- 
ments partially extracted on cross-exami- 
nation. 

The Lord Chancellor and Lord Redes- 
dale also differed from the majority of the 
Judges. As the learned Judges were 
pleased to guard their opinion by stating 
that they understood the question to as- 
sume that the witness had fully explained 
his whole motive and inducement to inform 
A., the decision in the particular instance 
thus presented to them does not go the 
length of excluding the cotemporary state- 
ment made by the witness where it would 
be the best exposition of his real motives. 

(w) 3 Nev. & P. 139. 

P 
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Re-exam i- trial of the indictment admitted that he had repeatedly been insolvent 
n<u0 # and remanded by the Court. It was proposed, on re-examination, 
to inquire whether the plaintiff had not also upon the same occa- 
sion stated the circumstances out of which the arrest had arisen, 
and what that statement was. Lord Denman, on the objection 
being taken, rejected the evidence on the ground, “ that the wit- 
ness might be asked as to every thing said by the plaintiff on 
the trial of the indictment that could in any way qualify or explain 
the statement to which he had been cross-examined, but that he 
had no right to add any independent history of transactions 
wholly unconnected with it.” On a motion for a new trial the Court 
held, that the same rule which applied to statements made by a 
witness applied also to those ma.de by a party; and, after observing 
that the opinion of Lord Tenterden was extra-judicial, and not in 
terms adopted by Lord Eldon and the Judges, who concurred in 
the answer to the proposed question, and was expressly denied 
by Lords Redesdale and Wynford, added : u In our opinion the 
reason of the thing would rather go to exclude the statements of a 
party making declarations which cannot be disinterested. Nothing 
would be more easy than to find or imagine examples of the ex- 
treme injustice that might result from allowing such statements to 
be received ; but i^ne can be stronger than the actual case. Be- 
cause the plaintiff was shown to have said that he was insolvent, 
he would have been allowed, without any reference to his own 
insolvency, to prove by his discourse at the same period every aver- 
ment in his declaration, with every circumstance likely to excite 
prejudice and odium against the defendant; and if this were evi- 
dence, the jury would be bound to consider and give full effect to 
it, and thus award large damages for an injury of which no particle 
of proof could be given excepting the plaintiff’s own assertion.” 

A contrary rule would be supported by a specious, but in this 
and in several other instances a fallacious principle ; for whilst it 
may, at first view, seem to be conducive to enlarged views of 
policy and convenience to admit the whole of a particular conver- 
sation where part of it is given in evidence, and so to afford to the 
jury the most ample means for attaining to the truth, yet here the 
reverse is true ; for were this to be allowed, parties apprehensive of 
the unjust consequences so forcibly represented in the foregoing 
judgment, would frequently be deterred from giving any such admis- 
sion or statement by the adversary in evidence ; and thus the means 
of information afforded to the jury would be narrowed rather than 
enlarged by the more extensive rule. 

Where a witness, on cross-examination, varies from the state- 
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ment made on his examination in chief, the party calling him (it Re-exami- 
has been held) may, on re-examination, inquire into facts to show natl0IK 
that the witness had been induced to betray that party (m). 

It has already been seen that a witness cannot obtrude evidence 
on cross-examination which he could not have given in chief ; but 
if counsel voluntarily cross-examine as to inadmissible matter, the 
adverse counsel is entitled to examine upon it (ft). 

It seems that the Court will, after a case is closed, allow a wit- Recalling 
ness to be called back, or receive fresh evidence, to get rid of ob- ^ tncss * 
jections which are beside the justice of the case, and little more 
than mere form, but not to get rid of any difficulty on the merits. 

Where the question was as to the petitioning creditor's debt on a 
bill of which the bankrupt was the drawer, and no proof of any 
default by the acceptor had been shown, the Court allowed a wit- 
ness to be called, after the case had been closed, to prove the dis- 
honour and notice to the bankrupt (0). 

The credit of a witness may be impeached either by cross-exa- Credit of 
mination, subject to the rules already mentioned, or by general 
evidence affecting his credit, or by evidence that he has before done peached, 
or said that which is inconsistent with his evidence on the trial ; or, 
lastly, by contrary evidence as to the facts themselves. 

It is perfectly well settled that the credit of ^ witness can be im- 
peached by general evidence only, and not by evidence as to parti- 
cular facts not relevant to the* issue (p) ; for this would cause the 
inquiry, which ought to be simple and confined to the matters in 
issue, to branch out into an indefinite number of issues. The cha- 
racters, not only of the witnesses in the principal cause, but of every 
one of the impeaching collateral witnesses, might be impeached by 
separate charges, and loaded with such an accumulated burthen of 
collateral proof, that the administration of justice would become im- 
practicable. Besides this, no man could come prepared to defend 
himself against charges which might thus be brought against him* 
without previous notice ; and though every man may be supposed 
to be capable of defending his general character, he cannot be 
prepared to defend himself against particular charges of which he 
has had no previous notice ( q ). Questions put to a witness him- 


(m) Dunn v. Aslett , 2 Mood. 6c R. C. 
122 . 

(n) Blewett v. Tregonnlng , 3 Ad. Sc 
Ell. 584 ; 5 Ney. & M. 308. 

(o) Giles v. Powell, 1 Carr. Sc P. 259. 
S. P. Walls v. Atcheson , ibid. 269. 

(#0 See Vol. II. tit. Character. 


(q) R . v. Watson, 2 Starkie's Cas. 151. 
Gurney's Rep. of same case, vol. ii. p. 288. 
Layer’s Case, 6 State Tr. 298. 31 6. Rook - 
wooiVs Case, 4 State Tr. 693. B. N. P. 296. 
See also Sharp v. Scoging, Holt's C. 541. 
De la Mott e’ s Case, Howell's State Tr. 81 1. 
Mawson v. HarsinJt, 4 Esp. C. 102. 
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Character self upon cross* examination are not, it may be observed, open to 
howim- 88 * objection, since his answer is conclusive as to all collateral 
peached. matters. The proper question to be put to a witness for the pur- 
pose of impeaching the general character of another witness is, 
whether he could believe him upon his oath ? When general evi- 
dence of this nature has been given to impeach the credit of a 
witness, the opposite party may cross-examine as to the grounds 
upon which that belief is founded (r). 

By proof oir In the next place, the witness may be contradicted by others 

tion^c. who represent the fact differently, or by proof that he has said or 

by the wit- written that which is inconsistent with his present testimony ; for 
ness 1 

this purpose a letter may be read in which he has given a different 

account of the matter (s). 

It is a general rule, that whenever the credit of a witness is to be 
impeached by proof of anything that he has said or declared, or 
done in relation to the cause, he is first to be asked, upon cross- 
examination, whether he has said or declared ( t ), or done that which 


(r) Where a party states that he would 
not believe a witness on his oath, it is no 
objection that he has never heard him ex- 
amined on his oath, if he have, from pre- 
vious knowledge of his character, reason- 
able ground of belief that his word cannot 
be trusted on oath. It. v. JBipsham , 4 
Carr. & P. C. 392. 

(#) De Saitty v» Morgan , 2 Esp. C. 691. 
The action was by a schoolmaster, for the 
board and education of the defendant’s 
sons : the defence was, his neglect of the 
scholars, &c. A witness for the plaintiff, 
the usher of the school, swore that the 
treatment of the scholars was proper : and 
to contradict him, a letter written by him 
to a former scholar, containing immoral 
matter, was read in evidence. — So a pro- 
secutor, in a criminal case, may contradict 
a witness by means of his deposition before 
the magistrate. Oldroyd's Case , Vol. II. 
tit. Depositions. — In a civil action, in 
order to contradict a witness who had 
sworn differently in an answer to a bill 
in equity; held, that the identity of the 
person and answer being ascertained, an 
examined copy of the answer was suffi- 
cient, although it might go to affect the 
character of the witness. Ewer v. Am- 
brose, 0 D. & R. 127 ; 4 B. & C. 25. 
So is an examined office-copy of his de- 
position. HUjh field v. Peake, 1 Mood. 


& Mai. C. 109. But a conviction before 
a magistrate, purporting to set out the 
deposition of a witness, is not sufficient 
evidence of his having made that deposi- 
tion for the purpose of contradicting him. 
R. v. Howe , 1 Camp. 461 ; 6 Esp. C. 125. 
The courts of Scotland exclude such evi- 
dence, upon the principle that the witness 
ought to deliver his testimony unfettered 
by previous declarations. Hume’s Comm, 
on Crijcn. Law of Scotland, vol. ii. p. 367. 
Burnet’s Treatise, p. 467. The policy of 
this rule is, to say the least, questionable ; 
if it relieve a well-disposed witness from 
embarrassment in stating the truth, it also 
relieves a fraudulent one from the difficulty 
of explaining a statement made at a time 
when he was under no temptation to de- 
ceive, and thereby exclude a considerable 
test of credit An honest witness will 
disclose the truth in spite of any prior 
declaration; a dishonest one would cer- 
tainly be encouraged by the exclusion. It 
seems to be the wiser policy not to yield a 
test of truth, at a certain sacrifice, for the 
sake of an advantage so doubtful. 

(t) The Queen f s Case , (2 B. & B. 300) 
on a question proposed to the Judges. — The 
following questions were proposed by the 
House of Lords to the Judges.— “ If a wit- 
ness in support of a prosecution has been 
examined in chief, and has not been asked in 
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18 intended to be proved. For in every such case, there are two By proof 
questions, first, whether the witness ever did the act or used the ^ e ^* rar 
expressions alleged ; secondly, whether his having done so, im- 
peaches his credit, or is capable of explanation. It would be mani- 
festly unjust to receive the testimony of the adversary’s witness 
to prove the fact, without also admitting the party’s witness to 
deny it ,• and, assuming the act to have been done, or expression 
used, it would be also unjust to deny to the party or the witness 
who admits the act or expression, the best, or it may be the only 
means of explanation. If the witness admit the words, declaration, 

or act, proof on the other side becomes unnecessary, and an oppor- 
tunity is afforded to the witness of giving such reasons, explana- 
tions, or exculpations of his conduct, if any there be, as the circum- 
stances may furnish ; and thus the whole matter is brought before 
the Court at once, which is the most convenient course (w). 

It is not enough to ask a witness (in order to found a contra- i n q n i ry 
diction) the general question whether he lias ever said so and so previous to 
but he must be asked as to the time, place, and person involved m tion. 
the supposed contradiction (v). 

If the witness deny the words, declaration, or act imputed to 
him, then, if it be not a matter collateral to the cause, witnesses 
may be called to contradict him (#). 

If the witness neither directly admit nor deny the act or de- 
claration, as where he merely says that he does not recollect, or, 
as it seems, give any other indirect answer not amounting to an 
admission, it is competent to the adversary to prove the affirmative, 
for otherwise the witness might in every such case exclude evidence 
of what he had done or said, by answering that he did not remem- 
ber (y). 

cross-examination as to any declaration person to give false testimony in such 
made by him, or as to acts done by him, to cause, whether the defendant’s counsel may 
procure persons corruptly to give evidence not be permitted to give evidence of such 
in support of the prosecution, would it be corrupt act of the witness, without calling 

competent to the party accused to examine him back?” The Judges held, that the 

witnesses in his defence, for the purpose of proposed proof could not in either case be 

proving such declarations or acts, without adduced without a previous cross-exami- 

first calling back the witness to be, cx- nation of the witness as to the subjeefr- 

amined or cross-examined as to the fact matter. 

whether he ever made such declarations or (w) By the Judges, in the Queen’s Case , 
did such acts?” Again,. “If a witness, 2 B. & B. 313. 

called on the part of a plaintiff or prosecutor, (v) Angus v. Smith , 1 Mood. & Malk. 

giv.es evidence against the defendant, und C. 474. 

if, after cross-examination, they discover * (x) 2 B. B. 31 3, and supra, 

that the witness so examined has cor- (• y ) Crowley v. Page , 7 C. & P. 701, 

rupted or endeavoured to corrupt another cor. Parke, B., who observed, “ If the 

P 3 
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Evidence la The witness having been asked, on cross-examination, if he has 

tion/ not used particular expressions, in order to lay a foundation for 
contradicting him, upon his denial, the witness called to prove that 
he did use them, may be asked as to the particular words read 
from the brief (2). 

If the witness decline to answer on account of the tendency of 
the question to criminate him, the adverse party is still at liberty 
to adduce the same proof ( a ). And the possibility that the witness 
may on that ground decline to answer affords no sufficient reason 
for not giving him the opportunity of answering with a view to 
explain the circumstances, and to exculpate himself (J). And it is 
of great importance that this opportunity should be thus afforded, 
not only for the reasons already suggested, but because such ex- 
planation, if not given in the first instance, may be rendered im- 
possible ; for a witness who has been examined, and has no reason 
to suppose that his further attendance is requisite, often departs 
the Court, and may not be found or brought back until the trial 
be at an end (c). 

There is no distinction for these purposes between declarations 
made by the witness, and acts done by him which relate to the 
cause ( d ) ; in the one case as well as the other, an opportunity 
must be afforded the witness of explaining his conduct before evi- 
dence is adduced to impeach his credit by proof of the fact. 

If the adverse counsel has omitted to lay such a foundation by 
previously interrogating the witness on the subject of those decla- 
rations, the Court will, of its own authority, call back the witness, 
in order that the requisite previous questions may be put (<?). 

And even although the fact to be adduced in order to impeach 
the witness’s testimony be not discovered until after the conclusion 
of the cross-examination, the rule still holds; and evidence cannot 
be given for the purpose of thus impeaching his testimony without 
previous examination of the witness, even although the witness 


witness, on cross-examination, admits the 
conversation imputed to him, there is no 
necessity for giving further evidence of it ; 
hut if he says lie does not recollect, that is 
not an admission, and you may give evi- 
dence on the other side to prove that the 
witness did say what is imputed, always 
supposing the statement to be relevant to 
the matter at issue. This has always been 
my practice. If the rule were not so, you 
could never contradict a witness who said 
lie could not remember .” Tindal, L. C. J. 


is stated to have ruled the contrary in an 
earlier case. Pain v. J Beeston, I Mood. 
& R. C. 20. 

( 2 ) Edmond $ v. Walter, 3 Starkie’a 
C.8. 

(a) The Queen's Case, 2 B. & B. 314. 

(h) Ibid. 

(c) By the Judges, in the Queen's Case , 
2 B. & B. 314. 

(d) The Queen's Case , ibid. 

0) By the Judges, in the Queen's Case , 
2 B. & B. 314. 
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should have departed the court, and cannot be brought back after Evidence in 
the discovery lias been made (/)• ^“ tradic " 

In order to impeach the credit of a witness for a defendant upon 
an information for assaulting revenue officers, by proving his pre- 
vious testimony on an information before two magistrates against 
the same defendant for having smuggled goods in his possession, 
proof of the conviction containing the testimony of the witness is 
insufficient ; it is necessary to prove it by the testimony of those 
who heard what was said ( <7). The record of conviction is con- 
clusive for the purpose for which it is intended, that is, to prove 
the condemnation; but it is no evidence to prove the testimony of 
the witnesses. 

After proof in a criminal proceeding that the prosecutor has 
employed A.B . an agent, to procure and examine witnesses in 
support of the charge, it is not competent to the defendant to 
examine a witness to prove that A. B . who is not examined as a 
witness, had offered a bribe to give evidence upon the trial, or to 
bring papers with him belonging to the defendant; for the mere 
employment of an agent for the purpose of procuring and examin- 
ing witnesses is in itself an innocent, and in many cases a neces- 
sary act, and it is not to be presumed that the prosecutor directed 
the agent to use any unlawful means for the purpose ; neither can 
any legitimate inference or conclusion be drawn from this fact 
against the credit and veracity of the witnesses who are examined ; 
for it is not to be presumed, in the absence of all proof, that they 
were either parties to the illegal act, or privy to it, or to any act of 
the like nature ( li ). 

As upon an indictment for a conspiracy it is competent to the 
prosecutor to prove, in the first instance, the existence of a conspi- 
racy, by general evidence, without proving participation by the de- 
fendant (£), so it is competent to a defendant on a criminal charge, 
first to prove a conspiracy to suborn witnesses for the destruction 
of his defence, and afterwards to affect the prosecutor by proof of 
his participation ( k ), provided proof of such a conspiracy would 
afford a legitimate ground of defence (7). 

A party cannot discredit the testimony of his own witness, by a party 
general evidence of incompetency ; for it would be unfair that he 

his own 

(/) The Queen's Case, 2B. & B. 212. , (k) The Queen's Case, 2 B. & B. 303. witness. 

(g) R. v. Howe, 1 Camp. 401, cor. Ld. 309. 

ELlenborougli. (0 - B. & B. 311. Quaere in what 

( h) By the Judges, in the Queen's Case, cases proof of a crime committed by a pro- 

2B.&B. 002. seeutor in so conspiring can afford any legal 

(i; Vol. 11.; 2 B. & B. 303. defence to a defendant. 



210 


WITNESS. 


A party 
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his own 
witness. 


should have the benefit of the testimony if favourable, and be able 
to reject it if the contrary (m). Where, however, a party is under 
the necessity of calling a witness for the purpose of satisfying the 
formal proof which the law requires, he is not precluded from calling 
other witnesses who give contradictory testimony (n). And even 
where a witness by surprise gives evidence against the party who 
called him, that party will not be precluded from proving his case 
by other witnesses; for it would be contrary to justice that the 
treachery of a witness should exclude a party from establishing the 
truth by the aid of other testimony. And their testimony, which 
would have been admissible had they been called first, cannot in 
principle be excluded by the circumstance of being called in a 
different order. Accordingly, where a plaintiff* had called the 
servant of the defendant to prove a warranty of a horse, upon which 
the action was founded, and the witness denied that he warranted 
the horse, the plaintiff' was allowed to prove the fact by means of 
other witnesses (o). 

A witness called by the plaintiff' in an action on a policy of in- 
surance against fire, to prove the sale of goods to the plaintiff, 
denied the sending of any goods to the plaintiff, and swore, on his 
examination in chief, that an invoice of the goods in his hand- 
writing was made out by him after the fire, and that a letter, in his 
handwriting, was in fact written in London, at the plaintiff’s house, 
and by his desire, and that the plaintiff’s son and shopman had per- 
suaded him to say that he had sent the goods. Lord Tenterden 
refused to allow the son and shopman to be called again to nega- 
tive this statement, but the Court of K. B. granted a new trial, for 
the evidence was offered to prove a material fact relevant to the 
issue, and it was held that, by such evidence, a party might con- 
tradict his own witness ( p ). 

Where a party, being surprised by a statement of his own wit- 
ness, calls other witnesses to contradict him as to a particular fact, 
the whole of the testimony of the contradicted witness is not 
therefore to be repudiated ( q ). Doubt has been entertained on the 


(m) Per Buller, J., B. N. P. 297. See 
also Hastings's Trial , 2 Hawk. c. 46, s. 
208, Leach’s edition. Nor can he object 
to the admissibility of evidence, after hav- 
ing allowed it to be given. Webb v. Smith , 
1 Ry. & M. 206. 

(n) As in the remarkable case of Mr. 
Jolliffe’s will. See tit. Will; and see 
Alexander v. Gibson f 2 Camp. 556. 

(o) Alexander v. Gibson , 2 Camp. 556; 


and see Richardson v. Allan y 2 Starkie’s 
C. 556. Ewer v. Ambrose , 0 B. & C. 746. 
Friedlander v. Royal Exchange Assur- 
ance Company , 4 B. & Ad. 193. Wright 
v. Beckett , 1 Mood. & R. C. 429. 

, (p) Fr iedlander v. The London Assur- 

ance Company ,4 B.& Ad. 193. 

(q) Bradley V. Ricardo , 8 Bing. 57. 
The whole is, it seems, open to the consi- 
deration of the jury. 



C11ED1T, HOW IMPEACHED. 


217 


question whether it be competent to a party to impeach the testi- 
mony of his own witness as to a particular fact, by proof that on a 
former occasion he gave a different account, and so to contradict 
him by his own statement. The resolution of this doubt depends, 
as it seems, on the consideration whether, in the abstract, such 
evidence is essential to justice, and if so, then whether the party is 
to be excluded from such evidence, either by reason of any objec- 
tion in the nature of an estoppel, or of any collateral inconvenience 
which might result. As a general proposition, it is essential to 
justice that in a case where the testimony of two witnesses upon a 
question of fact is contradictory, every aid should be afforded to 
enable the jury to decide which of them is better entitled to credit. 
And there can be no doubt that, in such a case, the knowledge 
that one of those witnesses on a former occasion gave an account 
of the matter inconsistent with his present testimony is of im- 
portance in order to enable them to form a correct conclusion. It 
is admitted on all hands that a party may, by such means, impeach 
the credit of his adversary’s witness ; and it is manifest that a 
third party, vested with the discretion of calling what witnesses he 
thought fit for the ends of justice, would, in the exercise of that 
discretion, submit the contradiction to the jury. It has indeed 
been decided, in a criminal case, that it is competent to a* Judge to 
do this. Upon the trial of an indictment for murder (r), the Judge, 
in his discretion, thought fit to call as a witness the mother of the 
prisoner, whose name was indorsed on the indictment, but who had 
not been called by the counsel for the prosecution. Her evidence 
tended to acquit the prisoner, and the Judge, with a view to im- 
peach her credit, referred to her deposition; and all the Judges 
were of opinion that it. was competent to the Judge to do so; and 
it is material to observe, that Lord Ellenborough and Mansfield, 
L. C. J. intimated that the prosecutor had the same right. 

If, as an abstract position, it be essential to the end of truth that 
such evidence should be submitted to a jury, it remains to con- 
sider, in the first place, whether the party having called the witness 
is, as it were, to be estopped from afterwards so impeaching his 
credit. It is difficult to come to this conclusion. A party who is 
prepared with general evidence to show that a witness whom he 
calls is wholly incompetent, acts unfairly and inconsistently ; for 
knowing his witness to be undeserving of credit, he offers him to 
the jury as the witness of truth, and attempts to take an unfair 
advantage, by concealing or disclosing the real character of his 


A party 
when al- 
lowed to 
discredit 
his own 
witness. 


(r) It. v. Oldroyd , ltuss. & Iiy. C. C. L. 88. 
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witness, as best serves his purpose. But a party may contradict 
his own witness in the mode in question, without incurring any 
such blame ; he may have been purposely deceived by the witness, 
or, though not under a legal necessity to call him, may be con- 
strained by paucity of evidence under the particular circumstances ; 
as where he cannot easily prove some other fact except by the tes- 
timony of that witness, or where the not calling him might afford 
a ground for strong observation against him. It may frequently 
happen in such cases that a party may with great propriety call 
a witness as to a particular fact, and yet impeach his testimony 
upon another material fact, of which the witness, without intending 
to deceive, may have obtained but an imperfect knowledge, or in 
respect of which his memory may have erred. 

It may happen that, although under no legal necessity to call a 
particular witness, he may have none other than an adverse witness 
to prove a material fact. In such a case, it would frequently be 
attended with great hardship to preclude the party from tising such 
means as he possessed, to show that the witness admitted only 
such facts as he could not with safety deny, but misrepresented 
some other material fact in which he could not be contradicted, 
and where the testimony, though false, would not expose him to a 
prosecution .for perjury. It might happen, for instance, that in an 
action by two partners, for goods sold and delivered, an adverse 
witness might be the only one who could be called by the plaintiffs 
to prove the sale and delivery ; a fraudulent witness as to this might 
be obliged to state the truth, for fear of a prosecution for perjury, 
but still he might with safety defeat the action by proof of payment 
to himself, as the agent of the plaintiffs, or by other evidence which 
"Would not expose him to a prosecution for perjury. In such, and 
many other cases which might be put, it would be a harsh rule to 
exclude the party from defeating the attempt by evidence of the 
witness’s own statements on the subject. 

In the case of an adverse witness, it may frequently happen that 
what he states.in favour of the party who calls him, may be regarded 
as truth unwillingly wrung from a reluctant witness, whilst his 
counter-statements are open to great suspicion ; in all such cases, 
former declarations by the witness are obviously of importance, with 
a view to ascertain what part of his statement ought to be dis- 
credited, whilst credit is given to the rest. The ordinary rules as 
to the examination of an adverse witness, supply an analogy in 
favour of the affirmation of the present question, in all cases at least 
where the witness is apparently an adverse one. Considering the 
admission of such evidence, in its tendency to occasion collateral 
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inconvenience, the argument that a party ought not to be allowed A party 
to discredit his own witness, by general evidence, seems to have loiSfto 
little weight; the contradiction proposed being plainly distinguish- discredit 
able, as already observed, from any general impeachment of the witness, 
witness’s character, by evidence showing him to be altogether 
unworthy of credit. It would, as was observed in the case of 
Friedlander v. The- Royal Assurance Company (s)> be against all 
justice that the whole of a man’s testimony should be struck out 
because a witness sets him right as to a single fact. A party may 
with perfect propriety and consistency insist on the general com- 
petency of his witness, although he alleges that his testimony as to 
one particular fact is erroneous. It may be urged that the practice 
may open a door to collusion, and that a jury may mistake such 
a statement for substantive evidence. The suspicion of collusion in 
such a case is at most but weak, when it is considered how remote 
would be the expectation of benefit to be derived from it. A party 
might, n<f doubt, by such means, fraudulently introduce into the 
evidence a former statement by his own witness in his favour ; but 
it could not be of any use, unless the jury, against the direction of 
the Judge, should regard it as substantive evidence. The latter 
objection would operate with equal force to exclude such evidence, 
when offered, to impeach the adversary’s witness. 

It has been truly observed, that to allow the evidence of a party’s 
own witness to be impeached by other evidence to the contrary, is 
not founded on any principle generally warranting such an im- 
peachment of credit by the party who calls the witness, for the 
witnesses are not called directly to discredit the first witness, the 
impeachment of his credit is incidental and consequential only. 

But although the practice of contradicting by other evidence may 
supply no affirmative argument for contradiction by the witness's 
own statement, it is observable that such practice shows that the 
discrediting of the witness is not a consequence which ought to 
exclude such evidence as the justice of the case may otherwise 
require. The admission of this kind of evidence seems to stand 
upon a substantive reasonable foundation. For such a course is in 
the abstract essential to the forming a correct estimate of the 
respective degrees of credit due to conflicting witnesses ; and it is 
at most but doubtful whether the exclusion of such evidence is 
warranted upon any collateral grounds of convenience. In the 
case of Wright v. Reckett ( t ), Lord Denman having received 

(s) 4 B. & Ad. 193. By Parke, Taun* of Ewer v. Ambrose , 3 B. & C. 746, cited 

ton, and Patterson, Js. below, Mr. J. Bayley, seemed to be of opi- 

(t) 1 Mood. & U. C. 427. In the ease uion (although it wub unnecessary to decide 
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such evidence, the* case was argued before Lord Denman and 
Mr. Baron Bolland, as Judges of the Court of Common Pleas at 
Lancaster; Lord Denman cited the case of Bernasconi v. Fair- 
brother, in which he had received similar evidence, and in his 
judgment on the principal case, he adhered to the same opinion. 
Mr. Baron Bolland was of opinion that the evidence was inadmis- 
sible, and Lord Denman stated that others of great weight and 
authority agreed with Mr. Baton Bolland. 

It is observable, that the case of a witness thus giving evidence 
of a fact tending to negative the claim made by his party, is dis- 
tinguishable from that of a witness who denies all knowledge of 
the fact, or simply fails in proving the fact which he is called to 
prove. In the former, it may be essential to justice that the jury, 
who might otherwise attribute too much credit to the testimony of 
the witness, should be supplied with the means to enable them to 
judge of the degree of credit which they ought to give ; but in the 
latter, the witness proving nothing, his credit is immaterial, and 
what he stated upon any former occasion cannot be received as 
substantive evidence (z?). Upon the trial of Warren Hastings, the 
Judges delivered the following answer, by the Lord Chief Baron, 
to a question proposed by the House of Lords: “That where 
a witness, produced and examined in a criminal proceeding by the 
prosecutor, disclaimed all knowledge of any matter so interrogated, 
it is not competent for such prosecutor to pursue such examination 
by proposing a question containing the particulars of an answer 
supposed to have been made by such witness before" a Committee 
of the House of Commons, or in any other place, and by demanding 
of him whether the particulars so suggested were not the answers he 
had so made” (#). In the case of Ewer v. Ambrose ( y ), a witness, 
called by the defendant to prove a partnership between himself and 
the defendant, having denied the fact, an answer of the witness in 
Chancery was offered in evidence by the defendant’s counsel, and 
admitted. It was left to the jury to find for the plaintiff* or 
defendant, according to the credit given to the witness’s answer in 
Chancery or in Court. After a verdict for the defendant, the Court 
granted a new trial, on the ground that the answer was not sub- 
stantive evidence of the fact. 


the point) that the answer in Chancery 
was inadmissible altogether. Holroyd 
and Littledale, Justices, expressed no 
opinion. 

(v) Ewer v. Ambrose, 3 B. & C. 740. 
(x) Journ. D.P., Ap. 10, 1788. The 
witness had been asked by the managers for 


the Commons whether he had not been 
examined before a Committee of the House 
of Commons, and whether he had not 
before that Committee given a particular 
answer to a particular question. 

(y) 3 13. & C. 74G. 
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A party cannot bring evidence to confirm the character of a wit- Evidence 
ness before the credit of that witness has been impeached, either of 
upon cross-examination, or by the testimony of other witnesses (z) ; witness, 
but if the character of a witness has been impeached, although 
upon cross-examination only, evidence on the other ‘side maybe 
given to support the character of the witness ( a ) by general evidence 
of good conduct. 

Where the character of a witness is impeached by general 
evidence, the party who calls him is at liberty to examine the 
witnesses as to the grounds of their belief; and in all cases where 
the credit of a witness has been attacked, whether by general 
evidence, or by particular questions put upon cross-examination, it 
seems that the party who called him is at liberty to support his 
testimony by general evidence of good character (i). So if the 
character of the attesting witness to a deed or will, be impeached 
on the ground of fraud, evidence of his general good character is 
admissibla(c), whether he be living or dead. But mere contra- 
riety between the testimonies of adverse witnesses, without any 
direct imputation of fraud on the part of either, supplies no ground 
for admitting general evidence as to character (d). 

Where an attested document is disputed on the ground of 
fraud, and one of the attesting witnesses impeaches the credit 
of the other attesting witnesses, general evidence may be given 
of the good character of the latter, for the credit due to their 
attestation is put in issue by the evidence on the other side ( e ). 

It seems to be the better opinion that a witness cannot be con- 
firmed by proof that he has given the same account before, even 
although it has been proved that he has given a different account, 
in order to impeach his veracity ; for his mere declaration of the 
fact is not evidence. His having given a contrary account, 
although not upon oath, necessarily impeaches either his veracity 
or his memory ; but his having asserted the same thing does not in 

( 2 ) Bishop of Durha?n v. Beaumont , (c) Doe d. Walker v. Stephenson, 3 

1 Camp, 207. There the witnesses simply Esp. C. 234 ; 1 Camp. C. 210 ; 4 Esp. C. 
contradicted each other, and no fraud was 60« Provis v. Peed, 5 Bing. 435. But 
imputed to either. a mere statement by a deceased attesting 

(a) R. v. Clarke , 2 Starkie’s C. 241. witness is not admissible to confirm nor to 

Where the prosecutrix, upon an indictment impeach his credit, even although he ad* 

for an attempt to commit a rape, having xnitted that the instrument was forged, 

been cross-examined as to her having been See tit. Death-bed Declaration. 

sent to the house of correction on a charge Stobart v. Dry den, 1 M. & W. 615. 

of theft, evidence of her subsequent good (<l) Bishop of Durham v. Beaumont , 
conduct was admitted in support of the 1 Camp. 207. 

prosecution. (e) Doe v. Stephenson, 3 Esp. C. 284 ; 

(5) See R. v. Clarke, 2 Starkie’s C. 241. 4 Esp. C. 50 ; 1 Camp. 210. 



222 


WITNESS. 


Evidence general carry l^s credibility further than, nor so far. as, his oath (/). 

matioiL r " But although such evidence be not generally admissible in con- 

firmation of a witness, there may be many cases where under 
special circumstances it possibly might be admissible ; as, for 
instance, in contradiction of evidence tending to show that the 
account was a fabrication of late date, and where consequently it 
becomes material to show that the same account had been given 
before its ultimate effect and operation, arising from a change of 
circumstances, could have been foreseen. So, where an imme- 
diate account is given, or complaint made, by an individual, of 
a personal injury committed against him, the fact of making the 
complaint immediately, and before it’ is likely that anything 
should have been contrived and devised for the private advantage 
of the party, is sometimes admissible in evidence ; as upon an 
indictment for a rape(^), or upon ail action for a trespass and 
assault committed on the wife (A). 

Where a register of baptism stated the child to be seven year s 
of age at the time of baptism, it was held that the entry was no 
evidence to prove the age, on an issue to try whether the party 
was of age when he was arrested. But Bayley, J. expressed an 
opinion, that if it could have been shown that the entry had been 
made upon the representation of the mother, who was called as 
a witness for he* son, in order to prove his minority, the fact 
would have been admissible to support her testimony upon its 
being impeached (z). 

On appeal. Unless there be some legislative provision to the contrary, it is 
no objection that a witness called to support the appellant’s 
case before a court of appeal was not examined before the 
original court (A), even although the party who obtained the con- 

(/) B. N. P. 294. Buller, J. was 613. Harrison V Case, 12 Howell's St. 
clearly of opinion that such evidence was Tr. 8G1. 

not admissible to support an unimpeached ( g) R. v. Clarlte, 2 Starkic's It. 242. 
witness, and doubted whether it was evi- Brazier's Case , East's 1\ C. 444, It sel- 
dence in reply. In the case of the Berke- dom, however, happens, that in such a 
ley Peerage, 5th June 1811, Lord Hedes- case, an attempt is not made to impeach 
dale held that, in general, declarations the credit of the witness, 
made by a witness at another time could ( h ) Thompson and his Wife v. Treva - 

not be examined into for the purpose of nion , Skinn. 402 ; 6 East, 193. 

supporting his testimony ; and he referred (/) Wlhen v. Law, 3 4 Starkie's C. 63. 

to a case where Lord C. J. Eyre rejected (ft) R. v. Commissioners of Appeals, 

such evidence when offered for the pri- 3 M. & S. 133. Breedon v. Gill, 1 Ld. 
soner in a case of perjury. On the other Baym. 219 ; S. C. Salk. 555; 5 Mod. 271. 
hand, see Gilb. Ev. 135. Lutterel v. Ray~ The stat. 48 Geo. 3, c. 74, s. 15, upon con- 
nell,\ Mod. 282. Friend's Case, 4 St. Tr. victions relating to malt, enacts that the 
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viction is liable to double costs on a reversal g>f the convic- 
tion (l). 

Written Instruments ar e, first, of a public nature; secondly , 
of a private nature; thirdly , of a mixed nature, partly public 
and partly private ; public documents, again, are either judicial, or 
secondly , not judicial; and with a view to their means of proof, 
they are either, first, of record; or, secondly, not of record. Be- 
fore the admissibility and effect of public documents are con- 
sidered, it will be convenient to consider generally the means by 
which public documents are to be procured and proved. 

If the question be as to the existence or contents of a record 
in the same court, the trial is by inspection of the record itself ( m ). 
Where the disputed record is one of another court, the tenor may 
be obtained by means of a certiorari and mittimus out of Chan- 
cery (w); for it would be inconvenient to remove the original. 
Where the record of an inferior court is disputed in a superior 
court, the record itself, where it is necessary, and in other cases 
the tenor, may be removed by certiorari out of Chancery (0), 
or other higher court {p). In criminal cases, where a prisoner 
pleads auterfoits acquit, he may remove the record by certiorari , if 
he be arraigned in the King's Bench ( q ). In other cases, he may 
remove the tenor of the record of acquittal into Chancery by cer- 
tiorari, and either produce it in court with his own hands ( en 
poigne), or procure it to be sent to the Justices sub pede sigilli (r). 
But the record in such case must be removed by writ, although the 
Justices may receive a record without writ, where it is to be pro- 
ceeded on for the King (, s ). 


same witnesses, and no other, shall be 
examined upon appeal. On a writ of 
attaint, no other evWence can be given be- 
fore the grand jury than that which was 
before given before the petit jury. But 
there the question is, whether the jury 
gave a false verdict on the evidence before 
them. 

(1) Ibid. 

(7/1) Nui tie! record was pleaded to the 
Composition Act ; 2 Salk. 506. Holt, 
C. J. held that an exemplification was 
necessary, although a copy printed by 
the King's printer would be sufficient 
evidence before a jury. Anon. 2 Salk. 506, 
infra. 

\n) Pitt v. Knight , I Saund. 98. 
Heumn v. Brown, 2 Burr. 1034. Lut- 
trell v. Lea , Cro. Car. 297. 


( 0 ) Butcher and Aldtcorth’s Case , Cro. 
Eliz. 821. Guilliam v. llardy , 1 Ld. 
Ray in. 216. 

(p) 2 Atk. 317. Guilliam v. Hardy, 
1 Ld. Raym. 216. 

(g) 20 Ed. 2, Coron. 232; Starkic's 
Crira. PI. 300. The usual practice is for 
the clerk of assize or of the peace to make 
up the record and produce it in court 
without writ, 2 Russ, on Crimes, 720. 

(r) 2 Hale, 242 ; 2 E. 3. 20, Coron. 
150. • 

( s ) 2 Hale, 242; 8 Ed. 4, 18; B. Coron. 
218. 

(*) See tit. Inspection and Public 
Documents. 
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A record ra§y be proved either, first, by mere production , with- 
out more ; or, secondly, by copy . 

Copies of records are either exemplifications , or, secondly , copies 
made by an authorized officer ; or, thirdly , sworn copies. 

First, Exemplifications. These are, first, exemplifications under 
the great seal; or, secondly , under the seal of a particular court (£)• 
The reason of admitting a copy to be evidence in such cases, is 
the inconvenience to the public of removing such documents, 
which may be wanted in two places at the same time(tt). A re- 
cord to be exemplified under the great seal must either be a record 
of the Court of Chancery, which is the centre of all the courts, or 
must be removed thither by certiorari (x). Nothing but records 
can be given in evidence exemplified under the great seal, for 
these are presumed to be preserved by the Court free from era- 
sure or interlineation, to which private deeds are subject ( y ), 
which are in the hands of private persons. Where any record is 
exemplified, the whole must be exemplified, for the construction 
must be gathered from the whole taken together (z). An exempli- 
fication under the broad seal is of itself a record of the greatest 
authenticity (a). 

Secondly , Under the seal of the Court. The seals of the King’s 
courts of justice are of public credit, and are part of the constitu- 
tion of the courts, and supposed to be known to all ( b ) ; and this, 
whether the court has existed from time beyond memory, or has 
been recently created by act of parliament (c). But the seals of 
private courts and persons are not receivable in evidence, unless 
proved to be the seals of the respective courts or persons (d). In 
general the exemplification of any record under the seal of one of 
the King’s courts of justice is sufficient (e). So is an exemplifica- 
tion of a commission and return under the seal of the Exche- 


(t) Gil. Ev. 12. 

(u) Bac. Ab. Ev. 620. 

(x) Bac. Ab. Ev. F., B. N. P. 226; 
3 Ins. 173 ; 10 Co. 93, a. 

(y) B. N. P. 227; Bac. Ab. Ev. F.; 
3 Ins. 173; Gil. Ev. 12. v 

(*) 2 Ins. 273; Gil. Law Evid. 17. 
But this rule is to be taken with some re- 
striction, Vide B. N. P.217. 

(a) Gil. L. E. 14; Bac. Ab. Ev. 610; 
Sid. 145; Hard. 118; Plowd. Comm. 
411 (n.) 

(b) Gil. L. E. 17. 20 ; 10 Co. 93, ft. 

(c) Sid. 140; Gil. L.E.20. 


( d ) Gil. L. E. 20; and therefore, for- 
merly, it seems to have been the practice 
to deliver an exemplification under the 
seal of a court to a jury, but not to deliver 
a document under a private seal, because 
the authenticity of the latter depended 
upon a collateral oath. Gil. L. E. 17, 18, 
19. The common seal of the city of Lon- 
don proves itself. Doe d. Woodmas v. 
Mason , 1 Esp. 53 Olive v. Gwyn, 2 
Siderf. 145; S. C. Hardres, 118; Anon. 
9 Mod. 66 ; Sed vide Moim v. 7'hornton, 
8 T. It. 303. 

(e) 10 Co. 93, a. 
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quer (/), of a record of the great sessions in Wales, or in a 
county palatine, under the seal of the Court (g). Of the proceed- 
ings of the ecclesiastical courts (7i). So is an exemplification of 
the pope’s bull, under the seal of a bishop (i). Of the grant of 
administration with the will annexed, under the seal of the arch- 
bishop (A). So the exemplifications of the enrolment of a fine or 
recovery in Wales, and in the counties palatine, under the appro- 
priate judicial seals, are evidence of such fines and recoveries (7). 

But the mere production of an exemplification under the seal 
of an university is not evidence, without further proof that a 
party is entitled to his degree (m) ; neither is the exemplification 
of the judgment or decree of any foreign court admissible with- 
out proof of the seal of the court ( n ). But if a foreign court has 
an official seal, it ought to be used for the purpose of authenticat- 
ing its judgments ; and no copy by any officer of the court will be 
considered as of authority in this country (o). 

Where the law entrusts a particular officer with the making of 
copies, it also gives credit to them in evidence without further 
proof, although a mere office copy by a person not so licensed is 
inadmissible (p). The chirograph of a fine is evidence of the fine 
itself, because the chirographer is an officer appointed by the law 
to make out such copies ; but tbe chirograph is not evidence of 
the levying of a fine with proclamations, as the officer is not 
appointed to make copies of them ( q ). So a copy of a judgment 
made out, examined, and indorsed by the clerk of tfie court, is 
not in itself evidence, for he is entrusted as to the keeping only of 
records, and not with the making out copies of them (r). So 
where a deed enrolled is lost, a copy of the enrolment by the 
clerk of the peace is not admissible in evidence, for he is em- 
powered merely to authenticate the deed itself by enrolment, and 
not to make out copies of the enrolment (s). The indorsement 


(f) Tooker v. The Duke qf Beaufort , 
Say. 297. 

\g) Tooker v. Duke of Beaufort , Say. 
297 ; Hard. 120. 

(A) 1 Ford’s MSS. 166. 

(<) Hard. 118. 

(A) Kempton v. Crow, 8 G. 2, B. R. 
H. 108, although it merely recite the 
fact. 

(l) By the stat. 27 Eliz. c. 9, s. 8, they 
are of as great force as. the record. Olive 
y. Gtoyn, 2 Sid. 145. 

(m) Henry v. A dey, 3 East, 1 221. 
Vide infra, Judgments, proof of. 

VOL. 1. 


(») Moises v. Thornton , 8 T. R. 303. 

(o) Black v. Lord Brayhrooke , 2 
Starkie’s C. 7; and Appleton v. Lord 
Brayhrooke , ibid. 

(p) Bac. Ab. Ev. F. ; B. N. P. 229. 

\q) B. N. P. 229, 230; Com. 409, h* 

Com. Dig. Ev. A (2). Chettle v. Pound , 
Trin. Ass. 1700; Bac. Ab. Ev. F. Doe y; 
B lucky 6 Taunt. 486. 

(r) Bac. Ab. Ev. 612, F. ; B. N. P. 259. 

( s ) Bac. Ab. Ev. F. ; and see Appleton 
v. Lord Brayhrooke , 2 Starkie’s C. 6; 
and Black v. Lord Brayhrooke } 2 Starkie’s 
C. 7 ; B. N. P. 229. 
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o-f the date of enrolment is conclusive evidence of. the enrolment, 
for it is part of the record (*)• 

Office copies of judicial proceedings, that is, copies made by 
the known officers of the court, seem to be admissible for parti- 
cular purposes in the same but not in other courts (?/). With 
respect to causes depending in Chancery, it is said that office 
copies are the very records of the court, and prove themselves, 
and that no other copy can be produced therein (x); but such 
copies are not admissible in other courts {y). 

Thirdly , Not only records, but all public documents which 
cannot be removed from one place to another, may be proved by 
means of a copy proved on oath to have been examined with the 
original; This is to be considered as a deviation from the general 
rule, that the best evidence must always be produced, for the sake 
of public convenience. All judicial proceedings, whether in British 
or in foreign courts (s), may be proved by means of a sworn copy, 
although it be not an office copy (a ) ; and whether the court be 


(t) The King in aid of Need. v. Jackson , 
U Price, 405, in the case of an enrolment 
of a bargain and sale. So in cases of 
the enrolment, of memorials of annuity 
deeds. Garrick v. Williams , 3 Taunt. 
340. A memorandum of enrolment on a 
lease, on the margin of the lease, signed 
u A. B. f Auditor,” is sufficient proof that 
the lease has been enrolled with the auditor 
of the Duchy of Lancaster. Khmer sly v. 
Orpt yl Doug. 50. 

(m) In general, an office copy is ad- 
missible in evidence in the same court and 
in the same cause, but not in a different 
<onu8o, though in the same court. Per 
Lord Mansfield in Denn v. Fulford , Burr. 
1177. 

(x) Dtnn v. Fvtfrrd, Burr. 1 177. 

, (y) Bl. 280. Black v. Lord Bray- 
brdoke, 2 Starkie’s C. 7 ; and it is said to 
havte been held at nisi prim that upon the 
trial of an iS$ue*out of Chancery, office 
copies of depositions in Chancery in the 
• same caugle were not receivable. Barnard 
v. Kent, 1 C. & P. 580 j but see the 
^opinion of Xittledale, J. in Highfield v. 
Peake, M. & M. Ill, vol ii. tit. Of- 
ptcB Copy. 

(z) Appleton v. Lord Bmybrooke , 2 
Starkie’s C. C; 6 M. & 34. In an 

action ou judgments recovered in the 


supremo court of Jamaica, the plaintiff 
produced merely paper writings, purport- 
ing to be copies of the judgments, sub- 
scribed “ true copy,” and signed u F. S. 
clerk;” to which were annexed several 
certificates : first, of F. S. under his hand 
and seal of office, certifying that the above 
were true copies of the original judgments 
of record in his office, and that the same 
were still unsatisfied ; secondly, a certifi- 
cate of N. it described as secretary and 
notary public, certifying that F. S. was an 
accredited clerk, &c. ; the third, from the 
Governor-general, under the seal of the 
island, certifying that N. J?. was secretary, 
&c., and that to all acts, &e. signed by him, 
credit was to be given: the evidence was 
held to be insufficient, without proving 
the copies to have been actually examined ; 
the seal of the island not being affixed to 
the copy to give it the force of an exem- 
plification, but only to authenticate the 
person certifying to l)c a person to whom 
credit was to be given. So, where the 
copy was proved to be in the handwriting 
of one who acted and signed official docu- 
ments for the principal clerk. Black v. 
Lord Braybrooke , 6 M. & S. 39; 2 
Starkie’s 07. 

‘ * (it) Berm v. Fulford, Burr. 1177 ; Hard. 
119; Gil. L. IiV. 9. 
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a court of record (6), or otherwise. The proceedings by English 
bill in Chancery are not records, and may themselves be given in 
evidence (c), or may be proved by means of examined copies (d). 

But upon an indictment for perjury, assigned upon an answer 
in Chancery, the original must be produced (e). And also, where 
a voluntary affidavit has been made by a party, which has no 
relation to a proceeding in a court of justice, to make it evidence 
against the party the original must be produced (/). Where a 
will remains in Chancery, by order of the court, a copy of it i t s 
evidence, because it becomes a roll of the court ( g ). 

The copy must be one of a complete record, for until it be- 
come a permanent record it is transferable, and the reason for 
admitting a copy to be evidence does not apply (h). Consequently 
a sworn copy of a judgment in paper, although signed by the 
master, upon which judgment might be taken out., is not admis- 
sible ( i ). And to prove an interlocutory and final judgment and 
execution, an examined copy of the roll carried in must be proved; 
it is not sufficient to produce entries in the prothonotary’s book, 
and the inquisition, with the prothonotary’s allocatur ( k ). And, in 
general, a mere minute book of proceedings from which the record 
is subsequently to be made up is not admissible in evidence (/). 

It is otherwise as to a matter which occurred before the same 
court sitting under the same commission. Upon the trial of Horne 
Tooke the minutes of the court were produced to prove the acquit 
tal of Hardy (m). 

The copy should be of the whole record, or of so much at least 
as concerns the matter in question (n). 

A book published by authority in a foreign country as a regular 
copy of treaties concluded by the State, is not evidence without 
proving it to have been compared with the original archives ( 0 ). 

It is a general rule, that whenever the original is of a public 
nature, a sworn copy is admissible in evidence. And that when- 

to show a record with a complete caption. 
iJ. v. Smith, 8 B. & C. 341. 

(ft) Godefroy v. Jay, 3 C. & P. 192. 
The day-book kept at the office is not 
evidence of the date of signing judgment. 
Lee v. Muroche , 5 Esp. C. 177. . 

(l) R. v. Smith, 8 B. & C. 341. Porter 
v. Cooper, 0 C. & P. 354. R. v. Bel- 
lamy, 1 Ry. & M. 36(5. 

( m ) Howell’s St. Tr. vol. 25, p. 446. 

( n ) Tri. P. P. 166 ; 3 Inst. 173. 

(o) Richardson v. Anderson, 1 Camp. 
C. 65. 

Q 2 


( h ) B. N. P. 226. 

(c) Bac. Ab. Ev. 620. 

(d) Bac. Ab. Ev. F. 623; 3 Mod. 116. 

(e) Ibid.; for the identity of the de- 
fendant must be proved. 

(/) Chambers v. Robinson, Tri a. 12 
Geo. 1 ; B. N. P. 238 ; Bac. Ab. Ev. 623. 

(l g ) Keb. 40. 117 ; GiU L. E. 276 ; Bac. 
Ab. Ev. F. 632. 

(h) Bac. Ab. Ev. F. 610; B. N. P. 228. 
Ayrey v. Davenport, 2 N. R. 474. 

(i) Ibid. So to prove a bill of indict- 
ment to have been found, it is necessary 


Sworn 

copy. 
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Sworn ever the thing to be proved would require no collateral proof 
adnfissible? u P on production, it is proveable by a copy(p). And that, 
where the document when produced would require support 
from collateral proof, a copy of it is not admissible. And there- 
fore, where an application was made that an examination before 
a magistrate might be produced upon the trial of a cause, it 
was ordered, because the examination itself, if produced, would 
not in itself be evidence, without proof of the handwriting of the 
party (q). 

Sworn copies of the following documents have been received 
in evidence: 

Of a bank-note filed at the Bank (r). 

Of transfer-books of the East India Company (s). 

Of the books of the city of London (0* 

<Of court-rolls (w) under the hand of the steward. 

Of the journals of both Houses of Parliament (#). 

Of the minute-books of the House of Lords (y). 

Of an agreement, from a book in the Bodleian library, from 
which books cannot be removed (z). 

Of the probate of a will relating to personalty ( a ). 

Of a parish-register (jb). 

Of a poll-book at an election (c). 

Of a public book in one of the universities (rf). 

Of entries in the council-book in the secretary of state’s 
office (e). 

Of the enrolment-book in which leases are registered in the 
bishopric of Durham (/). 

Of books of commissioners of excise ( g ). 


( p ) Ld*Raym. 154; Str. 126; 3 Salk. 
153. 

(q) 7?. v. Smithy Str. 126. 

i(r) Man v. Cary, 3 Salk. 155; 12 Vin. 
Ab. 97. 99. To prove a transfer of stock, 
a copy from the Bank books must be pro- 
duced; the testimony of the broker who 
effected the transfer is insufficient Breton 
v. Cope, executor, Peake, 30 ; and see 
Douglas, 572, n. 3. 593, n. Such copies 
are direct evidence ; and the Court, for the 
sake of example, would not allow the 
books themselves to be read. Marsh y. 
Collnett, 2 Esp. 665. 

M Doug. 572; 1 Str. 646. 

(t) 2 Str. 954, 955. 


( u ) Doug. 572. 163; Com. 337; 12 
Mod. 24. 

(a?) Doug. 593 ; Cowp. 17 ; Str. 126. 

(y) 1 Cowp. 17. 

(z) Bun. # 191. Downes v. Moreman, 
2 Gwill. 659; this, however, was con- 
sidered as an indulgence under the parti- 
cular circumstances of the case. 

(a) 3 Salk. 154. Hoe v. Nettlethorpe, 
1 L. Raym. 154. 

(5) May v. May , 3 Salk. 154 ; ib. 281 ; 
10 State Tr. 250; Str. 1073. 

(c) Mead v. Robinson, Willes, 234. 

(d) Seinble, 8 T. R. 307. 

\e) Eyre v. Palsgrave , 2 Camp. 606. 

(/) Humble v. Hunt , Holt’s C. 601. 

(g) Fuller v. Fetch, Carth. 346. 
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Of books of assessments by commissioners of land-tax (A). 

Although, for the sake of public convenience, the copy of a 
public document is admitted in evidence as an original, a copy of 
a copy is of no weight whatsoever, since it is one step farther re- 
moved from the original (i). 

The copy must be proved by one who swears that he has com- 
pared it with the original ( k ), taken from the proper place of depo- 
sit. It is sufficient for this purpose, either that the witness should 
have read the copy whilst another read the original, or vice versa (l), 
for it will not be presumed that a person wilfully misread the record. 
And it is not necessary that the record should have been read by 
the officer of the court (m). Before a document can be read as a 
copy of a record, it must be proved that the original either came 
out of the hands of the officer of the court, or from the proper 
place of depositing the records of the court of which it purports to 
be a record, and the contents of the document itself cannot be 
referred to in support of such proof (/i). 

A copy is never admissible where the original is produced (o). 
A copy of an entry in a customal being offered in evidence against 
a corporation, was rejected on production of the original (p). 

Where a record has been lost, a copy may in some instances be 
read in evidence without proof upon oath that it is a true copy (rj). 
But to warrant such evidence the document must be according to 
the rule of civil law, vetustate temporis aut judiciaria cognitione 
roborata{r). A copy of a decree of tithes has, it is said, been 
often given in evidence in London, without proving it to be a true 
copy, the original having been lost ( s ). So the exemplification of 
a recovery of lands in ancient demesne, where the original was 
lost, and possession had gone a long time witli the recovery, was 


(h) R. v. King, 2 T. R. 204. 

(i) Gil. L. E. 9 ; and see Locke’s Essay 
on the Understanding, 2d vol. 283. 

(k) Bac. Ab. Ev. F. ; Str. 401 ; L. Ev. 
104; Mod. 4. 94. 144. 206; 2 Keb. 31. 
546 ; 3 Keb. 1, 2. 477 ; 5 Mod. 211. 386 ; 
6 Mod. 225. 248; 10 Co. 92. 

(0 Rolfe v. Dart, 2 Tr 52. Gyles v. 
Hill. 1 Camp. 469. Tyson v. Kemp, 6 
C. & P. 72. Held v. Macquison, 1 Camp. 
469. 

(m) JEccles v. Hill, 1 Camp. 409. 

O) Adarnthwaite v. Singe, 1 Starkie’s 
C. 183 ; 4 Camp. 372. In order to prove 
a copy of an Irish judgment, it was held to 
be insufficient for the witness to prove that 


he compared the writing with a record 
produced to him in a room over the Four 
Courts, where the records of the superior 
courts are kept, without seeing whence the 
record was taken, or knowing the person 
who produced it to be an officer of the 
Court. 

(o) 10 St. Tr. App. 137. 

\p) Ibid. 

( q ) Vent. 257 ; Sty. Pr. Reg. 205; 
1 Mod. 117; Salk. 285; Gilb. L. E. 89, 
pi. 18. Bac. Ab. Ev. F. 

(r) Dig. 292; 1 Mod. 117. 

« 1 Vent. 257; B. N. P. 228. See 
Macdowgul v. Young , Ry. & M. 393. • 
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Record, to admitted in evidence (*). So, where it appeared that the records 
thenloBt^ of the city of Bristol had been burned, an exemplification of a 
recovery, under the town-seal, of houses in Bristol, was allowed in 
evidence (a). 

Upon an ejectment brought for the recovery of a rectory, to 
which a recusant had presented, it was held, that the record of the 
conviction, which had been burned, might be proved by estreats in 
the Exchequer (#), and an inquisition of the recusant’s lands re- 
turned there. So, in trover, if a fieri facias or venditioni exponas 
be lost (y), other evidence is admissible ; so also if a recovery in 
ancient* demesne be lost, and the roll cannot be found, it may be 
proved by the oral testimony of witnesses, where the possession 
has gone accordingly (z). So, where the question of appropriation 
is in issue, and the king's licence has been lost, the issue may be 
proved by other evidence ( a ). 

Public do- Documents of a public nature, and of public authority, are 
not judi- ^generally admissible in evidence, although their authenticity be not 

niUsibiUty con ^ rme( ^ by the usual and ordinary tests of truth, the obligation 
of. of an oath, and the power of cross-examining the parties on whose 

authority the truth of the document depends. The extraordinary 
degree of confidence thus reposed in such documents is founded 
principally upon the circumstance that they have been made by 
authorized and accredited agents appointed for the purpose, and 
also partly on the publicity of the subject-matter to which they 
relate, and in some instances upon their antiquity. Where parti- 
cular facts are inquired into, and recorded for the benefit of the 
public, those who are empowered to act in making such investiga- 
tions and memorials, are in fact the agents of all the individuals 
who compose the public; and every member of the community 
may be supposed to be privy to the investigation. On the ground, 
therefore, of the credit due to the agents so empowered, and of the 
public nature of the facts themselves, such documents are entitled 
to an extraordinary degree of confidence, and it is not requisite 

( t ) In Green v. Proud , 1 Mod. 117, ant pleaded an appropriation; there was 
the exemplification of a recovery of lands no licence of appropriation produced, but 
in the Marquis of Winchester’s court, in the Court said they would intend it. 
ancient demesne, was admitted in evi- ( u ) 1 Mod. 117. 

dence, although it was not proved that (x) Knight v. l)auler 9 Hard. 323; 1 

it was a true copy. And the reason Salk. 285. 

given was, because it was ancient; and (y) Hard. 323; Al. 18. 

Lord Hale said, that he recollected a case ( z ) 1 Vent. 257 ; 2 Str. 1129; 2 Burr, 

where one had got a presentation to the 1072 ; 4 T. R. 514. 
parsonage of Gosnall in Lincolnshire, and (a) Hard. 323. 
brought a qua re imped'd , and the defend- 
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that they should be confirmed and sanctioned by the ordinary 
tests of truth ; in addition to this, it would not only be difficult, 
but often utterly impossible, to prove facts of a public nature by 
means of actual witnesses examined upon oath ; such, for example, 
as the passing of particular Acts of Parliament, and the making 
of public surveys (i). 

The Acts of the Legislature are records written on the rolls of 
Parliament (c), and are of the highest and most absolute proof. 
They are either public or private. They are public or general Acts 
when they do or may concern the kingdom at large; they are pri- 
vate when they relate to a particular class of men, or to individuals 
ordy: of the former class, are Acts which concern the king, all 
lords of manors, or all officers generally, or all spiritual persons, 
all traders (d); of the latter, are Acts relating to the nobility only, 
or to particular persons or trades (e). 

A public statute requires no proof ; and where it is necessary to 
refer to one, a copy is not given in evidence, but merely referred to, 
as it were, to refresh the memory ( f ). Where a statute is not in 
express terms made a public statute, it is still such with a view 
to evidence, if it be of a general and public nature, affecting all the 
king’s subjects; and therefore it has been ruled at the assizes, that 
a statute, as far as it related to a public highway, was to be consi- 


(b) Sec* further as to the principles on 
which public documents are admissible, 
Supra, ‘225. 

(c) See Preface to the Statutes , by the 
Commissioners of Public Jtecords. The 
original of a public Act of Parliament is 
kept in the Parliament Office, and a tran- 
script is engrossed and certified by h clerk 
in Parliament, and deposited in the Rolls 
Chapel. Private Acts arc filed and labelled, 
and remain with the clerk of the Parlia- 
ment, and are not (except a few of the 
earlier) deposited in the Rolls Chapel. 

( d ) It seems that the distinction be- 
tween public and private Acts was not 
observed before the reign of Richard 3d. 
See preface to the new edition of the 
statutes at large. 

(e) If a private statute be recognised 
by a public Act, it will afterwards be ju- 
dicially noticed ; as the statute of bail- 
bonds, 23 II.fi, c. 9 ; which, at all events, 
became a public statute when the statute 
4 & 5 Ann. c. 16, s. 20, made the bond 
assignable. Samuel v. Evans , 2 T. R. 
57 5. Saxbyv. K irkus, B. N. P. 224. 


(f) A printed statute-book is evidence 
of a public statute, not as an authentic 
copy of the record itself, but as hints of 
that which is supposed to be lodged in 
every man’s mind already. Gil. L. E. 12; 
2 Salk. 5fiG ; 10 Mod. 12(5. 216; Bac. Ab. 
Ev. F. The Courts take notice of all public 
Acts of Parliament, and it is unnecessary 
to plead them ; but private Acts must 
be specially pleaded. B. N. P. 152. 
Lord Bernard v. Saul , 1 Str. 498; Ld. 
Rayni. 80. But although public Acts will 
be noticed by the Court when the party 
insists upon them by way of defence, the 
defence itself must be pleaded. As, where 
a defendant means to insist upon the 
statute of limitations, or the statute of 
usury, unless lie plead the defence spe- 
cially, lie cannot rely upon the statute of 
limitations in evidence under the pica of 
the general issue in assumpsit , nor upon 
the statute of usury upon the plea of non 
est factum to a declaration upon a bond. 
B. N. P. 232. Sec tit. Debt — Deed — 
Penal Action-Usury— Highway. 
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dered as a public statute (<7). So it is said that the Act of Bedford 
Levels, and that for rebuilding Tiverton, are, from the publicity of 
the subject-matter, public Acts; and that a printed copy may be 
given in evidence (A). On the other hand, an Act of Parliament, 
private in its nature, is not made admissible in evidence against 
strangers, by the general clause declaring it a public Act, which 
only applies to the forms of pleading, and does riot vary the general 
nature and operation of the Act. A power in an Act to levy tolls 
on all persons using a particular navigation, is not sufficient to 
make it a public Act as against strangers (i). 

Where an Act of Parliament is of a private nature, proof of it is 
necessary; for although every man is bound to take notice of all 
Acts which concern the kingdom at large, he is not presumed to 
be cognizant of those which merely concern the private rights of 
another (A). The usual proof is by means of a copy proved upon 
oath to have been examined with the parliament roll. It may 
also be proved by means of an exemplification under the great 
seal (/). 

In some cases it is directed, that a copy printed by the king’s 
printer shall be admitted in evidence; and then the production of a 
copy purporting to have been so printed is sufficient (m). 


( (j ) By Chambrc, J. MS. C. But a 
private Act that concerned Rochester 
Bridge, though printed by Rastal, was not 
allowed in evidence. L. E. 89, pi. 14, tam. 
qu. A private inclosure Act, containing 
clauses respecting public highways, is, as 
to those clauses, a public Act. It. v. 
Utterly , Lincoln Sp. Ass. 1828. Lord C. 
B. Parker permitted the printed statute 
concerning the College of Physicians to be 
read from the printed statute-book, printed 
by the king's printer. Gil. Law Ev. 10. 
13. See further, Bae. Ab. St. T. A very 
learned opinion given by Mr. J. Ilolroyd, 
when at the bar, that an Act of Parlia- 
ment, although in other respects private, 
is, as regards a public highway to which 
it refers, to be considered a public Act, has 
in many instances been acted upon by 
magistrates at the sessions. In a lute 
ease, JR. v. Stoncbecku]), York Summer Ass. 
1839, on an indictment for obstructing a 
public way, Maulo, B„ received an award 
under a local inclosure Act, in evidence, so 
inr as regarded a public highway, set 
out under the award. 


(h) B. N. P.225, per Holt, C. J.; 12 
Mod. 216. Sec Pothier by Evans, vol. 2, 
p. 152. 

(i) Brett v. Beales , 1 M. & M. 417. 

(ft) Bac. Ab. Ev. F.; Gil. L. Ev. 13. 

See the case of The College of Physi- 
cians y. West , 10 Mod. 353, cited supra , 
note ( g) 9 and the cases there cited. 

(/) See tit. Exemplification. 

(m) Upon nut tiel record, pleaded to the 
Composition Act, Holt, C. J. held, that a 
copy printed by the king’s printer was not 
sufficient, and that an exemplification was 
necessary; but said, that an Act printed 
by the king’s printer was always good 
evidence before a jury. Anon. 2 Salk. 566. 
Where an indictment set out the title of 
au old statute (5 Eliz. cap. 4), agreeably 
to Ruffhead, which differed from a copy of 
the Act lately printed by the king’s printer, 
the Court refused to direct an acquittal 
without proof of an examination of the 
parliament roll. Rex v. Barnitt , 3 Camp. 
344. Cor. Ellenborough, C. J. 1813. 
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But where an Act of a private nature is declared to be a public 
Act, and required to be judicially noticed, it is unnecessary to 
prove an examined copy ( n ). 

Where a party appealed against an act done by another under a 
private statute, it was held that the appellant was not bound to 
prove an examined copy of the roll, and that a printed copy was 
sufficient (o). 

Where the printed copy of an Act is incorrect, the Court will be 
guided by the parliament roll (p). 

By the statute 41 Geo. 3 , c. 90 , s. 9 , copies of the statutes of 
Great Britain and Ireland prior to the Union, printed by the printer 
duly authorized, shall be received (mutually) as conclusive evidence 
of the several statutes in the courts of cither kingdom. 

The recital in the preamble of a public Act of Parliament of a 
public fact, is evidence to prove the existence of that fact. Where 
an information for a libel alleged that outrages had been committed 
in particular parts of the kingdom, the preamble of a public Act 
reciting the fact was held to be admissible evidence to support the 
averment; for every subject is, in contemplation of law, privy to 
the making of such an Act (rj). 

Acts of state may be proved by a production of the official printed 
document authorized by Government. The Gazette (r) is evidence 
of all acts of state, and of everything done by the king in his regal 
capacity, as to prove an averment that divers addresses had been 
presented to the king (s) ; for having been received by the king in 
his public capacity, they become acts of state. So the Gazette is 
evidence to prove the king’s proclamation , as for performance of 
quarantine. So the printed proclamation of peace is evidence, 


(») Beaumont, v. JI fountain, 10 Bing. 
404. Woodward v. Cotton , C. M. & R. 
44. 

(o) R . v. Shaw , 12 East, 479. 

(p) See B. v. Jefferies , 1 Str. 440. 
Spring v. Eve, 2 Mod. 240. Price v. 
Hollis, 1 M. k S. 105. 

(q) R. v. Sutton, 4 M. & S. 532. And 
see R. y. Be Berenger, 3 M. & S. 67. It 
is otherwise as to recitals in private Acts, 
per Alderson, B., 1 C. M. Sc R. 47. 

( r ) A gazette purporting to he printed 
by the King’s printer, must be taken to he 
the London Gazette. R. v. Holt, 5 T. R. 
439. 

(s) R. v. Holt, 5T. R. 436. The king’s 
proclamation is not noticed by the Court 
without the production of the Uuzette. 


Van Orncron v. Dowich, 2 Carnp. 44; 12 
Vin. Ab. 129; Bupays v. Shepherd, 12 
Mod. 216. In a prosecution for murder, 
the articles of war ought to be produced 
to show how far the prisoner wus bound to 
obedience to the deceased, who was his 
serjeaut. Ibid. In the case of the Attor- 
ney* General v. Theahstone, 3 Price, 89, 
it was held that the 'Gazette was sufficient 
evidence of a proclamation issued by the 
council, because it is a public Act regard- 
ing the Crown and the government, and 
must pass the great seal before it can be 
admitted into the Gazette. In General 
Picton’s Case , Howell’s St. Tr. 493, the 
Gazette was admitted to prove the articles 
of capitulation for the surrender of an 
island. 
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Gazette. without examination with the parliament roll ( t ). And it was held, 
that a proclamation for the discovery of certain offenders, which 
recited that outrages had been committed in certain districts, was 
evidence to satisfy an averment, in an information for a libel, that 
such outrages had been so committed (m). So the articles of war, 
published by the king’s printer, are evidence of such articles (x). 
The proclamation for reprisals in the Gazette is evidence of an 
existing war (y). 

It seems/ however, that knowledge of a fact, although it be of a 
public nature, is not to be conclusively inferred from a notification 
in the Gazette (z); it is a question of fact for the jury. 

But the Gazette is not evidence to prove a particular military 
appointment (a), nor to prove particular facts between individuals, 
and therefore it is not evidence in an action to prove the appoint- 
ment of one of the parties to a commission in the army, unless (at 
least) the adversary refuse to produce the commission, which is the 
best evidence (/;). But it is evidence, as a medium to prove notices ; 
as of the dissolution of a partnership, which is a fact usually noti- 
fied in that manner (c). But without proof that the party to be 
affected by the notice read the particular Gazette in which it is 
contained, such evidence is very weak ( d ). And it seems to be 
incumbent on those who dissolve partnership to give special notice 
of it to those with whom they have had dealings (c). Notices of 
bankruptcies in Gazettes are made sufficient by express legislative 
provisions. It is unnecessary to give any evidence to authenticate 
the Gazette produced, or show whence it came (/). 

(t) Bac. Ah. Ev. F. Doug. 504, in n. ports, are not evidence. Roberts, et alt . 

B. N. P. 22G. Ca. K. B. 21 G. Quelch f s v. Eddington, 4 Esp. C. 88. And see 

Case, 8 State Tr. ,21 2. Waldron v. Coombe^S Taunt. 162. 

(w) R. v. Sutton, 4 M. & S. 540. (z) Harratt v. Wise, 9 B. & C. 712. 

(x) R. v. Withers, cited by Duller, J. (a) R. v. Gardner, 2 Camp. 513. 

5 T. It. 54G, as the opinion of the Judges. ( b ) Kirnmn v. Cockburn , 5 Esp. 233. 

See above, note (#). S. P. R. v. Gardner, 2 Camp. 513. 

(y) R» v. Holt, 5 T. R. 443. Public (c) Leison v. Holt, 1 Starkie’s C. 186. 

notoriety is, it is said, sufficient evidence of Graham v. Hope, Peake's C. 154. God - 
the existence of a war. Fost. C. L. 219. Sec frey v. Maeauley, Peake's C. 155, n. 
R.x. Revenger, 3 M.*& S. 67, and 11 Ves. Gorham v. Thompson , Peake's C. 42. 

292. And a declaration of war by a foreign ( d ) Leeson v. Holt, 1 Starkie's C. 18G. 

government, transmitted by the English See Pahtnekbiiip. And see Graham v. 

ambassador, and produced from the se- Hope, Peake’s C. 154. Mann v. Balter, 

cretury of state’s office, is evidence of the 2 Starkie’s C. 255. Gorham v. llwmp- 

coimnencement of war with a foreign state. son, Peake’s C. 42. 

ThelluMon v. Gosling, 4 Esp. C. 266; (e) 1 Esp. C. 171. Gorham v. Tlicmp- 

and see 1 Dodson Ad. R. 244. Docu- son, Peake’s C. 42. Jenkins v. Blizard, 

ments transmitted by British consuls, 1 Starkie’s C. 418. 

stating the urrival of \ easels at particular (f) R. v. Forsyth, Russ. & R. 274. 
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The journals of the House of Lords have always been admitted Journals of 
as evidence of their proceedings even in criminal cases (g ) ; and and^om- 
the journals of the House of Commons are also admissible for mous. 
the same purpose, but this was once doubted, because they are 
not records ( h ). An unstamped copy of the minutes of the re- 

versal of a judgment in the House of Lords, without more of the 
proceedings, is evidence of the reversal (i). The journals of the 
House of Lords are evidence to prove an address of the house 
to the king, and his answer (A), in order to support an averment 
in an information, that certain differences had existed between 
the king of England and the king of Spain. But the journals 
are not evidence of particular facts stated in the resolutions, 
which are not a part of the proceedings , of the house. Upon 
the indictment of Oates for perjury, a resolution of the House of 
Commons of the existence of a popish plot was rejected as evi- 
dence of the fact (/). In Knollys’s case it was held, that, upon 
a plea in abatement that the party was a peer, a replication was 
bad, which alleged that the peerage had been disallowed by. the 
Lords (m). 

All public acts done by the Crown affecting the possessions i>„r,Uc 
and revenues of the Crown, are to be considered as public Acts, the 

and are admissible in evidence as such. An enrolment of a lease 
of lands belonging to the Crown in right of the duchy of Lan- 
caster is admissible (n), on account of the interest of the Crown 
in the Duchy of Cornwall and its revenues. 

A caption of seisin taken to the use of the first Duke by per- 
sons assigned by his letters patent for that purpose, was held 
admissible as a public Act in evidence to show the rights of the 
duchy (o). 

A book in which leases were enrolled and kept in the custody 
of the auditor of the bishop of Durham (who is a patent officer 
within the county palatine), is a public muniment. And there- 


(< 7 ) See Janes v. Randall , Cowp. 17. 
R- v. Lord George Gordon , Doug. 593. 
Lord Melville's Case, 24 Howell’s St. Tr. 
683. 

(h) Ibid. 

(i) Ibid. 

(k) Franklin's Case , 9 State Tr. 250, 
cited by Duller, J. 5 T. R. 465. And see 
4 State Tr. 376. 445 ; Doug. 572. 

( l ) R . v. Oates , 4 State Tr. 30; 10 
Howell, 1165, 

(m) 2 Salk. 509. 


(n) Kinnersley v. Orpe, Doug. 56. 

( 0 ) Rowe v. Brenton, 8 D.&C. 743. 
And the same rules are applicable whether 
the lands and revenues are at any parti- 
cular time vested in the Duke of Cornwall 
or the King. Held, therefore, that as the 
enrolment of a lease in the duchy office 
would be good evidence of a lease if the 
Crown alone were interested, it wus equally 
so in the case of a lease by the Duke* 
Ibid. 750. 
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fore where search had been ineffectually made for an original 
lease, and the counterpart to a lessee under the bishop, it was 
held that such book was admissible as secondary evidence of such 
lease (p). 

Surveys, taken under authority, are also evidence. Domesday- 
book was a survey made of the king's lands in the time of William 
the Conqueror (< q ) ; and when a question arises whether a parti- 
cular manor be of ancient demesne or not, that is, of the socage 
tenures which were in the hands of Edward the Confessor, the 
trial is by inspection of Domesday-book, which is preserved in the 
Exchequer (r). Frequent changes in the names of places render 
evidence for the purpose of identification very important (,s). It 
has been held that a variance between the modern name and that 
contained in Domesday ought to be averred on the record (t). This 
ancient survey seems to be generally admissible as to all matters 
which it contains in respect of manors, and as to ancient local 
divisions or boundaries, the tenure or occupation of manors, lands, 
or mills ; as also to matters of pedigree, and other immemorial 
rights or circumstances which are the subject of proof. 

In the Exchequer also is another ancient survey, which ascer- 
tains the extent of the king's ports ( u ). 

The valor beneficiorum , a valuation of the profits of spiritual 


(p) Humble v. Hunt , Holt’s C. 601. 
A hook produced from the chapter-house 
of the dean, &c. of S., kept by the chapter- 
clerk, and purporting to contain copies of 
leases, &c. granted by the dean, &c. held 
to he in the nature of a public document, 
and admitted in evidence to prove reputa- 
tion as to boundary of a parish. Coombs 
v. Wether, 1 M. & M. 398. And see 
Humble v. Hunt, above cited. 

(q) The public in general, and the legal 
profession more especially, are greatly in- 
debted to Sir H. Ellis for his most valua- 
ble and instructive work on Domesday ; a 
record in which the lawyer, the antiquary, 
and the historian possess one common in- 
terest. Some curious particulars connected 
with the compilation of Domesday are to 
he found in Ingulphus’s History of Croy- 
land. Ingulphus, the abbot, and learned 
historian of his own abbey, and the early 
friend of William the Conqueror, relates, 
with satisfaction, that the possessions of 
the abbey were underrated ; and his state- 
ment fairly affords the inference that this 


was not a solitary instance of the kind. 
A tax, or census, proportioned to the pos* 
sessor’s revenues, would probably be sus- 
pected as one motive for compiling such a 
document. 

(r) Hob. 188; Gil. Ev. 78, 2d ed. Trial 
per Pais, 342 ; Bac Ab. Ev. G33. A very 
faithful copy of this document has lately 
beenjprinted by Government. 

(s) See an instance cited, 1 PhilL Ev. 
580, 7th ed., where the manor of Bugden 
was identified with that of Bugedine, in 
Domesday, by means of old deeds. In 
the case of Alcocke v. Cooke, cited ib., 
the question turned ou what, according 
to the correct mode of reading Domesday, 
was parcel of the manor of Grantham, and 
whether the effect of a red line drawn 
through the words “ Hythc Wapentake,” 
denoted an error, or was for the purpose of 
drawing attention. 

(t) Gregory v. Williams, 28 C. 2 ; Gil. 
Ev. 44; 3 Keb. 588; infra, tit. Vari- 
ance. 

(u) GiJ. Ev. 78 ; Bac. Ab. Ev. F. 
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preferment, made under a commission from pope Nicholas III., Ancient 
and completed a.d. 1292, and known also by the title of Pope ^buUmh 
N icholas’s Taxation, is still preserved in the Exchequer, in the rity. 
office of the king’s remembrancer. In applying the restrictive 
clause in the statute 21 Hen. 8, concerning pluralities, and the 
exemptions from it, to college livings, their value is ascertained by 
this survey (#)• When the first fruits and tenths, on the abolition 
of the papal power, were annexed to the Crown, a new valor bene- 
jiciorum was made, by which the clergy are at present rated (y). 

This valuation was made by commissioners under the great seal, 
who, in executing this duty, seem to have calculated the value of the 
first fruits and tenths, without regarding any modus or other legal 
exemption. A survey, dated 1563, from the First-fruits Office, of 
the possessions of the nunnery of St. Mary without the walls of 
York, was admitted to prove a vicar’s right to certain tithes, 
although the original commission was lost (z). Parliamentary 
surveys under the Commonwealth are also admissible ( a ) ; and 
where the originals have been lost, as many were at the time of 
the great fire of London, copies of them, taken from unsuspected 
repositories, have also been admitted (ft). So great is the reputed 
accuracy of these surveys, that their silence as to an alleged modus 
has been considered to be strong evidence against its existence (c). 

Another ancient record is the inquisition es nonarum, which was 
taken in the reign of Ed. 3, by commissioners under the great seal, 
upon the oath of the parishioners in every parish, in order to ascer- 
tain the value of the.ninth of corn, wool, and lambs in every parish, 
a grant having been made by Parliament in the 14th year of the 
reign of that sovereign (d). 

On the same ground an inquisition taken in 1730, by the direc- 

(x) 2 Lut. 1305. Humphries v. Knight, College, Cambridge, 1 Wils. 170. Under - 

Cro. Car. 445. Stamp v. Ayliffe, 2 Gwill. hill v. Durham , 2 Gwill. 542. 

536. See the First Report of the House of (a) Blundell v. Thompson , 1 M. & S. 

Commons on Public Records. This taxa- 292. 

tion is evidence of the value at which those (5) Underhill v. Durham , 2 Gwill. 542 ; 

■employed to make it estimated the living. 4 Dow, 325. Green v. Proudc , 1 Mod. 

See Bullen v. Michell , 2 Price, 477. And 117. See further as to these, Vol. II. 
ail taxes due to the king, as well as the (c) I M. & S. 292 ; 1 1 East, 284. , 

pope, were regulated by it. As to the effect (rf) The commissioners were to levy the 

of this and other such surveys, and also as ninth in every parish, according to the rate 

to ministers 1 accounts, see Vol. II. tit. at which churches were taxed, (viz. by 

Tithes. Pope Nicholas’s Taxation,) if the value of 

( y ) 1 Comm. 285. This valor benqficio- the ninth amounted to so much, but if not, 

rum is commonly called the king's books , then only according to the true value. Bee 

a transcript of which is given in Bacon’s the Report of the Commissioners of Public 

Liber Regis, and in Ecton's Thesaurus. Records, App. L. 2, p. 146. As to minis- 

(z) Kellington v. Master, of Trinity ters’ accounts of monasteries, see Vol, II. 
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tion of the House of Commons, has been received as conclusive 
evidence of the tenure and fees of the different offices to which it 
relates (e). And, as it seems, upon the same principle, inquisitions 
under public commissions, but of limited extent, have also been 
received, as in the case of Tooker v. The Duke of Beaufort (/), 
where it was held that a return to a commission out of the Exche- 
quer, in the reign of Elizabeth, to inquire whether the prior of St. 
Swithin, or the Crown, after the dissolution of the priory, were 
seised of certain lands, was evidence. So in the case of Doe v. 
Harcourt (g), it was held that a survey of lands, belonging to the 
prebend of the Moor of St. Paul's, was admissible evidence 
against the lessees of the prebendary. 

An ancient extent of crown lands, produced from the proper 
place of deposit (the lord treasurer's remembrancer's office), pur- 
porting to have been taken by the steward of the king's lands, 
and following in its construction the stat, 4 Edw. 1, was held 
to be admissible, *>n the presumption that it had been taken 
under proper authority, although the commission could not be 
found (A). 

' Inquisitions post mortem appear originally to have been taken 
before justices in eyre upon the deaths of the king's tenants in 
capite (i). The st. 1 H. 8, c. 8, enacts, that these shall be taken 
on the oaths of twelve men, and in open places. These were after- 
wards placed under the jurisdiction of the Court of Wards and 
Liveries, erected in the 32d & 33d years of H. 8. Upon the abolition 
of this court, together with the military tenures from which they 
sprung, the practice of taking such inquisitions ceased. 

Such inquisitions thus made under authority are admissible, and 
are most important (A), although not conclusive evidence (Z) of their 
contents. 

And where the proceedings appear to have been irregular such 
inquisitions are not receivable in evidence (m). 

Similar to these in their nature, but differing in point of autho- 
rity, are old terriers, or surveys, whether ecclesiastical or temporal, 


(ei Green v. Hewitt , Peake’s C. 182; 
Peake’s Ev. 87, 3d ed. 

(/) Burr. 148. 

(g) Peake’s Ev. 84. 

(h) Rotoe v. Brenton , 8 B. Sc C. 747. 

(?) See 2 Bl. Comm. 68. Vol. II. tit. 

Pedigree. 

(h) Lord Mansfield observed (in JBirt ▼. 
Barlow , Dav. 171,) that it is easier to 
establish a pedigree for five centuries be- 


fore the time of Charles the Second, than 
for one century afterwards. 

(l) Per Lord Hardwick**, in Serjeantson 
v. Sealy, 2 Atk. 412. Lord Thanet v. 
Forster , Jones, 224. And see the obser- 
vations of Bayley, B., in Bree v. Becky 
1 C. & J. 367. 

(m) See Cruise on Dignities, c. 6, s. 60, 
and Vol. II. tit. Pedigree. 
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which are admissible to prove old tenures or boundaries (ra). 
Such boundaries are artificial and arbitrary, and cannot be esta- 
blished by the testimony of eye-witnesses; in such cases, there- 
fore, unless surveys of antiquity and of authority were admissible, 
all evidence would frequently be excluded. It is however 
necessary to clothe such evidence with some authority , in order 
to distinguish it from the mere inaccurate description made by a 
stranger (0) for purposes unknown. Ecclesiastical terriers, which 
contain a detail of the temporal possessions of the church in 
every parish, are made by virtue of an ecclesiastical canon (p), 
which directs them to be kept in the bishop’s registry (q\ or the 
registry of the archdeacon of the diocese (r), and it is not unusual 
to deposit a copy in the chest of the parish church (s). These being 
made under authority are admissible evidence as a species of eccle- 
siastical memorials or records of the possessions of the church, and 
are as strong in their nature as any that can be adduced for such 
purposes (t). 

It is, in general, essential to the reception of ancient instru- 
ments of this kind, and indeed of all others, whether they be of 
a public or private nature, such as public surveys, inquisitions, 
or ancient deeds, that the authority of the document should be 
established by the only kind of proof of which it is in general 
capable; that is, by proof that it came out of the proper reposi- 
tory. A document, purporting to be an endowment by a bishop, 
but without his seal, and an inspeximus of the bishop under his 
Jbal, were rejected, because they came out of the hands of a 
mere private person (a). In the* case of MicheU v. Rabhetts (v) 9 
it was held that an ancient grant to an abbey, in a manuscript, 
entitled “ Secretum Abbatis /’ kept in the Bodleian library at 
Oxford, was inadmissible, for want 'of proof of proper custody. 
On this authority also, it was held, by Lawrence, J. that an ancient 
grant to a priory, found amongst the Cottonian Manuscripts in 
the British Museum, without proof of connection between the 


(w) B. N. P.248; Bac. Ab. Ev. F. Oil. 
Ev. 78, 79. Chapman v. Cowfan , 1 3 East, 
10. An unsigned ; map, or terrier, is not 
evidence. JEarl, clerk , v. Lewis , 4 Esp. 
C. 1. Though it purport to have been 
taken by competent authority, and have 
been generally xeceived as authentic. 
Pollard v. Scott, Peake, 18, cor. Lord 
Kenyon. And see Atkins v. Watson, 
2 Anst. 386. Lygon V; Strutt , ib. 601. 
(o) See the principle, supra , 225. 


(p) 87th. 

(q) Atkins v. Hatton, 4 Gwill. 1406; 

2 Anst 880. Pulley v, Holton , 12 Price, 
625. - 

(r) Potts v. Durant , 4 Gwill. 1450. 

(s) Armstrong v. Heioett, 4 Price, 
218. 

(t) 3 Price, 380. 

(tt) Potts v. Durant, 4 Gwill. 1453. 

( v ) Cited 8 Taunt. 91/ 
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Proof as to possession of the grant, and an interest in the estate (x), could 
not be received in evidence. 

It is not essential to the admissibility of evidence of this nature 
that the inquiry should have been made by means of witnesses 
examined on oath, it is sufficient that it was made by virtue of 
competent authority on behalf of the, public, and on a subject- 
matter of public interest. 

It is, however, of the very essence of evidence of this nature 
that the inquiry should have been made under proper authority ; in 
general, therefore, unless the authority be in its nature notorious 
it must be proved by the production of the commission, as in the 
Case of an inquisition post mortem , and such private offices (y). 
And in other cases, where it may be presumed that the commission 
under which the depositions were taken has been lost, they may be 
read without its -production (z). And in cases of general concern, 
such as the ministers’ returns to the commission in Henry the 
Eighth’s time, to inquire into the value of livings, the party is not 
bound to give in proof the commission (a), and it would be attended 
with great inconvenience and expense to oblige parties to take 
copies of the whole record. Where an inquisition has been taken 
without legal authority it is inadmissible > 

Papers delivered by the son of a deceased rector to the succes- 
sor’s attorney, as ,old parish documents, are sufficiently identified 
by the attorney, without calling the son (e). 

An ancient extent of orown lands found in the proper office, and 
purporting to have been taken, by a steward of the king’s land#, 
and following in its construction the directions of the stat. 4 Ed. 1, 
will be presumed to have, been taken under proper authority, 
although the original commission cannot be found ( d ). 

To show the authenticity of ecclesiastical terriers, it must be 
proved that they were found in the proper repository, the bishop’s 
registry, or that of the archdeacon of the diocese ( e ) ; or proof 
must be given to establish a connection between the terrier and 
the place in which it was found. As against a prebendary of Lich- 
field, a 'terrier found in the registry of the deau and chapter of 


(a?) Swinnerton v. Marquis qf Stafford, 
3 Taunt 9l. Marl v.' Lewis, 4 Ebp. C. 1. 
So it roust be proved that records, when 
produced, came out of the»proper custody. 
1 StarMe’s 0. 193. 

(?) a n. p*m. v 

(z) Bayley v. Wylie, ^ Eap. (2. 85. 

(a) Bayley v. Wylie,' 6. Esp. C. 85. 
Vicar qf KUlington v. Trinity College , 
3 Wiia. 170. 


(b) See below, Latkow v. Earner, 
2 H. B. 487. Glossop v. Poole, 3 M. & S. 
175. 

(c) Earl v. Lewis, 4 Esp. C. 1. 

(d) Rowe v. Brenton, 8 B. & C. 737. 

{e) Atkins v. Hutton, 2 Anstr. 3«0. 
Miller v. Foster, ibid. 387, in not. 4 Gwill. 
1400. 1593. 
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Lichfield was held to be admissible {/), on the, ground that the 
terrier was sufficiently connected with the place in which *t was 
found, and because it was found annexed to an old and nearly cotem- 
porary lease ( g ). One found in the charter-chest of Trinity-college, 
Cambridge, which had property in the parish, was held to be inadmis- 
sible (A). Terriers are admissible not only in suits between landown- 
ers on one side and the parson on the other, but also in suits between 
a vicar and impropriator (£). A terrier is always strong evidence 
against the parson, but not for him, unless it has been signed by the 
churchwardens also, or (if they be nominated by him) by some of 
the substantial inhabitants, without which it deserves (it is said) 
little credit (j). A terrier imperfect, because it has not been signed 
by the vicar, is still admissible (A). But a terrier from the custody 
of a person who wafe the owner of the tithes of a district of the 
parish, has been held to be admissible (/). Upon a question of title 
between the vicar and rector, a terrier, signed by the churchward 
dens, but not by the vicar, was held to be nbt only admissible, but 
to lie even stronger evidence for the successor than if it had been 
signed by the vicar for the time being ; and it was held to be no 
objection, that it was not signed by any one 'who claimed under 
the rector ( m ). Old terriers, signed by the rector, churchwardens, 
overseers, and some of the resident parishioners, were held to be 
good evidence for the rector, to rebut the presumption of a farm- 
modus which was attempted to be established, although such ter- 
riers were not proved to have been signed by any person interested 
in the farm ( n ). 

The king’s sign-manual, authorizing the release; of a prisoner, is 
evidence to prove the legality of his being at large (o). But, in 


2 Anstr. 387, in It is otherwise where the possession Is 
merely private, and unconnected with the 
subject-matter. Potts v, Durant , 4 Gwill. 


(/) Miller v. Foster , 
note. 

(g) 4 Gwill. 1403. 

(/a) Atkins v. Hatton , 2 Anstr. 386; 
4 Gwill. 1406. 

(i) Illingworth v. Leigh, 4 Gwill. 1615. 
Potts v. Durant , 3 Anst. 796. As to the 
effect of terriers in evidence, see Atkins v. 
Drake, M'Clellan & Y. 214. Lake v. Skin- 
ner, 1 J. & W. 9. Stuart v* Greenall, 
9 Price, 113. Vol. II. tit. Tithes. 

O’) B. N. P. 248, Earl v. Lewis, 
4 Esp. C. 1. ' 

(k) 4 Gwill. 1015. 

(7) Tucker v. Wilkins , 4 Simons, 241. 
VOL. I. 


1450. 

(m) Illingworth v. Leigh, 4 Gwill. 
1615. 

• (ft) My t ton v. Harris, 3 Price, 19. 
Wood, B. dissenUente. He agreed that, 
as to such terriers as affected the parish 
generally, it would bet sufficient if they 
were signed by any of the parishioner ; 
but held that their signing a terrier would 
not make it admissible to affect a farm- 
modus. 

<o) Miller *s Case , Leach, O.C.L. 3d ed. 

69 . 
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Public general, the certificate by the king of a matter of fact under- his 

grants and sign-«ianual is not admissible in evidence (p). 

certificates. The license of the pope, during his supremacy in this kingdom, 
is evidence of an impropriation ( q ). So his bull has been admitted 
to show that lands belonging to a monastery were discharged of 
tithes at the time of the dissolution ( r ). But it is said that a 
copy of a bull is not evidence ( s ). So an endowment Jby a bishop, 
under his seal (t), would be evidence, if derived from the proper 
custody. 

Certifi- Certificates, and other documents made by persons entrusted 

cates. with authority for the purpose, may also be considered as public 
documents, and they are evidence against all, to the extent of the 
officer’s authority, of the facts which he is directed to certify. For 
where the law lias appointed a person to act for a specific purpose, 
the law must trust him as far as he acts under its authority (u). 
Therefore the indorsement of the officer upon a deed of bargain 
and sale is evidence of its enrolment (#). The chirograph of a 
fine is evidence of the fine, because the officer is appointed to *give 
out copies of the agreements between the parties that are lodged 
of record. Wherever it is an essential part of the officer’s duty 
to deliver out copies of a record, such copies are evidence ( y ). 
Where a court has, for its own convenience, appointed officers to 
make out copies, such copies are evidence*in that court, without 
further proof, but not elsewhere. An office copy of depositions is 
admissible in equity, without examination with the roll, but is not 
receivable in a court of law (z). By the 7 & 8 Will. 3, c. 7, s. 5, 
the entry in the book kept by the clerk of the Crown for entering 
returns, alterations, and amendments, or a copy of so much as 
relates to the return, is made evidence in an action for a false or 
double return. So by many other statutes, authorized entries and 
documents, which will be noticed in their proper places, are made 
evidence (a). 


(p) By Willes, L. C. J. in Omichund v. 
Barker, Wiiles, 560 ; 2 Roll. Ab. 080, H. 
Although in one old case >811011 evidence 
was admitted, no exception being taken. 
Abignye v. Clifton, Hob. 213. 

(q) Cope v. Bedford , Palm. 427 ; Gil. 
Ev. 6 ; Bac. Ab. Ev. F. 

(r) Lord Clanrkardd s Case, Pal. 38. 

(s) Brett v. Ward, Winch. 71). But qu. 
(£) Potts v. JJurant, 4 G will. 1453. 

* Sec further, as to certificates, Vol. II. 
lit. Certificate. 

(u) B. N. 1». 220. 


(a;) Kinnersley v. Orpe , Doug. 57. 

(y) See Black v. Lord Braybrooke , 
2 Starkic’s C. 7. 13 ; and see below, tit. 
Judgments — Judicial Documents. 

(s) B. N. P. 220. Black v. Lord Bray - 
broohe, 2 Starkie’s C. 6. Barnard v. 
Newt, 1 Carr. & P. C. 578. 

(«) See 3 W. & M. c. 9, s. 7, as to exa- 
mination under Mutiny Act. Where upon 
a question as to the delivery, of a cask of 
whiskey, the Court below had decided up- 
on the effect of extracts from the excise 
books, and the certificate of a commissioner 
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Public registers, although not originally intended for the pur- 
poses of evidence, are generally admissible in support of the facts 
to which they relate, for they are made by persons in an official 
situation, whose duty it is to make the entries accurately of the 
facts immediately within their knowledge. These are, the regis- 
ters ( b ) kept in churches, of baptisms, marriages , and burials (c). 
Although the entries are first made in a day-book, such day-book 
is not evidence when the entsy has been made in the register ( d ). 
And therefore, where in the day-book the letters B B were added, 
which were explained to mean base-born, but were not added in 
the subsequent entry in the register, the Court held that the entry 
in the register could not be controlled or altered by the entry in 
the day-book, for there could not be two registers in the same 
parish (e). An entry in the register of baptism by a minister, of 
the baptism of a child which had taken place before he became 
minister, and made on the information of the clerk, is not admis- 


of excise, as to the accuracy of the books 
from which such extracts were taken, the 
House of Lords reversed the judgment, as 
having been decided upon inadmissible 
evidence. Excise books, as public docu- 
ments, might be received ; or if on account 
of public convenience the originals could 
not be produced, examined copits on oath 
might be produced. Dunbar v. Ilarvic, 
2 Eli. 351. 

( b ) These were originally instituted at 
the instigation of Lord Cromwell, who 
(temp. H. 8.) was Vicar-general to the 
King, and before whom all wills to the 
value of 200 1. were to be proved. This 
appointment was after vvnrds confirmed by 
the injunction of Edward 0th, who directed 
that the registering should be in the pre- 
sence of the parson and churchwardens, on 
a Sunday, and that the book should be 
kept locked in the church, the vicar and 
churchwardens having keys. See Salk. 
281 ; Gil. Ev. 7G. See also the Marriage 
Act, 20 Geo. 2, c. 33, s. 14, which directs 
that immediately after the celebration of 
every marriage, an entry thereof shall be 
made in such register, in which it shall be 
expressed that the marriage was celebrated 
by banns or license ; and if both or either 
of the parties married by license be under 
age, with consent of parents or guardians, 
as the case shall be ; and shall be signed 


by the minister with his proper addition, 
and also by the parties married, and at- 
tested by two credible witnesses. By the 
stat. 52 Geo. 3, c. 146, s. 7, copies of re- 
gisters verified by the officiating minister 
of the parish shall be transmitted annually 
by the churchwardens, after they, or one of 
them, shall have signed the same, to the 
registrars of the diocese. Provisions of a 
similar nature had been made by the ca- 
nons of 1003, but these prescriptions had 
fallen into disuse. See the provisions of 
the recent stat. 6 & 7 Will. 4, e, 86. See 
Burn’s Ecc. Law, 21)5; Gibson’s Codex, 
204 ; and Vol. II. tit. Marriage. 

(c) Sid. 71 ; Godb. 145. 

(d) May v. May , Str. 1073; per Pro- 
byn and Lee, Js., Page, J. dissejitiente. 
See Walker v. Winyfield, 18 Ves. 443. 

(<?) May v. May , Str. 1073. Zee v. 
Meecock, 5 Esp. C. 177. If the entry in 
the day-book, which represented the plain- 
tiff* to be illegitimate, had been made under 
the direction of the reputed father and 
mother the evidence would, it seems, have 
been admissible as the declaration of a de- 
ceased parent. In the absence of such 
evidence, it appeared to be nothing more 
than a private memorandum, made for the 
purpose of assisting the clerk to make up 
the register. 

R 
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Public re- sible evidence, neither is the private memorandum of the clerk, 
parish*. who was present at the baptism (/). 

The books of the Fleet prison are not, it is said, admissible in 
evidence to prove a marriage, for they are not made under public 
authority (g). Nor is the copy of a register of a foreign chapel 
admissible here to prove a marriage abroad (//). Neither is the 
copy of a register of baptism in Guernsey (i) ; nor the register of 
a dissenting chapel (A). 

An entry in a register, like any other public document, may be 
proved by means of an examined copy (/); and it is of course un- 
necessary to give any proof by means of the subscribing witnesses, 
or to prove their handwriting (m), although the register be pro- 
duced (»). A register is evidence, even between strangers, as to 
the time of marriage (o). And a statement in the register that a 
child was base born lias been received in evidence (/>). The regis- 


(/) Doe v. llray , 8 B. & C. 813. 

{()) Reed v. Passer, Peak ft’s C. 231. 
Doc d. Orrell v. Madox ; Haywood v. 
Firmin, Peake’s C. 233. Howard v. 
Burtonwood , ib. (n). Cooke v. Loyd, ib. 
But semble, that on a question of pedigree, 
the books of the Fleet are evidence to show 
the name by which a woman passed when 
she was married there. Lawrence and 
others v. Dixon, Peake, 13(5; 1 Ksp. 213. 
And in Doe v. Lloyd, Shrewsb. Summer 
Ass., Heath, J. admitted them in evidence. 
See Peake’s Ev. 87. These books are said 
to have been purchased by Government, 
and to be deposited in the Consistory 
Court of London. They contain the ori- 
ginal entries of marriages solemnized in the 
Fleet prison from 1680 to 1764. Phillips 
on Ev. Vol. I. p. 596, 8th cd. 

(h) Leader v. Barry, 1 Esp. 353. 
Whitehead v. Wynn , 1 Jac. & Walk. 483. 
See further, Vol. II. tit. Mahkiage. 

(i) Huet v. Le Mesurier, 1 Cox. Cas. 

175 . 

(h) For it is not a public document. 
Neioham v. Raithby, Phillimore, 315. 
A register of baptism of the child of a dis- 
senter (twenty-five years after the alleged 
birth), containing the words “ said to be 
born,” & c. being mere hearsay and in- 
formation, and therefore of no assistance 


in establishing the fact, was refused to be 
allowed to remain as a part of the proceed- 
ings. Duins v. Donovan, 3 Hagg. 301. 
—An entry of the birth of a dissenter’s 
child, in a book kept at Dr. Williams’s 
Library in Redcross-strect, was held to be 
inadmissible evidence. Ex parte Taylor, 
1 J. & W, 483. — In order to establish the 
determination of a life estate, hearsay evi- 
dence of the death of the cestui qui vies is 
not, as in a case of pedigree, sufficient; 
nor are the register of a dissenting chapel, 
or inscriptions on the tombstones in the 
adjacent burial ground receivable. Whit- 
tuck v. Waters , 4 C. & P. 375. 

(0 Dirt v. Barlow, 1 Doug. 173. 
“ They arc in the nature of records, and 
need not be produced or proved by sub- 
scribing witnesses.” Per Lord Mansfield, 
ib. See 52 Geo. 3, c. 146, s. 17. Qu. 
however, whether they can be proved by 
oral evidence. Per Bullcr, J., 2 Evans’s 
Pothier, 139. 

(m) Birt v. Barlow , Doug. 173. See 
Drake v. Smyth , 5 Price, 369 ; tit. 
Tithes. 

(n) Ib. 

(o) Doe v. Barnes, 1 M. & R. 386. 

(p) Cope v. Cope, 1 M. & R. 269; 
where it was said that similar evidence 
had been received in Morris v. Davis . 
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ter is no proof of the identity of the parties (q) ; nor is it evidence 
that a party was of the particular age stated in the register (r). 

It has been held at Nisi^rius (s), that annual returns made to 
the registry of the diocese, according to the requisitions of the 
70th canon, are admissible only as secondary evidence, but that 
returns made under the stat. 52 Geo. 3, c. 146, would be proveable 
by examined copies or originals. 

The bishop’s register was held to be admissible to establish a 
custom as to the nominating a curate (t). 

A copy taken from a book produced by the parson of a parish, 
as being the parish register, upon application made to him for it, 
will be sufficient (w). But if to such application he reply that there 
is no such register for the particular year, that will not be evidence 
of loss sufficient to let in secondary evidence (v). 

In an action for the disturbance of the plaintiff in the use of 
his pew at church, an old entry made in the vestry-book by the 
churchwardens, stating that the pew had been repaired by the 
owner of a messuage under whom the plaintiff claimed, was ad- 
mitted as evidence of the right, having been made as to a fact 
within the scope of the churchwarden’s office, and being evidence 
of the reputation in the parish as to the right (w). An entry in a 
vestry-book has also been admitted to prove an averment in an 
indictment for a libel, # that the prosecutor had been elected trea- 
surer at a vestry duly held in pursuance of notice (a*)- 


(g) lb. Doug. 102. See tit. Polygamy 
— Marriage. 

(r) Wihen v. Lair, 3 St ark it’s C. 03. 
ft. v. Clap ham, 4 Carr. & P. C. 29. Nor 
without, evidence to show that the party 
was young when christened, is it evidence 
that lie was born within the parish. It. 
v. North Prllcrton, 5 B.& C. 508. Burg - 
hart v. Angcrstein, 6 C. & P. 690. Buins 
v. Donovan, 3 Ilugg. 301 . 

(s) Walker v. Beauchamp , 6 C. & P. 
552. 

(t) Arnold v. Bishop of Bath and Wells, 
5 Bing. 30G. A faculty by Archbishop of 
Canterbury to inhabitants of F. to christen 
and bury there, is evidence to show that 
F. is not a parish. Isham v. Wallace, 
4 Sim. 25. Note, that the document was 
produced from the possession of a person 
whose rights were abridged by it. Extracts 
from the Bishop’s register of the appoint- 
ment to parish offices are evidence to show 
the right exercised by the parishioners 


concurrently with the rector. Hartley v. 
Cooke, 5 C. & P. 441. And see Bishop 
of Meath v. B elf eld, 1 Wils. 215. B al- 
ien v. Mich ell. 2 Price, 399. See further 
as to Bishop's books, Humble v. Hunt , 
Holt’s C. 001. 

(u) Walker v. Beauchamp, 0 C. & P. 
552. 

( v ) Ibid. 

(?r)' Price v. Littlewood, 3 Camp. 388. 
See Vol. II. tit. Pew. 

(#) R. v. Martin , 2 Camp. C. 100. So 
corporation books concerning the public 
government of a city or town, where they 
have been publicly kept, and the entries 
have been made by a proper officer, are 
admissible evidence of the facts witnessed 
in them. R. v. Mothersall, 1 Str. 93. 
Thetford Case , 12 Vin. Ab. 90, pi. 10. 
R. v. Mayor, §c. of Liverpool, 4 Burr. 
2244. See also Button v. Cope, Peake’s 
C. 30. 
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On an appeal, the respondents, in order to prove the fact of the 
delivery to them of a certificate given by the appellants, acknow- 
ledging the pauper to be their settled inhabitant, produced an old 
book from their own parish chest, ift which was an entry of that 
fact in the handwriting of a former parish officer. It was held 
that such evidence was inadmissible (y). 

An old entry in a vestry-book is not admissible on the part of 
the parishioners to show that they have the right concurrently with 
the rector to elect to a parish office, there being nothing to show 
that the rector was present at the meeting (z). But such entries 
at meetings where the rector was present are receivable (a). 

By the 17 Geo. 2, c. 38, s. 14, copies of all rates and assess- 
ments for the relief of the poor are to be kept in a book by the 
churchwardens and overseers of every parish, which is to be kept 
in a public place in the parish, and to be produced at the sessions, 
when any appeal is to be heard. 

In the case of the Zouch peerage, a parish book of rates and 
loans was admitted as evidence of the existence and residence of 
a party in the parish in the year 1G49, by the entry of the payment 
of her subscription to a parish loan in that year (b). 

The st. 2 G. 3, c. 22, directed the registration in every parish 
within the bills of mortality, of all infants under the age of four 
years, which shall be in the workhouse, hospital, or other place 
provided for the maintenance of the poor, or under the care of the 
churchwardens or overseers of the poor, with the times when they 
w efc received, their names, ages, and such other description as 
could be traced. 

By the 42 Geo. 3, c. 40, the churchwardens and overseers are 
to keep a book containing the names of all parish apprentices, 
and of the other particulars required by the Act ; the entries are 
to be signed by the justices who assent to the indentures ; and 
when the latter are proved to have been destroyed or lost, such 
register is to be deemed sufficient evidence in all courts of law 
in proof of the existence of such indentures, and of the other 
particulars specified in the register : and each entry, if approved, 
is to be signed by the justices, and such book may be inspected 
at all seasonable hours, and a copy taken, if the indentures are 
lost or destroyed. 

(?/) H. v. Debenham, 2 B. & A. 185. (b) Printed evidence, 162. Entries by 

(z) Hartley' v. Cooke , 5 C. & P. 441. a cl lurch warden not made in the course of 

(a) Ibid.; and extracts from the regis. Ids official duty, and by which he does not 
ter of the Bishop of the diocese were read charge himself, are not admissible. Cooper 
to prove the same appointments. v. Bankes , 2 C. & P. 478. 
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The register of the Navy-office," made up from the captains’ 
returns, with proof of the method there used to enter all persons 
dead with the letters D d, is evidence of such death (c). And so 
is the muster-book transmitted by the officers of the ship to the 
Navy-office (r/). So the log-book of a man-of-war which con- 
voyed a fleet, is evidence to prove the time of sailing (e). Where 
a statute required that every vessel engaged in the whale fishery 
should carry out an apprentice for every 50 tons, and that the 
same should be verified by the master, mate, and two of the mari- 
ners, it was held that an affidavit verifying a muster-roll, upon 
which it appeared that a certain number of apprentices was on 
board when the vessel cleared out , is prirna facie evidence that 
such apprentices were on board when the vessel sailed (f). 

The custom-house copy of the searcher’s report, produced by the 
officer in whose custody it is lodged, is evidence of the actual 
shipment of the goods therein specified ( g ). 


(c) B. N. P. 240 ; Bac. Ab. Ev. C35. 
It. v. modes, Leach's C. C. L. 3d ed. 20. 
R. v. Fitzgerald Lee , ib. 24. The book 
kept at the Sick and Hurt Office, in which 
are copied the different returns made by 
officers of the navy, of persons dying on 
board, is evidence to show the time of a 
seaman’s death. Wallace , administrator, 
v. Cooli, 5 E«p. C. 117. But where the 
wife of A. B. obtains goods after stating 
that her husband is dead, it is not a suffi- 
cient answer to an action for the amount, 
to show by the muster of a ship from the 
Admiralty, that a person of the nume of 
A. B. was living at the time. Barber v. 
/ Johns, 3 Esp. C. 100; Kenyon, C. J. 
1800. As to the hooks at Lloyd’s, see 
Abel v. Potts , 3 Esp. C. 242, and Vol. II. 
tit. Policy. 

(d.) R. v. Fitzgerald j* Lee, Leach, 
C. C. L. 24. R. v. Rhodes, ib. 24. 

(e) l) 1 Israeli v. Jowett, 1 Esp. C. 427. 
Sucli log-book and the official letter of the 
commander to the Admiralty were read 
without objection, as proof that the fleet 
encountered a storm, and that a particu- 
lar vessel parted company. Watson and 
another , Administrators of Maxwell, v. 
King , 4 Campb. 272 ; Ellenborough, C. J. 
1815. 

And the log-book of a merchant-man 
may be used by a witness to refresh his 
memory, with respect to a fact which he 


remembers to have seen there at a time 
when lie had a clear recollection of the 
circumstance. Burrougli v. Martin, 2 
Camp. C. 112. 

(/) Laeon v. Hooper, 1 Esp. C. 240. 

(g) Johnson v. Ward, 0 Esp. C. 47. 
Note, that the paper was proved to have 
gone witli the ship. So a copy erf an official 
document, made in pursuance of an Act of 
Parliament, containing the names, capa- 
cities, and descriptions of passengers, was 
held to be good proof of such persons being 
on board. Richardson v. Hellish, 2 Bing. 
229. In R. v. Grimwood, 1 Price, 309, 
it was held that excise books transcribed 
from the maltster’s specimen paper were 
admissible evidence against him without 
calling the officers to substantiate them, 
even although they were charged to be 
fraudulent and collusive, without proof 
given that they were so. But a shipping 
entry at the Custom-house, although for 
some purposes a public document, is not 
evidence to affect the person whose duty 
it was to cause the entry to be made cri- 
minally, the note from which the entry 
had been made by the office, having been 
accidentally destroyed. Hughes v. Wat- 
son, 1 Starkie’s C. 179. The entry of the 
contract in the book of the clerk of the 
coal market in London is not evidence of 
the sale under 47 Geo. 3, sess. 2, c. 08, 
s. 29, unless the buyer be proved aliunde 
R 4 
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Poll-hooks. The poll-books at an election for members in parliament are 
evidence in a penal action for bribery (A). So the daily boob 
book° n k e P* b Y tbe deeper of Newgate, and the books of the King's 
Bench and Fleet prisons, are evidence to prove the dates of the 
commitments and discharges of prisoners ( i ), although the entries 
are sometimes made from the information of the turnkeys, and the 
indorsements upon the warrants (/c). But they are not evidence 
of the cause of commitment, the commitment itself being the 
best evidence (/). And it seems that they are not strictly public 
documents, so as to warrant the reception of a copy in evidence, 
since the gaolor is not required to make such entries, but does 
it for his own information and security (?/*)• The books of the 
bank of England are evidence to prove the transfer of stock (//), 
The book kept in the master’s office in the court of King’s Bench 
is evidence to prove that a particular person is an attorney of the 
court (o). 


Chan rol- 
ler’s book. 


Books of 
Clerk of 
the Peace. 


Chips' 

registers.* 


An entry in the public books of a corporation is not evidence for 
the corporation, unless it be an entry of a public nature (p). 

A book kept by order of the Chancellor was held to be good 
secondary evidence of the allowance of a certificate of bankruptcy ; 
but a book kept in the office of the secretary of bankrupts, without 
such order, is not admissible ( q ). Books in the office of clerks of 
the peace of enrolments of deputations of gamekeepers for a manor, 
are admissible to prove the exercise of manorial rights, without 
proof of the loss of the original deputations, and that the game- 
keepers acted under them (r). 

The registry of a ship is evidence to negative ownership, since 


to have signed the contract ; although the 
Act directs that all contracts for the sale 
of coals shall be signed by the buyer and 
the factor, that the factor shall deliver a 
copy to the clerk, who shall enter It in a 
book, and although the 32d section makes 
such entries evidence in all cases, suits, 
and actions, touching anything done in 
pursuance of tho Act. Brown v. Capet , 
1 M. & M.*374. 

(h) Mead v. j Robinson, Willes, 42*2. 
It. v. Hughes , cited ib. It. v. Hums, 2 
Str. 1048. 

(i) B.v. Aichles , Leach, C. C. L. 2ded. 
435 ; 3 Bos. & Pull. 188. 

(4) 3 Bos. & Pull. 188. On the ground 
that, it had been the constant and estab- 
lished practice of the keepers of public 
prisons to register the discharge of pri- 
soners in such books. 


(t) Ib. Tin's case, therefore, and some 
others of a similar nature, do not rest upon 
the ground that the entry was made by an 
authorized officer. Suite v. Thomas, 3 B. 
& P. 188. 

(m) Ibid. 

(n) A&ttrsh v. Colnet , 2 Esp. C. 065. 
Breton v. Cope, Peake’s C. 30. 

M B. v. Cross ley, 2 Esp. C. 520. 
And see Jones v. Stevens , 11 Price, 235. 

(p) Marriage v. Lawrence , 3 B. & A. 
142. 

(q) Henry v. Leigh , 3 Camp. C. 499. 

(r) Hunt v. A ndrews, 3 B. k A. 348. 

* See the provisions made by the statute 
0 G. 4, c. 110, s. 43, as to the inspection 
and proof of such registers, and Appeii- 
ix. 
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io one can be an owner who is not registered as such (s ) but the 
registry is not necessarily proof of ownership, without showing 
the privity of the party, since the entry may have been made by 
a stranger for the purpose of fraud (t). For the same reason, the 
mere fact of an entry of a stage coach at the licensing office is no 
evidence of ownership (u). On the same principle, a register is 
not evidence for the defendant to prove a joint ownership on a 
plea in abatement (x ) ; nor (without possession) to prove an* inte- 
rest of % another person in the ship, in an action brought by an 
agent on a policy of insurance, describing the interest in that 
other person ( y ) ; nor to prove that a ship is British built, as 
described in the register (z). 

The books in the Heralds’-office, containing the pedigrees of the 
nobility and gentry of the realm, are evidence on a questio the 
pedigree (a) ; and so are the minute-books of a visitation (i), from 
which the entries are afterwards made in the books of the heralds' 
college ( c ). In the case of Pitton v. Walter ( d ), a minute-book 


(s) Camden v. Anderson, 5 T. It. 700 ; 
14 East, 229. Marsh v. Robinson, 4 Esp. 
C. 98. Infra , Vol. IT. tit. Policy. Pirie 
v. Anderson, 4 Taunt. 652. Flower v. 
Young, 3 Camp. 340. Abbott on Ship- 
ping, ch. 2, p. 27, and Vol. II. tit. Ship. 

(/) Tinkler v. Walpole, 14 East, 226. 
Smith v. Fuge, 3 Camp. 456. Fraser v. 
Hopkins, 2 Taunt. 5. Teed v. Martin, 
2 Camp. 170. Cooper v. South, 4 Taunt. 
102. Ditchburn v. Spachling, 5 Esp. C. 
11. In an action for stores furnished for 
a ship by the captain’s order, the register 
purporting to have been obtained by all 
the defendants, on the oath of one of them, 
was held to be prinid facie evidence to 
charge them as owners. Stokes v. Came 
and others, 2 Campb. 330. In trover for 
a ship, if the plaintiff produce tb^frfginal 
register, and attempt, unsuccenHjr, to 
deduce a title under it, he cannoFafter- 
wards rely upon his possession. Sherriff 
v. Cadell, 2 Esp. C. 617 ; Kenyon, C. J. 
1798. 

(w) Strother v. WillanA Camp. C. 24. 
JEllis v. Watson, 2 Starkie’s C. 453. The 
clause in the statute 50 Geo. 3, c. 48, s. 7, 
enacts that the name painted on the out- 
side panel of each door of a public stage- 
coach shall be evidence of ownership, and 
as the enactment is general in its terms it 
is not confined in its application to sum- 


mary proceedings before magistrates, but 
is in general good evidence of proprietor- 
ship. Bar far d v. Nelson, 1 B. & Ad. 571. 
(x) Flower v. Young, 3 Cainp. C. 240. 
(?/) Pirie v. Anderson,- 4 Taunt. 652. 1 
(z) Rouse v. Meyers, 4 Camp. C. 375. 
See further, as to proof of property in a 
ship, Vol. II. tit. Policy. 

(a) Pitton v. Walter , Str, 162 ; Salk* 
281 ; Skin. 623 ; Yelv.34. King v. Foster, 
2 Jon. 164 — 224. A book found therein, 
purporting to be an account of the posses- 
sion of property by a monastery, is not 
evidence of that fact. Lygon v. Strutt, 
2 Anst. 601. 

(i b ) Sherriff v. Cadell , 2 Esp. 617 ; 
2 Jones, 224; B. N. P.248. 

(c) The visitation-books were compiled 
by the provincial kings-at-arms, who were 
usually authorized, soon after their inves- 
titure in office, by a commission under the 
great seal, to visit the seve^ counties 
within their respective provings, to take 
survey and view all manner of arms, &c. 
with the notes of the descents, pedigrees, 
and marriages of all the nobility and 
gentry, &c. They occupy the interval 
between the 21 H. 8, and the end of the 
reign of Jac. 2. See the first report of the 
House of Commons on the public records, 

p. 82. 

{d) Str. 162. 
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of a visitation, signed by. the heads of several families, and found 
in the library of Lord Oxford , was received in evidence. 

But an extract from a pedigree proved to be taken out of the 
records is not evidence (e), because a copy of the record might be 
had, and therefore it is not the best evidence. 

The bill of cravings of a sheriff entered, and allowed, and of 
record in the Exchequer, was held admissible evidence upon a 
question of the duty of the sheriff of the county ( f ). 

Where a local Act authorised acts to be done at meetings to be 
called for that purpose , and directed that entries in the commis- 
sioners’ books should be evidence ; held that entries, stating orders 
to have been made at a meeting held by public notice y without 
showing that notice was given of the purpose for which it was 
called, was not sufficient to establish the legality of the meeting (g). 

Land-tax assessments are admissible evidence to show the seisin 
of the particular person assessed ; for it is the duty of the officer 
to ascertain and charge the occupier (/*). And such assessments 
are admissible, in conjunction with other evidence, to prove the 
seisin of land by a particular individual, although they contain 
only the surname generally (i). But such evidence was held to be 
insufficient to prove the seisin of a particular individual, where it ap- 
peared that the assessors had, in the first instance, entered the name 
of a former owner incorrectly, and continued it after his death (A). 

Books and chronicles of public history are not admissible in 
order to prove particular facts or customs (/), but they are evidence 
to prove a matter relating to the kingdom at large, as being the 
best of which the subject-matter is capable ( m ). Camden’s Bri- 
tannia was rejected on the question, whether, by the custom of* 
Droitwich, salt-pits could be sunk in any part of the town, or in 
a certain place only (w). And so was Du-gdale’s Monasticon, on 


(e) B. N. P. 248. 

. (/) It. v. Antrobus, 6 C. & P. 704. 

(g) Hey sham v. Forster , 6 M. & Ity. 277. 
( li ) Coventry on Conveyancers’ Evi- 
dence, c. 7, s. 1, p. 275. Doe v. Seaton , 
2 Ad.&ElL 171. 

(i) lb. * 

(k) Doe d. Stansbury v. Arkwright , 
2 Ad. & Ell. 182. 

(0 B. N.P. 248. Cockman v. Mather , 
I Bamardist. 14. 

(m) Ibid. 249; Salk. 281. On the 
impeachment of Warren Hastings, the 
History of the growth and decay of the 
Ottoman Empire, by Prince Demetrius 
Cantemir, was received in evidence to 


prove the customs in Hindostan respecting 
the treatment of women of rank : ami after 
argurattti as to the admissibility of the 
evidcflH^t was held that the managers 
were entitled to read it, on the ground 
that it went to prove an universal custom 
of the Mohammedan religion. See Phillips 
on Evidence, vol. 1, 424, citing a report 
of the proceedings on the impeachment, 
in the possession of T. Jones Howell, the 
editor of the State Trials. The point was re- 
ferred to by Lord Ellenborough, on the trial 
of General Picton, 30 Howell’s St. Tr. 492. 

(n) Stainer v. The Burgesses of Droit - 
wich , Salk. 28L^ Skinner, 623; 1 Vent. 
151. W 
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flie question, whether the Abbey de Sentibus was an inferior abbey, 
or not, because the original records might be had at the Augmen- 
tation-office (o). It was held that Dugdale’s Baronage was not 
evidence to prove a descent (p). But in the case of Neale v. 
Fay (q), in order to show that a deed was forged which bore date 
1 Ph. & M., in which all the titles were given to Philip which he 
used after the surrender of Charles the Fifth, chronicles were 
admitted to show that he did not take those titles upon him till 
six months after the date of the deed. And in the case of St. 
Katherine’s Hospital, Lord Hale admitted a chronicle to prove a 
particular point of history in the reign of Edward the Third (?*)• 
The year-books are evidence to prove the course of the court ( s ). 

The history of a particular county is not admissible to prove 
the boundary between two parishes, it being admitted that the 
latter was coincident with the former ( t ). See further as to Al- 
manacks — Vol. II. tit. Time; Corporation Books — Vol. II. tit. 
Corporation ; Manor Books — Vol. II. tit. Copyhold — Manor. 

It is a general rule, that whenever the original document is of 
a public nature, an exemplification of it (if it be a record), or a 
sworn copy, is admissible in evidence (?/), because documents of a 
public nature cannot be removed without inconvenience, and 
danger of being lost or damaged (#) ; and the same document 
may be wanted in two places at the same time. The document 
must always be proved to be that which it purports to be, and for 
which it is offered, by some extrinsic proof; as in the case of 
records, terriers, 8tc., by showing that they came from the legal 
custody or repository (y). And this is in general sufficient, where 
the original is produced, for a record proves itself ; and terriers 


( o ) Cited Salk. 281. 

(p) Piercy's Case , 2 Jon. 764. 

(q) Ibid. 282, and B. N. P. 240, and 
Neale v. Jay. 

(X) Salk. 282. 

(s) Ibid.; Spelman’s Nomina Villarum 
has been received to prove Newsfcejd to be 
a vill. Phillips on Evidence, vol. 1, 
p. 605, 8th edit. Bishop Well’s Liber de 
Ordinationibus Vicarioruni, has been ad- 
mitted to prove an endowment. Tucker 
v. Wilkins, 4 Simons, 262. 

(0 Evans v. Getting , 6 C. & P. 
586. It was thrown out that the writer 
might have the same injgpst as any other 
inhabitant in extending the boundaries of 


the county, although the case differed 
from that of a general history of the 
country. 

(u) B. N. P. 204; Gil. Ev. 4,5. But 
though a copy of a contract with the land- 
tax commissioners is made evidence by 42 
Geo. 3, c. 116, s. 165, the original con- 
tract is not evidence by implication. 
Bur don v. Rickets , 2 Camp. 121. And 
see Sav. 46, pi. 08. Vol . II. tit. Penal 
Action. 

(x) Gil. L. E. 8 ; Bac. Ab. Ev. F. And 
see Lynch v. Clarke> 3 Salk. 153. 22. v. 
Haines , Comb. 357. 

(y) See tit. Records, Judgments, &c. 
See also Terriers, supra , 230. 
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and other ancient writings do not usually admit of further authen- 
tication (z). 

Judgments, Judicial documents may be divided into, First , judgments, de- 
fine., gene- crees, and verdicts. Secondly , depositions, examinations, and 

ral princi- .... . . 47 1 . . mi • n 

pies of ad- inquisitions, taken in the course or a legal process, ifnraiy , 

missibihty. wr £ts, warrants, pleadings, bills, and answers, &c# which are inci- 

dent to judicial proceedings. With respect to judgments, decrees, 
and verdicts, may be considered ; first , their admissibility and 
effect ; secondly , the means of proof ; thirdly , the mode of answer- 
ing such evidence. It is important to consider, in the first place, 
for what purpose a verdict or judgment is offered in evidence ; 
whether with a view to establish the mere fact, that such a verdict 
was given, or judgment pronounced, and those legal consequences 
which result from that fact; or it is offered with a view to a col- 
lateral purpose ; that is, not to prove the mere fact that such a 
judgment has been pronounced, and so to let in all the necessary 
legal consequences of that judgment, but as a medium of proving 
some fact, as found by the verdict, or upon the supposed existence 
of which the judgment is founded. 

For the first of these purposes, that is, for establishing the fact 
that such a verdict has been given, or such a judgment pronounced, 
and all the legal consequences of such a judgment, the judgment 
itself is invariably not only admissible as the proper legal evidence 
to prove the fact, but usually conclusive evidence for that purpose ; 
for it must be presumed that the Court has made a faithful record 
of its own proceedings. And in the next place, the mere fact 
that such a judgment was given can never be considered as res 
inter alios acta> being a thing done by public authority ; neither 
can the legal consequences of such a judgment be ever so con- 
sidered ; for where the law gives to a judgment a particular ope- 
ration, that operation is properly shown and demonstrated by 
means of the judgment, which is no more res inter alios than the 
law which gives it force. But with inference to any fact upon 
whose supposed existence the judgment is founded, the proceeding 
may or may not be res inter alios , according to circumstances. 
For instance, if B., being indicted , be* convicted of beating A ., 
the record of the judgment would be incontrovertible evidence of 
the fact that B . had been so convicted ; it would be conclusively 
presumed that the Court had kept a faithful record of its own 
proceedings. It would in like manner be conclusive as to all the 
legal consequences of such conviction. For instance, one of such 

(~) For tlie mode of procuring access to public documents, ^see tit. Inspection. 
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consequences is, that B. shall not be punished a second time for 
the same offence ; and consequently the record would be conclu- 
sive, when shown to the Court, to protect him from a second pro- 
secution for the same offence. So if B . had been acquitted, and 
had brought an action against A . for a malicious prosecution, it 
would have belli necessary to prove the fact of acquittal ; and 
here again the record would have been conclusive evidence to show 
that fact. But next suppose, that upon B ’s conviction A. brought 
an action to recover damages for the assault, and offered to prove 
the assault by the record of conviction, he would then be offering 
the judgment, not with a view to prove the mere fact of convic- 
tion, or to establish any legal consequence to be derived from it, 
but for a collateral purpose, that is, to prove the fact upon whose 
supposed existence the judgment was founded. With respect to 
such facts, that is, the facts upon which a judgment professes to 
be founded, the judgment may or may not be evidence, according 
to circumstances, considering the nature of the facts themselves, 
and the parties. 

A record is in no case direct and positive evidence of any fact 
which it recites, as having been found by a jury, or otherwise 
ascertained ; it is in the nature of presumptive evidence only, for 
even the jury who found the fact may have acted upon mere pre- 
sumption, without the aid of any direct evidence. If, therefore, 
no rule of policy intervened, no verdict could ever establish any 
fact conclusively, for it never could prove more than that the jury, 
in the particular case, presumed, from some evidence or other, 
that the fact was true. But public policy requires that limits 
should be opposed to the continuance of litigation upon the same 
subject-matter, and therefore the law will not permit a matter 
which has once been solemnly decided by a court of competent 
jurisdiction to be again brought into litigation between the same 
parties or their representatives (a) ; consequently a decree or judg- 
ment between the same parties upon the same subject-matter is 
usually conclusive as to private rights. On the other hand, it is 
an elementary rule and principle of justice, that no man shall be 
bound by the act or admission of another to which he was a 
stranger ; and consequently no one ought to be bound, as to a 
matter of private right, by a judgment or verdict (4) to which he 

(a) According to the legal maxims, ( b ) See the judgment of C. J. de Grey, 

“ nemo vexari debet bis pro eadem causa,” in the Duchess of Kingston's Case, 11 St. 
and “ reipubliem interest ut sit finis li- Tr. 261. 
tium.” Sec 3* Wilson,|p04, Kitchen v. 

Campbell. 


Judgments, 
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Conclusive, 

when. 
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was not a party, where he could make no defence, from which he 
could not appeal, and which may have resulted from the negli- 
gence of another, or may even have been obtained by means of 
fraud and collusion. Neither ought any one in justice to be bouud 
by a verdict, although he was privy to it, but where his adversary 
was not also a party, and consequently where tSe verdict may 
have been founded upon the evidence of that adversary himself, 
who had an interest in obtaining a verdict for the purposes of evi- 
dence ; for as he cannot give direct evidence upon the subject, he 
ought not to make use of his own evidence by circuitous means (c). 
Another principle which (as it is frequently said) operates to the 
exclusion of a verdict, as evidence, on a matter of private right, is 
this, that a person who could have received no prejudice from the 
verdict, had it been given the contrary way, shall not derive any 
benefit from it when it turns out to be in his favour ( d ), and because 
a judgment operates by way of estoppel, and estoppels must be 
founded on mutuality (e) . 

Another ground of objection, even where the evidence is offered 
against a party to the former proceeding, arises when, from the 
nature of the former proceeding, the party is not entitled to the 
same means of disproving the fact, or the same means of redress, 
of which he might avail himself in the second suit ; for this would 
be virtually, although circuitously, to deprive him of those advan- 
tages. For example, to admit upon the trial of a civil action, a 
conviction on an indictment for felony (except for the purpose of 
establishing a legal consequence of the conviction), would be indi- 
rectly to deprive the party, against whom the evidence was 
offered, of the power of repelling the proof by means of a full 
defence by counsel, and of his attaint of the jury for finding a 
false verdict. 

These objections are however applicable to those cases only 
where a matter of private right or liability is concerned ; for in 
matters of a public nature, where the proceeding is, as it is usually 
termed, in rem , public convenience requires that the sentence, de- 
cree, or judgment, should be binding upon all (/). Incases also 
where the matter is of a public nature, and where reputation would 
be admissible evidence, a verdict or judgment is frequently evidence, 
a&ialling within the scope of general reputation. 

wuch are the general considerations by which the reception of 

(e) Per Lord Ellenborough, 4 M. & S. 
479. * * 

(/) Vide supra, tit. Kiss intdk alios. 


(<•) Oil. L. Ev. 31. 
I/O Ibid. 
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evidence of this nature is governed, depending mainly on the ele- Judgment 
mentary principles already announced; viz. that no one ought to. ^fac^wid* 
be bound bv any testimony where he has not had the power of as to all le- 
cross-examinmg the witness, and controverting the evidence by q uences . 
opposite testimony ( y ), nor by any evidence which comes within 
the description iff res inter alios. 

The admissibility and effect of a verdict or judgment may be 
considered, 1st, with a view to the proof of the judgment itself as a 
tact, and its legal consequences ; or, 2dly, with a view to the proof 
of the matters on which it is founded. — 1st. With a view to the 
proof of the judgment itself as a fact, and its legal consequences. — 

It seems to be an incontrovertible rule, that every judgment is evi- 
dence for such purposes. An attainder of felony or treason is, in 
general, evidence as to all the consequences of the attainder (A). 

A conviction of the principal for felony is evidence (although not 
conclusive) against the accessory (i). A conviction of an infamous 
crime is evidence against all, to show the incompetency of the party 
as a witness (k). So the judgment by a person of competent autho- 
rity is evidence to protect him against actions for any matter judi- 
cially done within the scope of that authority (/). For his immunity 
is a legal consequence of his acting in that situation ; and the 
judgment is offered, not to prove the truth of the facts upon which 
it is founded, since, with a view to such a defence, the truth of 
those facts is not material, but in order to prove the fact of a 
judgment pronounced by competent authority, and so to establish 
the immunity of the judge, which is a legal consequence of the 
judgment ( m ). In these, and a number of other instances, where a 
judgment is admitted to prove the fact itself, and with a view to 
its legal consequences, every such judgment may be considered as 
operating in rent (u). 

In an action by A. against a sheriff, for trespass to his goods, judgment 
the defendant may give in evidence a judgment against B., and always evi- 
that he seized the goods by virtue of a fieri facias upon that judg- fact, 
ment, and thereupon seized the goods in question, being the goods 
of B. So where the title to particular goods is litigated between 
A. and B., it is competent to A . to show a judgment against C., 
and that the sheriff sold the goods to him, being the goods of C ., 
under a fieri facias. A judgment in assumpsit against three de- 

(i g ) Supra , tit. Excluding Tests. (Z) Vide infra , tit. Convictions by 

( h ) Vide infra , tit. Accessory. Justices, Vol. II. 

(0 Ibid. ( m ) infra , ib . tit. J ustices — Trespass. 

(/) Supra , tit. Witness. ( n ) Supra , tit. Kes inter alios. 
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fendants as partners, is prima facie evidence for one against the 
others, to prove their liability* to contribution (0). 

So where A. Jias obtained a verdict against B . for the negligence 
of his agent C, in an action by B. against C the recovery in the 
former action is evidence, not to prove the fact on which it was 
founded, viz. the negligence of G, but to show how far B. has 
been damnified ( p ) ; the judgment here is the best evidence to 
show the amount of BJ s liability to A., but it is no evidence to 
show that such liability was the consequence of GYs negligence, a 
fact which must be proved aliunde . So a verdict in a former cause 
inter alios is admissible for the purpose of introducing evidence to 
show that a witness on the former trial gave evidence directly 
contrary to that which he gives on the latter (</). 

So in an action for a malicious prosecution, an indictment against 
the plaintiff' is evidence to show the act done by the defendant in 
the prosecution of his malicious intention, and also to show the 
plaintiff 's acquittal (r). So a record is frequently evidence by way 
of inducement, as upon an indictment for perjury (s). 

Secondly , With a view to the proof of those matters on which 
the judgment is founded. It will for this purpose be convenient to 
divide all adjudications into, First , Those which relate to matters 
of private litigation between party and party ; Secondly , those of a 
criminal and penal nature ; Thirdly , those which relate to proceed- 
ings in rem ; Fourthly , those which relate to matters usually 
proved by reputation. First , as to the admissibility of a verdict 
or judgment relating to a matter litigated between parties. — It has 
been laid down by great authority, that in civil cases the judg- 
ment of a court of concurrent jurisdiction directly upon the point, 
is as a plea or bar, and as evidence (/), conclusive between the 
same parties upon the same matter directly in question in another 
court: and that the judgment of a court of exclusive jurisdiction 
is, in like manner, conclusive upon the same matter coming inci- 
dentally in question in another court, between the same parties for 


( 0 ) 2 N- R. 371. 

(p) Green v. The New River Company , 
4 T. R. 590. 

(< q ) Clarges v. Sherwin , 12 Mod. 343. 
B. N. P. 

(r) See Vol. IX. tit. Malicious Pro- 
secution. 

(s) See Vol. II. tit. Perjury. 

(£) Although the celebrated judgment 
in the Duchess of Kingston’s Case has 
received frequent sanction from eminent 
Judges by whom it bus been cited with- 


out qualification, it will be seen from 
the modern authorities below referred to 
that the case where a former judgment is 
used, not as a decision on the identical 
subject-matter of complaint, but as a 
decision on the same controverted point, 
which is to operate by way of estoppel, it 
cannot so operate unless it be pleaded, 
even although the party seeking to avail 
himself of it, had no opportunity for plead- 
ing it, as where he is defendant in an 
ejectment. 
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a different purpose. But that neither the judgment of a court of 
concurrent or exclusive jurisdictiorf is evidence of any matter 
which comes collaterally in question, though within Aheir jurisdic- 
tion, nor of any matter to be inferred by argument from the 
judgment ( u ). 

This was part of the judgment of C. J. de Grey, in the case of 
The Duchess of Kingston . The principal position amounts to this, 
that no matter once litigated and determined by proper authority 
shall a second time be brought into controversy between the same 
parties. 

It is then essential to consider, First , The identity of the par- 
ties. Secondly , Of the matter litigated. Thirdly , The nature and 
manner of the adjudication. Fourthly , The application of the 
adjudication to the fact to be proved. Fifthly , The effect of the 
judgment. 

No one, in general, can be bound by a verdict or judgment un- 
less he be a party to the suit, or be in privity with the party, or 
possess the power of making himself a party. For otherwise he 
has no power of cross-examining the witnesses, of adducing evi- 
dence in furtherance of his rights ; he can have no attaint, nor can 
he challenge the inquest, or appeal ; in short, he is deprived of the 
means provided by the law for ascertaining the truth and excluding 
error, and consequently it would be repugnant to the first principles 
of justice that he should be bound by the result of an inquiry to 
which he was altogether a stranger ( x ). 

Hence, if one bring several ejectments against several, upon the 
same title, a verdict against one is not evidence against the rest, 
because the party against whom the verdict was had might be 
relieved against, if it was not good, but the rest could not (y). 

So a verdict against a tenant for life will not bind a reversioner ( z ). 
For the tenant for life is seised in his own right, and that possession 
is properly his own. He is at liberty to pray in aid of the rever- 
sioner or not, and the reversioner cannot possibly controvert the 


(u) By De Grey, C. J., in giving judg- 
ment in the Duchess (f Kingston’s Case , 
11 St. Tr. 261. A verdict is conclusive 
between the same parties on the same 
facts, unless it has been reversed by at- 
taint, Co. Litt. 227 b. A defendant who 
has omitted to plead his certificate under 
a commission of bankrupt in a former 
action, by plea puis darrein continuance , 
cannot plead it to an action on the judg- 
ment. Todd v. Maxjield , 6 B. & C. 105. 

VOL. I. 


(x) 11 H. 4. 30; Tr. per Pais, 29, 30: 
44 Ass. 5. Kinnersley v. Orpe , Dougl. 
57. 

( y) 3 Mod. 142. Bell v. Harwood, 
3 T. R. 308 ; Lord Ray. 1292 ; Vern. 415 ; 
Cli. Pr. 212; 12 Mod. 319. 339; 10 Mod. 
292 ; Carth. 77. 181 ; 5 Mod. 380; 2 Jones, 
221 . 

(z) B. N. P. 232; Hardr. 462; Yelv. 
32. 
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matter where no aid is prayed. But if the reversioner were to 
come in upon an aid prayer; he might then have an attaint, and 
consequently £he verdict would then be evidence against him (a). 
T* 1 ® 8 ®. . But one who claims in privity with another, is in the same situa- 

privity 5 1 tion with the latter as to any verdict or judgment, either for or 
against him, whether he claim as privy in blood or estate, or as 
privy in law ( b ). Accordingly the heir may give in evidence a ver- 
dict for his ancestor (c). And a verdict against the ancestor binds 
the heir (d ). So a verdict against an intestate or testator binds his 
representative ( e ). So in ejectment between Doe on the demise of 
A . and B., A., it is said, is bound by a verdict for the defendant. 
For the Courts take notice that in ejectment the lessor of the 
nominal plaintiff is the party really interested, and upon the trial 
A . had the opportunity to cross-examine the witnesses for B and 
to controvert their testimony (/). 

If several remainders be limited by the same deed, a verdict for 
one in remainder will be evidence for the next in remainder against 
the same party {g). But a verdict against a particular tenant for 
life does not bind the reversioner unless he come in to defend upon 
aid prayer (A): and consequently, for w r ant of mutuality, a verdict 
for the tenant for life would not be evidence for the reversioner 
unless called in aid against the same party (i). Partly upon the 


(a) Ibid. 

(b) Such verdict and judgment operate 
as an estoppel, when pleaded in bar. 
Com. Dig. Estoppel, 33. ; Co. Litt. 352. 
Vooglit v. W inch, 2 B.& A. ; Outram v. 
Morewood, 3 East, 316; 16 East, 334. 
Incledon v. Burgess , 1 Show. 28. Hooper 
▼. Hooper , M'Clcllan & Y. 509. One having 
lands by escheat, tenant by curtesy, tenant 
in dower, the incumbent of a benefice, 
and others that come in by act of law, 
or in the post, are mentioned by Lord 
Coke as examples of privities in law, 
Co. Litt. 352 b. A t verdict against an 
unmarried woman is admissible against 
her husband and herself after marriage. 
Outram v. Morewood , 3 East, 353. A 
judgment against a schoolmaster is evi- 
dence against his successor. Broumker v. 
Atkins , Skinn. 15. See Vol. II. tit. 
Tithes — Quo Warranto. 

(c) Locke v. Norborne , 3 Mod. 141. 

(d) Locke v. Norborne , 3 Mo,d* 141 ; 
and It. v. Hebden, And. 389. 


( e ) R. v. Ilebden , And. 389. 

(/) Bac. Ab. tit. Ev. F. 616 ; B. N. P. 
232; Ilardr. 472 ; Gil. L. Ev. 33. Aslin 
v. Parkin, 2 Burr. 668. It may be doubted 
whether the older authorities on this sub- 
ject do not relate to the now obsolete 
action of ejectione firmer, in which the 
pleadings were carried on and issue joined 
as in other ordinary actions of trespass. 
It has, however, lately been held, that a 
judgment for the defendant in a former 
ejectment is evidence for him on a sub- 
sequent ejectment, the lessor of the plain- 
tiff being the same. Doe d. Strode v. 
Seaton , 2 C. M. & R. 731; and see 
Wright v. Tatham, 1 Ad. & Ell. 10. 

(g) 1 Ray. 730; B. N. P. 232 ; Hardr. 
462. 

(/*) B. N. P. 232 ; Hardr. 436 ; Bac. Ab. 
Ev. 617 ; but see Phillips, 317 ; Ilardr. 
472; Gil. L. Ev. 35, 36. Bishop qf Lin- 
coln v. Sir W. JEllis, 2 Gwill. 632. 

(i) B. N. P. 232, 233 ; Ca. K. B. 319. 
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same principle, judgment of ouster against a mayor is evidence Those 
upon a quo warranto against one admitted by him (ft). privTtyf in 

Two plaintiffs brought an action for a diversion, of water from 
their works. One of them, whilst in possession of the same works, 
had recovered against the same defendants for a similar injury. It 
was held that this was prima facie evidence of privity in estate 
with the former plaintiff to render the former verdict and judgment 
admissible in evidence against the defendants (Z). A former verdict 
and judgment are admissible between privies, although those who 
offer the evidence may hav^ been examined in the former suit (m). 

JBut although a verdict and judgment for a party is evidence for 
one claiming in privity with him, this must be understood of a 
claim acquired subsequently to the verdict ( n ). 

If a party, after a verdict and judgment against him, assign 
his interest, the assignee is bound by the verdict. After a ver- 
dict against *7. S, and judgment, J. S. aliened to J. iV., and it • 
was held that the verdict was evidence against J.JV.; for it 
would have been evidence against J . S. at the time of the 
transfer, and the substitute cannot be in a better condition than 
the principal ( o ). 

In ejectment on the several demises of a mortgagor and mort- 
gagee, a judgment in an ejectment brought against the mortgagor 
after the mortgage, is not admissible for the lessor of the plaintiff 
in the former action as against the mortgagee, although the judg- 
ment was entered in pursuance of the award of an arbitrator, to whom 
the cause was referred, there being no evidence to show that the 
mortgagee took any part in the proceedings (p). 


(Jt) B. N. P. 231 ; 2 Barnard. 370. It, 
v. Lisle, And. 163. It. v. Grimes, Burr. 
2908; 5T. R. 72; 11 St. Tr. 210. See 
tit. Quo Warranto. 

(/) Blakemore v. Glamorganshire Canal 
Company, 2 C. M. & R. 1 33. 

(m) Blakemore v. Glamorganhire 
Canal Company, 2 C. M. & R. 139. See 
also Brook v. Carpenter , 3 Bing. 300, 
andVol. II. tit. Malicious Prosecution. 
See also Davis v. West, 6 C. & P. 172 ; 
where a conviction obtained on the evi- 
dence of one defendant, was admitted in 
favour of co-defendants. 

(n) Doe v. Earl of Derby, 1 Ad. & Ell. 
787, and the rule laid down Com. Dig. Ev. 
(A. 5), viz. that a verdict is evidence for 
one under whom any of the present parties 
claim, must be so undej'stood. If it could 
be understood to extend to other lands 


under the same title previous to the ver- 
dict, the effect of such verdict might be 
carried back to an indefinite extent. Per 
Littledale, J., 1 Ad. & Ell. 787. So a 
verdict against a lessor is admissible. 

( o ) 2 Roll. Ah. 680; Bac. Ab. Ev. F. 
617. The answer of a Dean and Chap- 
ter to a bill filed to establish a farm 
modus, admitting a distinct modus, is evi- 
dence against a subsequent lessee of the 
Dean and Chapter in a suit by him for 
tithe in kind. It is said that a verdict 
and judgment for or against a lessee is 
evidence for or against a reversioner. 
Com. Dig. Ev. (A. 6), Gil. Ev. 35, 36. 
Eushivorth v. Countess of Pembroke , 
Ilardr. 472. This it seems is to’ be under- 
stood of a lessee in the old action of ejec- 
tionefirmce . 

(p) Doe v. Webber, 1 Ad. & Ell. 119. 
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It is not essential that either the parties or the form of action 
should be precisely the same, if they are substantially the same. 
Thus in ejectment, as has been seen, the law recognizes the real 
parties (<y). Where an action of trover was brought against a 
creditor and the sheriff, for goods levied under an execution, and 
the defendants had a verdict, the judgment was held to be a bar to 
a subsequent action of assumpsit against the creditor alone ( r ). 

In an action for a trespass in the plaintiff’s fishery (s), a ver- 
dict for the plaintiff in a former action, against one who justified 
as the servant of J. S ., was admitted in evidence against the de- 
fendant in the second action, upon its appearing that the defendant 
in that action had acted by the command of J. S ., for it was con- 
sidered that J. was the real party in both actions (£). But the 
evidence is not conclusive. 

So a verdict in an action by the vicar against the occupier of 
land, for tithes, is evidence against another occupier of the same 
land ( u ). A judgment against the schoolmaster of a hospital, as 
to rights claimed in respect of his office, is evidence against his 
successors (.r). So a decree in favour of a vicar as to his right to 
small tithes, against an impropriator, is evidence for his succes- 
sors ( y ). A verdict against one defendant was held to be evidence 
of the plaintiff ’s right on a second action against the defendant 
and two others, who justified under the former defendant for a 
subsequent injury affecting the same right ( z ). 

So in an action by A . and ii., a judgment in a former action upon 
the same rights brought by A. alone was held to be admissible (a). 

A record is evidence against one who might have been a party 
to it, for he cannot complain of the want of those advantages 
which he has voluntarily renounced ( b ). 


(q) Supra , 258 ; supra , note (/). And 
see Strode v. Seaton , 2 C. M. & R. 217. 

(r) Kitchen v. Campbell , 2 Bl. 827 ; 
3 Wils. 304. See below, p. 202, and the 
cases there cited. 

(j) Kinnerstey v. Orpe, Dougl. 5G. 
At the trial it was held to be conclusive 
evidence ; but the Court of King’s Bench 
hold that it was admissible, but not con- 
clusive. See Simpson v. Pickering, 1 C. 
M. & R. 529. It is not sufficient to show 
that a party to the former suit might pos- 
sibly be interested in the subsequent suit. 

( [t ) See the last preceding note. 

(u) Brown v. Olive , 2 Gwill. 701. 
Travis v. Chaloner , 3 Gwill. 1237. 

(a?) Lord Brownher v. Sir Jt. Atkins 
Skinn. 15. 


(?/) Carr v. Heaton , 3 Gwill. 1261; 
but, as it is said, not conclusive evidence, 
unless the Ordinary be a party to the first 
suit. 

(s) Strutt v. Bovingdon y 5 Esp. 56. 
In Buller’s N. P. 40, it is said that a 
verdict on an issue out of Chancery, to 
which only one of the defendants was 
party, may be read against all the de- 
fendants, to prove the time of the act of 
bankruptcy. 

(a) Blakemore v. Glamorganshire Ca- 
nal Company , 2 Cr. M. & R. 133. Note, 
that B, claimed in privity with A., and 
the evidence was held to be admissible, 
although B . had been a witness on the 
former trial. 

(b) Bac. Ab. Ev. F. 616. 
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It is a general rule, that a verdict shall not be used as evidence 
against a man where the opposite verdict would not have been 
evidence for him ; in other words the benefit to be derived from the 
verdict must be mutual (c). This seems to be no more than a 
branch of the former rule, that to make the judgment conclusive 
evidence the parties must be the same, for then the benefit and 
prejudice would be mutual and reciprocal. Where the parties are 
not the same, one who would not have been prejudiced by the 
verdict cannot afterwards make use of it, for between him and 
a party to such verdict the matter is res nova , although his 
title turn upon the same point (d). And the verdict ought not 
to be admitted to prejudice the jury against the former litigant (e). 
Besides, the former verdict may have been obtained upon the evi- 
dence of the party who afterwards seeks to take advantage of it ; 
and this is one reason why a conviction upon an indictment at the 
suit of the king is not evidence in a civil action (/). 

From the principles announced, it seems to be a general conse- 
quence that a verdict in a civil proceeding will not be evidence 
either against or for a party in a criminal proceeding . The ac- 
quittal in an action ought not to be admitted as evidence in bar 
of an indictment, because the parties are not the same, and the 
king or the public ought not to be prejudiced by the default of a 
private person in seeking his remedy for an injury to himself; 
especially as upon the trial of the indictment the testimony of 
the former plaintiff' is admissible, which was before excluded by 
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Verdict in 
civil pro- 
ceeding, 
whether 
evidence in 
a criminal 
case. 


,(e) B. N.P. 232,8; Ca.K. B.319; Hardr. 
472 ; Bac. Ab. Ev. F. ; 4 Maul. & Sel. 
479; Co. Litt. .352; 1 T. R. 86; Com. 
Dig. Estoppel, D. H- v. The Warden of 
the Fleet , B; N. P. 233; 12 Mod. 837. 
In the case of Whately v. Manheim and 
Levy, 2 Esp. C. 008, Lord Kenyon is said 
to have held, that a verdict on an issue out 
of Chancery, to try the question, whether 
A. and B. were partners, was evidence 
for a third person, in an action against 
them to prove the partnership. Sed qu 
for there was no mutuality ; and the ver- 
dict might have been obtained on the 
evidence of the party who afterwards took 
advantage of it. 

(rf) B. N. P. 232; 3 Mod. 141; Hardr. 
472. 

(e) In Gil. L. Ev. the principle is thus 
expounded: — But a person that hath no 
prejudice by the verdict can never give it 
in evidence, though his title turn upon the 


same point, because if lie be an utter 
stranger to the fact it Is perfectly res nova 
between him and the defendant; and if it 
be no prejudice to the plaintiff had the 
fate of the verdict been as it would, he 
cannot be entitled to reap a benefit; for 
it would be unequal, since the cause is a 
new matter between the parties, that the 
jury should bo swayed by any prejudice; 
for the letting, in of pre-judgments supposes 
that the case has been already decided, 
and that it is not tried and debated as a 
new matter, but as the effect of some liti- 
gious cross in the defendant, that holds 
out the possession when the cause has 
been decided against him ; and this ought 
not to be thrown out upon him oh a new 
inquiry. — The same principle applies to 
depositions. Hardr. 472. 

(/) B. N. P. 233; gtr. 68. Gibson v. 
Mararty, Ann. 311. Bartlett v. Picker s- 
gill , Burr. 2255. 

S 3 
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his being a party to the cause. By such additional evidence 
the jury may be induced to come to a contrary conclusion ( m ). 
Neither, as it seems, is a verdict for the plaintiff in a civil action 
evidence upon an indictment (n) ; for although the defendant has 
had the opportunity to cross-examine the witnesses and controvert 
the testimony of his opponent, yet it would be hard that upon 
a criminal charge, which concerns his liberty, or even his life, he 
should be bound by any default of his in defending his property. 

In addition to this, there is a want of mutuality; the parties 
are not the same, and the party would lose the privilege of pro- 
ceeding against the jury in case of a false verdict, by attaint. It 
is also to be observed, that the adjudication in the civil case 
would seldom be commensurate with the matter intended to be 
proved in the criminal case, since evidence sufficient to render a 
man responsible in damages may be insufficient to prove that he 
acted with a criminal intention. 

Secondly y It is essential not only that the parties should be 
the same, but that the same fact should have been in issue in the 
former cause ; for if it was not in issue, the jury could not have 
been attainted for a false verdict ( o ). 

A verdict for the same cause of action between the same parties 
is absolutely conclusive. And the cause of action is the same, 
when the same evidence will support both actions, although the 
actions may happen to be founded on different writs (p). This is 
the test to know whether a final determination in a former action 
is a bar, or not, to the subsequent action ; and it runs through all 
the cases in the books, both in real and personal actions. It was 
resolved in Ferrer s Case (q), that where one is barred in any action, 


(m) Ca. Tem. Ilardw. 312 ; 11 St. Tr. 
222 . 

(n) 11 St. Tr. 222. 

(o) B. N. P. 233 ; Hob. 53. 

(p) Thus a judgment In trespass will be 
a bar to an action of trover Ipr the same 
taking ; Bl. R. 831 ; Com. Dig. Action, K. 
3. And a verdict in trover will be a bar 
to an action for money had and received 
for the sale of the same goods. Kitchen 
v. Campbell, 2 Bl. 827 ; 3 Wils. 308. See 
also Lechmere v. Toplady, 2 Vent. 169 ; 
1 Show. 146. A recovery in trespass at 
common law will bar a writ of ravishment 
of ward, Hob. 94 ; 2 Inst. 200 ; Per Lord 
Hardwicke, in Smith v. Gtbson, R. T. H. 
319, there are several cases where a reco- 
very in one action will be a bar to another 


action of the same nature; but that is 
where the first recovery is a satisfaction 
for the very thing demanded by the second' 
action. In an action of trover the plaintiff 
recovers damages for the thing, and it is 
as a sale of the thing to the defendant, 
which vests the property in him, and there- 
fore it is a bar to an action of trespass for 
the same thing : and therefore it was held , 
that damages, on a contempt in prohibition, 
which are recoverable only from the time 
of the prohibition granted, were no bar to 
an action for suing the plaintiff in the 
Admiralty Court, where the Court had no 
jurisdiction. See Sparry's Case, 5 Co. 
61 ; Preface to 8 Co., and 6 Co. 7 a. ; and 
see Vol. IT. tit. Record. 

(g) 6 Rep. 7. 
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real or personal, by judgment, upon confession, demurrer, verdict, 
&c., he is barred as to that, or the like action of the like nature 
for the same thing, for ever ; for expedit reipublicce ut sit finis 
litium . Bjk actions of the like nature are meant actions of the 
same degree, and where a writ cannot be had of a higher nature (r). 
All personal actions are of the same degree (s ) ; but a verdict in a 
personal action was not a bar to a real action brought by the 
same right (t). 

Where, however, the real merits of the present action have not 
been at all inquired into in a former proceeding, issue may be taken 
on the fact, the judgment being pleaded in bar (?/). Thus a recovery 
in one action cannot be pleaded in bar of a second, where no 
evidence on the trial of the first action was given in support of the 
claim on which the second is founded (x). Where issue is taken 


(r) A bar in a writ of aid, was held to he 
a bar in a writ of Besael ; and in a collateral 
action, as cosenage ; for these are ancestral, 
and of the same nature : but will not bar 
a writ of right, 3 Wils. 308 ; 6 Rep. 7. 

(*) And therefore, in an action for taking 
a mare, it is a good plea to the writ, that 
a replevin is pending for the same taking, 
3 Wils. 308 ; 5 Rep. 61 b. 

(i t ) See Outram v. Moretoood , 3 East, 
359. 

(u) Kitchen v. Campbell, 2 Bl. R. 827 ; 
3 Wils. 304. 

(a?) Seddon v. Tutop , 6 T. R. 107. So 
in the cases of Ravec v. Farmer , 4 T. R. 
146, and Golightly v. Jellicoe , ib. in note, 
it was held that an award made of all mat- 
ters in difference between the parties, was 
no bar to any cause of action that the 
plaintiff had against the defendant at the 
time of the reference, if the plaintiff could 
prove that the subject-matter of the action 
was not inquired into before the arbitrator. 
But if a plaintiff having several causes of 
action, offers evidence of some in which be 
fails, he cannot afterwards bring another 
action for those causes of action in which 
he has failed. Per Best, C. J., in Stafford 
v. Clarke , 2 Bing. 382. See Hall v. Stone , 
1 Str. 515. Markham v. Middleton , 2 
Str. 1259. So if a plaintiff sue in an in- 
ferior court for a less sum, having a claim 
for a larger sum, or having a demand for 
60Z., consisting of three sums of 20 Z., 
consent at Nisi Prius to take a verdict for 


401, he cannot afterwards bring a second 
action for the residue. Lord Ha got v. 
Williams, 3 B. &. C. 235. See also How - 
den v. Home , 7 Bing. 716, as to the effect 
of a nolle prosequi as to pari of a sum 
recovered. In the case of Dunn v. Murray , 
9 B. & C. 780, where a claim within the 
scope of a reference to an arbitrator was 
not brought forward by the plaintiff as a 
matter in difference, it was held that he 
could not afterwards make it the subject- 
matter of a fresh action. And there 
Lord Tenterden, in giving judgment, re- 
ferred to that of Lord Ellenborough in 
Smith v. Johnson , 15 East, 213, who laid 
it down that where all matters in differ- 
ence are referred, the party, as to any 
matter included within the scope of 
such reference, ought to come forward 
with the whole of his case. A plaintiff 
brought debt for rent and for stone taken 
from a quarry, and before the trial brought 
another action for improperly quarrying 
stone, with a count in trover for stone, 
and delivered bills of particulars for similar 
quantities of stone ; on the first trial he 
gave no evidence as to the claim for stone, 
but recovered as to the rest ; in the second 
he had a verdict for the stone taken away, 
and it was held by the Court of Exchequer, 
on a review of the authorities, that the 
trial was not waived, nor the action barred, 
by the former recovery. Hadley v. Green . 
2 Tyrr. 390. 
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on the fact, whether the second action is brought for the same 
cause of action as the first, evidence is admissible of what passed 
at the trial (y). 

It is not, however, necessary that the fact to be proved by the 
record should have been solely and specifically put in issue on the 
former trial ; it is sufficient if it was a fact essential to the finding 
of that verdict. A verdict against a division of a parish, for not 
repairing a road, is afterwards (in the absence of fraud) conclusive 
as to the obligation to repair, although the verdict also involve 
another fact ; viz. that the road was out of repair (2). So a verdict 
in an action for diverting water from the plaintiff’s mill, is evidence 
in a subsequent action for a similar injury at a subsequent time («), 
as to the right to the water (b). In such case, however, the record 
would operate as evidence only, and not as an estoppel . 

It is not necessary that the former verdict should have been 
founded upon the same precise subject-matter, provided the ques- 
tion be the same, and between the same parties. It is laid down 
that “ it is not necessary that the verdict should be in relation to 
the same land, for the verdict is only set up to prove the point in 
question ; and every matter is evidence that amounts to a proof of 
the point in question ” (c). 

Where the same party sues, or is sued, in a different capacity, 
andjin a different right, he will not be concluded by the former 
record. Thus, if a party sue as administrator, and fail, he will not 
be estopped from maintaining an action against the same defendant 
as executor (d). So if one claim as heir to his father, he will not 
be estopped from afterwards claiming as heir to his mother ( e ). 

Thirdly , as to the nature and manner of the adjudication; the 
judgment, decree, or sentence, must be direct upon the precise 
point", and is not evidence of any matter which came collaterally in 
question, although it was within the jurisdiction of the court, nor 
of any matter incidentally cognizable, nor of any matter to be in- 


(//) Said on v. Tutop , G T. It. 007. 
Mur ten v. Thornton, 4 lisp. C. ISO, where 
an arbitrator was examined us to the evi- 
dence laid before him. 

( 2 ) H. v. St . Pancras, Peake’s C. ‘210 : 
2 Saund. 150 ; ‘2 Camp. C. 404. See tit. 
II Kill WAY. 

(a) Strutt v. Boringdon and others , 5 
Esp. 5(5, although other defendants be 
joined in tin? second action to the sole 
de t end nn t in the lirst, bujjj^who justify un- 
der that defendant ; ibid 

(h) Lord Ellenborough said, that al- 


though the former recovery could not be 
deemed to be a legal estoppel, so as to con- 
clude the rights of the parties by its pro- 
duction, lie should think himself bound to 
tell the jury to consider it as conclusive. 
5 lisp. C. 59. 

(c) B. NT. P. 232. Lewis v. Clarges , 
1700. It seems, however, that in such 
a case the verdict would not be conclusive. 
In Gil. L. Ev. 29, the case i9put as one of 
persuading evidence to a jury. 

(d) Robinson's Case, 5 Rep. 32, 

(c) Com. Dig. Estoppel, C. 
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ferred by argument from the judgment, as having constituted one Manner of 
of the grounds of that judgment (/). For it is obvious, that cation^ 1 " 
although the matter expressly adjudicated upon is certain, the 
grounds of the adjudication are often uncertain ; and that a par- 
ticular ground cannot be safely inferred and relied upon, especially 
where its effect is to be conclusive. To permit this would induce 
the necessity of unravelling the materials of the former decision; 
for it would be manifestly unjust to admit a presumption that a 
particular fact was established upon the forrtier inquiry, and yet 
not to allow that presumption to be rebutted by proof that it is 
unfounded. In Blackkams Case(y ), which was an action of trover, 
the defendant proved that the goods were Jane Blaekham’s in her 
lifetime, and that he had administered to her effects. The plain- 
tiff proved that Jane Blackham was married to him a few days 
before her death. The defendant contended that the plaintiff was 
concluded by the letters of administration granted to himself, since 
the letters of administration must have been founded upon the 
presumption that there was no such marriage. But Holt, C. J. 
said, a matter which has been directly determined by their sentence 
cannot be gainsaid ; their sentence is conclusive in such cases, and 
no evidence shall be admitted to prove the contrary ; but that is to 
be intended only in the point directly tried; otherwise it is, if a 
collateral matter be collected or inferred from their sentence, as in 
this case, because the administration is granted to the defendant, 

(f) See the opinion of De Grey, C. J. would be to try that same case again. In 

in the Duchess of Kingston's Case , II St. some instances, however, it is necessary to 

Tr. 201 ; Harg. Law Tracts, 450 ; Pothier show by parol evidence to what particular 
by Evans, 357. Letcick v- Lucas , 1 Esp. subject-matter a record, general in its 
C. 43. Action on the case for unskilfully terms, was applied ; as, for instance, where 
varnishing engravings : the defendant pro- a defendant pleads a recovery by the 
posed to give in evidence the record in an plaintiff in a former action for the same 

action in which he recovered against the subject-matter, and where issue is taken 

present plaintiff for work and labour, and on the question, whether the former verdict 

to show by parol evidence that the two ac- embraced the present claim. Supra , 202, 

tions related to the same work. Lord and see tit. Parol Evidence ; and see 

Kenyon rejected the evidence, because the M - v. Knaptoft , Vol. II. tit. Settlk- 

record was general ; and in order to render ment. Where the appellant parish, on a 

a record evidence to conclude any matter, second order, shows that the former order 

it should appear that that matter was in was quashed upon appeal, it is competent 

issue, which should appear from the record to the respondents to show that it was 

itself; nor should evidence be admitted quashed on the preliminary objection that 

that under such a record any particular the pauper was not churgeable. R. v .* 

matter came in question. The record in Wheelock t O B.& C.511. See Vol. II. tit. 

the former action was general; and to in- Settlement. Meed v .Jackson, 1 East, 

quire whether the object of it was to rc- 355. Rex v. Wick St . Lawrence , 5 B. Sc 

cover for the work done in varnishing the Ad. 526. 

prints, and whether the defendant in that (g) 1 Sulk. 200; see 7 Bro. P. C. 310; 
action hud availed himself of the circum- Ibid. 414. 
stance of their being unskilfully done, 
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therefore they infer that the plaintiff was not the intestate s hus- 
band, as he could not have been taken to be if the point there tried 
had been married or unmarried, and their sentence had been, not 
married. So, although it was once held that the production of the 
probate by a prisoner indicted for the forging of a will, was con- 
clusive evidence for him (h), the contrary has since been frequently 
adjudged, and is now settled law (t). So the refusal of letters of 
administration, on the ground that the applicant was not mar- 
ried to the deceased, is not evidence to disprove the marriage in 
a court of law ( k ). And a sentence of excommunication against 
the father and mother for fornication is not evidence to disprove 
the legitimacy of the son (/). Letters of administration granted 
to the plaintiff as administrator of the goods of A. B,, are not 
evidence of the death of A. B. (m). And the judgment is not 
evidence, if the point arose collaterally in the original suit, although 
it appear from the pleadings that it was expressly in issue. Where 
a suit was instituted in the Ecclesiastical Court by B. against C 
for a divorce, causa adulterii , with D. y and she pleaded that she 
was married to I), y and upon proof made, the Court so pronounced, 
and accordingly dismissed B' s libel, it was held that the judgment 
was not evidence in an ejectment, in which the marriage between 
C. and D , came in dispute (n). The principle of this case must, 
however, be limited to cases where the question arises between 
different parties ; for if issue be joined upon a particular point, the 
verdict upon that point would (in civil courts at least) be evidence 
upon the same point between the same parties (0). So if in ail 
ejectment between a devisee and the heir-at-law, the defendant 
should obtain a verdict, on proof that the will was not duly exe- 
cuted, lie could not give the verdict in evidence on another eject- 
ment brought by another devisee (p). If in an information against 
A. issue were taken on the fact whether J. S. was mayor of such 
a borough in such a year, and it were to be found that he was not, 
such finding and judgment would not be evidence on the like 
information against B. ( q ). 


(/*) R, v. Vincent, Str. 481. JR. v. 
Rhodes, ibid. 703; I Wils. 75. 

(») See 11 St. Tr. 221. JR, v. Sterling, 
Leach, 117. JR, v. Buttery and another, 
*0. B. Dec. 1817, and afterwards before the 
Judges, Hil. 1818; and JR. v. Gibson , 
Lancaster, 1802, cor. Lord Ellenborough. 
Evans’s Potliier, 356. 

(It) Ann. 12. 

(V) Hilliard v, Phaley, 8 Mod. 180. 

(m) Thompson v. Donaldson , 3 Esp. C. 
63. The probate of a will devising real 


property is not evidence of the contents of 
the will. Doe v. Calvert, 2 Camp. 389. 
Hume v. JRundall, 6 Madd. 331 . B. N. P. 
245. R. v. Netherseal , 4 T. R. 258. Nor 
as to copyholds, Vol. II. tit. Copyholds. 

(n) B. N. P. 244, cites Robin f s Case , 
C. B. 1760. In this case, however, the 
evidence was offered with a view to affect 
other parties. 

( 0 ) Da Costa v. Villa Real , Str. 961. 

(p) B. N. P. 244. 

(q) This instance is given in BulIePa 
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It seems, also, that the former judgment or sentence must not Manner of 
only be direct, but also final and conclusive (r) in the court of which ^tion^ Udi ” 
it is a judgment upon the subject-matter; for if it do not decide 
the fact there, it cannot have a greater effect in any other court (s) . 

Hence, although a sentence in a jactitation suit has been admitted 
in evidence as to the fact of marriage in a temporal court, it seems 
in principle to be wholly inadmissible, at least as against those who 
were not parties to the suit(f). A colonial judgment cannot be 
pleaded in bar of an action in this country, unless it would have 
been conclusive in the colony, although the judgment has been 
pronounced by a court of error in the colony, and by the King in 
Council (w). 

Neither will a foreign judgment be acted upon where the pro- 
ceedings are imperfect (x). A decree in a foreign court of equity 
will not support an action where the amount of the sum due is left 
indefinite (y). 

It has been held that proceedings which would not constitute 
an estoppel are not prima facie evidence of the fact (z). 

Fourthly and fifthly , assuming then, that a Court of competent 

N. P. 244, in illustration of the rule, that nothing, it is not conclusive ; the question 
a determination is not evidence, unless it be is, whether the verdict be admissible in 

ex directo ; but it is to be observed that, had evidence ; as matter of opinion the judg- 

the decision been directly against J. S., it merit is unnecessary ; but it is not contcnd- 

would not have been evidence against one ed that the judgment is unnecessary. The 
not claiming in privity with him. judgment, however, decides nothing, and 

(r) See the judgment of C. J. de Grey, therefore the verdict on which it is founded 
11 St. Tr. 261. decides nothing. The verdict is not sever- 

(j) In Doe d. Tatltam v. Wright, Lan. able from the decree as a matter of common 
Summer Ass. 1836, cor. Coleridge, J., law decision, 'because there is no power of 
the question was as to the capacity of M. reversing the judgment at common law by 

to make a will: the defendant, claiming motion in arrest of judgment, writ of error, 

under a supposed will, tendered in evidence or otherwise ; the admission, therefore, of 

a decree in equity dismissing a bill filed by the former verdict as evidence, would tend 

the plaintiff's lessor, Admiral Tatham, to only to prejudice the inquiry, 
set aside the wiil, on the ground of fraud The defendant’s counsel afterwards in- 
and influence alleged to ^ have been exer- sisted that as th q posted was evidence for 
cised by the defendant, also an order to try one purpose he had a right to have the whole 
the issue devisavit vel non, the posted and read, upon which Coleridge, J., thought he 
verdict finding the devisavit with a view was in strictness entitled to have it read, 
to establish the fact in evidence of the and it was read accordingly, 
former jury having so found. Coleridge, J. ( t ) See the Duchess of Kingston’s Case , 

on a subsequent day delivered his opinion, 11 St Tr. 198. 

that though the decree and postea were (u) Plumtree v. Woodhouse, 4 B. & C. * 
admissible evidence for the purpose of 625. 

warranting the admission of the evidence (x) Obicini v. Bligh , 8 Bing. 351. 

given on the trial of the former issue by (y) Sadler v. llobins , 1 Camp. 253. And 

witnesses since deceased, those documents see Henley v. Soper , 8 B. & C. 20. 

were inadmissible to prove the former ( z ) W right v. Doe d. Tatham , 1 Ad. Sc 

verdict. The decree, he observed, decides Ell. 19. 
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jurisdiction has adjudicated directly upon a particular matter, the 
next question is as to the application and effect of that judgment 
in proof of the same disputed fact. The adjudication is offered to 
prove either, First, the same fact for the same purpose, that is, 
where the same matter is again litigated (a) in a court of concur- 
rent jurisdiction ; or, secondly, to prove the same fact for a different 
or collateral purpose. In the first case, according to the judgment 
of Ch. J. de Grey, already cited ( b ), the judgment is as a plea a 
bar, and as evidence conclusive between the same parties (c). In 
order, however, to make such a judgment operate as a conclusive 
bar in a civil action merely as an estoppel, it is necessary to plead 
it as an estoppel (d). If a party will not rely on an estoppel when 
he may, but takes issue on the fact, the jury will not be bound by 
the estoppel, for they are to find the truth of the fact (e). They 


(ft) A judgment by default is not evi- 
dence by way of admission, where the same 
cause is removed to u higher court. Upon 
the removal, by habeas corpus, of the 
cause from the inferior court, the defendant 
having suffered judgment by default, it 
was held that it was not receivable in 
evidence against him as an admission of a 
cause of action ; upon the removal, botli 
parties were to be considered as in the 
same situation as if no such judgment had 
been given. Battings v. Fir by, 9 B. & C. 
702. See Tidmus v. Lees, 5 C. k P. 239, 
where Lord Tenterden received such evi- 
dence, hut the plaintiff was afterwards non- 
suited. So a verdict on a former trial is 
not evidence on a new trial. 2 Show. 235. 
But it lias been seen that if a party omit to 
pjead that which would have been a bar to 
the former action, he cannot plead that 
matter to an action on the judgment. 
Todd v. Max field, 0 B. k C. 105 ; and 
see above, 257, note (?/). After a com- 
plaint against the sheriff by action, and 
special relief given, an action is not 
maintainable against him. Cameron v. 
Reynolds, Cowp. 403. A cessio bonorum 
in Scotland doe9 not discharge the party 
from a contract in England. Phillips v. 
Allen, 8 B. k C. 477. Secus , if the ptain- 
titt he entitled to a distributive share. Ib. 
In the case of a joint and several obligation, 
a judgment and execution without satisfac- 
tion against one, is no bar. 3 Tyr. 460 • 
It iy gins's Case , 6 Co. 446 ; Brown v. 
Wooiton,C ro.J.73; Com. Dig. Action, L.4. 


Two bring liable on a contract, the Statute 
of Limitation runs : one promises to pay 
his proportion, a joint action is brought 
against botli, a verdict is found against the 
parly so promising, and a verdict on the 
general issue for the co-defendant, on a 
second action brought against the former, 
on the special promise, the verdict and 
judgment for the co-defendant are no bar. 
Leclimere v. Fletcher, 3 Tyr. 453. 

(b) Vide supra, 256. 11 St. Tr. 201 ; 
Ilargr. Law Tracts, 456; Pothier, by 
Evans, 357 ; 3 Wile. 304. 

(c) B. N. P. 244 ; Stra. 901 ; 4 Co. 29; 
11 St. Tr. 213, 214; Cowp. 322; 8 T. R. 
130 ; Burr. 1005. 

(d) See the cases cited below, and Com. 
Dig. tit. Estoppel, A. Outravi v. More - 
ivood, 3 East, 354; 16 East, 334. A 
plaintiff is estopped by livery of seisin, 
unless he show by the deed that the de- 
livery was conditional. Co. Litt. 225; 
Litt. 363. But the jury are not estopped 
under the general issue. Co. Litt. 226; 
Litt. 066 ; see further Vol. II. tit. Recoiid! 
See the Digest, De Exceptione rei Judi- 
catue, 44; tit. 1, 2. The judgment not 
being pleaded is not conclusive, although 
the form of action was such (ejectment) 
that the defendant had no election. 
Strode v. Seaton, 2 C. M. & R. 

(e) Vooykt v. Winch, 2 B. & A. 662 ; 
Trevivan v. Lawrence, Salk. 276 • B. n! 
P. 298; Hmimford v. Uunn, 2 Carr. L 
V. C. 148. 
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cannot, indeed, find anything against that which the parties have 
affirmed, and admitted on record, although such admission be con- 
trary to the truth ; but in other cases, though the parties be estopped 
to say the truth, the jury are not, as in Goddard's Case (/), where, 
in an action upon a bond to . a deceased intestate, the defendant 
pleaded the death of the intestate before the date of the bond, as 
alleged in the declaration, and so concluded that the writing was 
not his deed ; on which issty^ was joined, and it was held that the 
jury were not estopped from finding that the bond was executed 
nine months before it bore date, and in the lifetime of the intes- 
tate ( g ). 

In an action on the case for diverting water from the plaintiff's 
mill, the defendant gave in evidence # the record of a judgment in a 
former action between the same parties for the same cause of action, 
in which the defendant had pleaded not guilty, and obtained a 
verdict. It was contended, both at the trial and afterwards in 
bank, that the plaintiff ought to be nonsuited ; but it was held 
that it was not conclusive, upon the plea of not guilty, although it 
would have been so had it been pleaded by way of estoppel, for the 
defendant had elected that the matter should be considered by a 
jury upon evidence , and it was left open to them to inquire into the 
same upon evidence, and to give their verdict upon the whole of 
the evidence submitted to them. And the case of Bird v. Ran- 
dall (It), where Lord Mansfield was reported to have said that a 
former recovery need not be pleaded, but will be a bar when given 
in evidence, was denied ; and it was said that the judgment in a 
former action for the same cause did not necessarily show that the 
plaintiff had no cause of action. If the matter had been pleaded 
it would have operated as an estoppel ; but having put it to the 
jury to find what the fact was, it was inconsistent with the issue 
which the defendant had joined, to say that the jury were estopped 
from going into the inquiry. He might, however, use the former 
verdict as evidence, and pregnant evidence, to guide the jury, who 
were to try the second cause, to a verdict in his favour ; but if, 
notwithstanding the prior verdict and judgment, the jury thought 
the case was with the plaintiff, they were not estopped from finding 
the verdict accordingly (i). 


(f) B. N. P. 298. 
iff) 2 Hep. 4. 

(h) 3 Burr. 1853. 

(i) Vooght v. Winch, 2 K. & A. 662. As- 
suming that the former verdict, was founded 
on evidence as to the right, it is exceedingly 


difficult to say what degree of weight in the 
scale is to be attributed by the latter jury 
to the opinion of the former, without the 
means of knowing the reasons which led 
them to that decision, or how far they are 
to distrust their own judgment, formed on 


Effect of a 
judgment. 
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When con- 
clusive. 


Between 
parties ; 
foreign 
judgments, 
when con- 
clusive. 


The above general rule, that a judgment by a court of competent 
jurisdiction upon the same matter, between the same parties, and 
for the sam<‘ purpose, is conclusive, appears to comprehend not only 
all adjudications by the courts of this country, whether of record 
or not, but also those of foreign courts ( k ). It has, indeed, been 
suggested that the judgments of the courts in this country, which 
are not of record, afford mere prima facie evidence of the subject- 
matter to which they relate, and are^able to be controverted by 
opposite evidence. This position does not, however, seem to be 
warranted by any decision, or to be tenable upon principle. 

Tiie question, also, whether the judgments of foreign courts, 
when actions are brought upon them here, are conclusive, or merely 
prima facie evidence of the debt, has been subject to some doubt, 
but the former position seems to be best supported both by prin- 
ciple and by analogy to decided cases ( l ). That the evidence in 
these cases is merely prima facie , is a position which rests chiefly 
on these authorities : the case of Walker v. Witter (m), which was 


grounds which they do know, in order to 
embrace that formed on grounds which 
they do not know. The following obser- 
vations are taken from Douglas on con- 
tested elections: — “It will be remarked 
that the evidence of a former verdict is 
generally (except where it is directly con- 
clusive), cautiously to be received by a 
jury who are to decide on their own con- 
scientious conviction, and not on that of 
other men. If there was clear and full 
proof to guide the opinion of a former jury, 
another jury will be satisfied with like 
proof ; if the evidence before was doubtful 
in its nature, no verdict will render it 
otherwise, while the facts remain the same. 
Perhaps there is among men in general 
too great proueness to be prejudiced in 
matters of fact, and even in points of 
conscience, by the notions or determina- 
tions of others who may have been ante- 
cedently so prejudiced themselves, instead 
of attending to their most solemn duty, 
when called by the nature of the subject 
to use their own. Oil the whole, though 
the verdict of one jury may be evidence to 
another, and that verdict may vary in its 
real force, yet generally it seems to be 
evidence merely admissible; it is wisely 
limited by the law within very narrow 
bounds, lu proof of au ancient custom 


it is very strong.*’ See further, Vol. II. 
tit. Record. In an action for mesne pro- 
fits, the judgment in ejectment is not, it 
has been held, conclusive in evidence. Doe 
v. Iluddart , 2 C. M. & R. 322. 

(A) As to the effect of a foreign judg- 
ment in discharging a debt contracted in 
this country, see Sidaway v. Hay , 3 B. 
& 0. 12 ; where it was held that a debt 
contracted in England was discharged 
under a sequestration in Scotland, issued 
under 54 Geo. 3, c. 137. But that was on 
the construction of the particular statute. 
See further, Smith v. Buchanan , 1 East, 
6 ; Potter v. Brown , 5 East, 124 ; Pedder 
v. M* Master, 8 T. R. 601); Quin v. Shea, 

2 H. B. 553;* Jeffery v. M l Taggart 9 cited 

3 B. & C. 22. 

(/) Subsequently to the writing these 
observations, the case of Martin v. 
NichollSf 3 Sim. 458, has been decided in 
equity, in which the Vice-Chancellor, 
after considering the authorities, held, 
that the grounds of a foreign judgment 
could not be received in the Courts of this 
country, and that a bill for a discovery, 
and a commission to examine witnesses in 
Antigua, in aid of the plaintiff's defence to 
an action brought on a foreign judgment 
in this country, was demurrable. 

(to) Doug. 1. 
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an action on a judgment in Jamaica, in which it was observed 
incidentally (n) that courts not of record, or foreign courts, or 
courts in Wales, have not the privilege of not having their judg- 
ments controverted. The case of Sinclair v. Fraser (o), which was 
an action in Scotland upon a judgment in Jamaica, in which the 
Court required evidence of the original debt, and in which, upon 
appeal to the House of Lords, it was resolved, that the judgment 
of a court in Jamaica oughj to be received as prima facie evidence 
of the debt. Also a dictum of Eyre, G. J., in giving judgment in 
the case of Phillips v. Hunter ( p ), in which he considered foreign 
judgments as matters in pais , and primA facie sufficient to raise a 
promise. It is to be observed, in the first place, that these autho- 
rities are all, with a view to this question, extra-judicial . In 
Walker v. Witter, and Sinclair v. Fraser, the only question neces- 
sary to be determined was, whether on proof of a foreign judgment 
in his favour the plaintiff was entitled to recover against the defend- 
ant, without entering into the original consideration on which the 
judgment was founded ; and the question how far such evidence 
was controvertible did not arise ; and the case of Phillips v. Hunter 
was decided against the opinion of Eyre, C. J., by the three other 
J udges. Secondly, the position in Walker v. Witter, and the ob- 
servation of Buller, J., in support of it, in a subsequent case(y), 
proceed upon the supposition that no judgments are conclusive 
except those of record in this country ; and that the judgment of 
a foreign court could not be entitled to greater credit than the 
judgment of a court not of record in this country. But this seems 
to be doubtful at the least. In the case of Moses v. Macfarlane (r), 


(ft) See Mr. Evans’s Observations, 2 
Pothier, by Evans, 349. 

(o) Cited 1 Doug. 5 . 

(/>) 2 JI. B. 402. 

( 7 ) Galbraith v. Neville , 1 Doug. R. 
5, n. 2 ; and 5 East, n. b. 

(r) Burr. 1005. Macfarlane sued 
Moses in the Court of Conscience, as the 
indorser of a small bill of exchange, and 
recovered against him, in breach of an 
agreement in writing between them (which 
the commissioners of the court refused to 
notice), that Moses should not be liable 
nor prejudiced by reason of his indorse- 
ment. Moses paid the money, and brought 
an action in the King’s Bench to recover 
it back, as money had and received to his 
use, and did recover it. The principal 
question was, whether the mouey thus 


paid according to the sentence of the Court 
could be recovered in opposition to that 
sentence, os money had and received to 
the plaintiff’s use ; and whether he ought 
not to have declared for breach of the 
special agreement. It was held that the 
plaintiff was entitled to recover, for that 
the commissioners had properly refused to 
take notice of the agreement in bar of the 
suit; and, therefore, that the permitting 
the plaintiff to recover money so paid, 
was no impeachment of their decision ; and 
as it was money which, under all the cir- 
cumstances, was justly due to the plaintiff, 
it might be recovered in that form of action. 
This decision has created great. dissatisfac- 
tion, and the objections to it were stated 
with great force and perspicuity by Lord 
*C. J. Eyre, in giving his opinion in Phil- 


Foreign 

judgment 



Foreign 

Judgment. 
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which has been the subject of strong animadversion on account of 
its tendency to unsettle foundations (s), the Court fully admitted 
the general doctrine, that the judgment of a competent tribunal 
could not be overhaled in an original suit ; and although the judg- 
ment, which was there insisted upon as final, was one by the com- 
missioners in a court of conscience, it was never contended that it 
was not equally conclusive with the judgment of a court of record. 
So in Moody v. Thurstan ( t ), under an Act for stating the debts 
of the army, the commissioners had power to call the officers 
and agents before them, and in case they found money due from 
one to the other, to give a certificate upon which an action might 
be brought, as upon a stated account p in an action for money so 
due, the plaintiff produced his certificate ; the defendant tendered 
his accounts, offering to show that no money was due; and he 
complained that the commissioners had refused to hear him, and 
made their certificate upon the first summons, without giving him 
time to produce his accounts: but the Chief Justice upon the trial,, 
and the whole Court afterwards, were of opinion that the certifi- 
cate was conclusive. So the allowance of a debt by the commis- 
sioners of bankrupts is conclusive evidence (it). It is true, that in 
the case of Hensliaw v. Pleasance (x), it was doubted whether a 
condemnation by commissioners of excise was conclusive evidence 
in justification of the officer who seized the goods, because it was 
not a judgment of a court of record. But in the case of Roberts 
v. Fortune ( y ), it was held by Lee, C. J., that such an adjudication, 
although not of record, was final. So the judgments of the Eccle- 
siastical Courts (z) and Admiralty Courts (a), although not of 
record, are frequently conclusive ( b ). So the decision of a private 
arbitrator, to whom the parties have referred themselves, is binding 
upon the subject-matter (c). These are instances in which the 


lips v. Hunter , 2 II. B. 402, who observed, 
that it was beyond his comprehension how 
the same judgment could create a duty tor 
the recovcrer, upon which lie might have 
debt, and a duty against him upon which 
money had and received would lie. 

(a) See the observations of Eyre, C. J., 
in Phillips v. Hunter , 2 II. Bl. 410. See 
also Brown v. M'Kinnally , 1 Esp. €.270; 
Marriott v. Hampton , 7 T. R. 200 ; 2 
Pothier, by Evans, 350. 

(0 Str. 481. 

(«) Doug. 302. 

(J-) 2 W. 1174. 

(?/) 1 llargr. Law Tracts, 440. 

(c) Da Costa v. Villa Heal , Str. 001.* 


(a) Vide infra, 241. 243. 

(b) In the case of Gahan v. Main jay, 
cited 2 Evans’s Pothier, p. 350, the Lord 
Chancellor (of Ireland) observed, that the 
Ecclesiastical and Admiralty Courts are 
not courts of record, and that sitting in a 
court of law, he was not at liberty to enter' 
into the examination of the justice or in- 
justice of any judgment of a court of com- 
petent jurisdiction, unless it came before 
him by writ of error. 

(c) Doc y. Itosser , 3 East, 15; 1(5 East, 
208; Barrett v. Wilson, 1C. M. & R. 
586 ; Johnson v. Durant , 2 B. & Ad. 930; 
Jupp v. Grayson, 1 C. M. & R. 523. 



IN CIVIL MATTERS, EFFECT OF. 


273 


adjudication, though not of record, is final. A matter is not less Foreign 
res adjudicata because it is not of record, that is, because it is i ud £ meut - 
not preserved and authenticated in a particular manner ; and when 
it has been established as a legal judgment by a court of compe- 
tent jurisdiction, it seems to be equally entitled to consideration ( d ). 

The principle on which the conclusive quality of judgments, decrees 
or sentences depends, applies just as much to foreign judgments 
attempted to be enforced here, as to any other. Judgments of in- 
ferior courts in this country do not differ in that respect from re- 
corded judgments; and if the mere circumstance of their being 
foreign made any difference, the objection would equally apply to 
all foreign judgments, and consequently the sentences of foreign 
courts of Admiralty would not be, as they are, conclusive here. 

The principle upon which a judgment is admissible at all i§, that 
the point has already been decided in a suit between parties or their 
privies, by some competent authority, which renders future litigation 
useless and vexatious. If this principle extends to foreign as well 
as domestic judgments, £,s it plainly does, why is it to be less ope- 
rative in the former than in the latter case ? If it does not embrace 
foreign judgments, how can they be evidence at all ? By admitting 
that such judgments are evidence at all, the application of the 
principle is conceded : Why, then, is its operation to be limited as 
if the foreign tribunal had heard nothing more than ex parte state- 

(d) It will be seen that decisions by was not necessary to consider whether the 
justices of the peace by virtue of a sum- judgment (of a Scottish court) could be 
mary jurisdiction are conclusive on an impeached here; and in the latter, the 
action brought, and that the propriety of question was, not whether the former 
such decisions cannot be questioned. See judgment could be examined into with a 
Vol. II. tit. Justices. In the case of view to the merits, but only whether the 
Guinness v. Carroll, 1 B. & Ad. 459, an process of tho Scotch Court, in which the 
action having been brought upon an Irish judgment had been pronounced was suf- 
judgment, the attempt was made to un- ticient to make the judgment binding on 
ravel the former proceedings, but the case the defendant. In the case of Barnes v. 
was decided on a collateral ground. It is Winckler , 2 C. & P. 345, the plaintiff 
observable, however, that on the case of having sued for his debt in the county 
Buchanan v. Bucher, 9 East, 192, being court, and the plaint having been dis- 
cited as an authority to warrant such missed on the merits, it was held that 
inquiry, Lord Tenterden observed, that he might stil sue in a superior court 
in that case the proceedings showed that for the same demand, that the former 
judgment had been given by default upon proceedings would not be conclusive 
summonses not personally served, where against him, but were for the consideration 
it did not appear that the defendant ever of the jury, as something might have oc- 
had been summoned. The cases of Amott curred in the county court which was not 
v. Redfem t 3 Bing. 353, and of Douglas brought before the jury in the second 
v. Forrest , 4 Bing. 686, were also cited on action. But see the case of Huxham v. 
the same side. But in the former, Best, Smith , 2 Camp. 19, infra , 277. 

C. J., in giving judgment, observed, that it 

VOL, I. 


T 
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foreign* ment and proof? Lord C. J. Eyre lays stress on the circumstance, 
judgment.. t k e j u( ]g inen t is voluntarily submitted by the party who 

claims the benefit of it, to the jurisdiction of the court ; but so it 
is in every case where a party claims the benefit of such a judg- 
ment, for no one is compelled to avail himself of a judgment ; and 
it can make no difference whether he attempts to enforce it as 
plaintiff, or as matter of defence; for it could scarcely be con- 
tended that a judgment was merely prima facie evidence for a 
plaintiff who endeavoured to recover the debt, but that it was con- 
clusive in his favour when he used it by way of set-off. In the 
case of Galbraith v. Neville , Lord Kenyon expressed strong doubts 
as to the doctrine advanced in Walker v. Witter ; and it appears 
that ultimately (e) the Court refused a new trial,, being of opinion 
that the judgment was at all events prima facie evidence of the 
debt, without entering into the question how far it was impeach- 
able. 

Upon an action of covenant (/), for not indemnifying the 
plaintiff against partnership debts due from a dissolved firm 
in which the plaintiff and defendant were partners, the plaintiff 
proved a decree in the court of Grenada against himself and 
the defendant, for a partnership debt, on which a sequestration 
issued against the plaintiff's property, by which he was compelled 
to pay the debt. Upon the trial the defendant offered to prove 
that thft account had been incorrectly taken ; but Lord Ellenbo- 
rough rejected the evidence on the ground that the foreign court, 
being a court of competent jurisdiction, must be taken to have 
decided rightly, and the Court of King's Bench afterwards refused 
a rule nisi for a new trial. The case of Burrows v. Jemino{g) 
is direct to show that foreign judgments are conclusive. In 
that case, the acceptor of a bill, residing at Leghorn, having been 
discharged of his acceptance, according to the laws there, by the 
failure of the drawer, instituted a suit there, and had his accept- 
ance vacated by a decree of the court ; and being afterwards sued 
in England upon tlie same bill, he applied to the Court of Chan- 
cery for an injunction, which was granted on the broad ground 
that the sentence of a court of competent jurisdiction is con- 
clusive. 


(c) 5 East, 475 (n.) b. 

(/) Tar let an v. Tarlcton , 4 M. & S. 
20. See Malony v. Gibbons , 2 Camp. 
502. 

( 9 ) Str. 733. In the case of Plummer 
v. Woodhov.se , 4 B. & C. 625, it was held 
that a pica alleging a judgment in a colouial 


court for the same cause of action, was a 
bad plea, for not showing that such a 
judgment would have been conclusive in 
the colony j but it seems to have been 
assumed that the judgment, if shown to be 
conclusive in the colony, would also be 
conclusive here. 
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In the late case of Martin v. Nicolls (A), a bill for a discovery Foreign 
and commission to examine witnesses in Antigua, in aid of the j ud 8 menU ‘ 
plaintiff's defence to an action brought on a foreign judgment in 
this country, was, after an examination of the authorities, held to be 
demurrable, on the broad principle that the grounds of a foreign 
judgment cannot be raised in the courts of this country. It may 
not, therefore, be going too far to say, that the doubts which have 
rested on this important question, and on which it has been seen 
that eminent authorities have differed, are now set at rest ; and 
that it may be laid down as a general position, that the decisions : 
of foreign courts, which being apparently regular, and free from error 
on matters within the scope of their jurisdiction, are conclusive in 
the court and country in which they are pronounced, are also con- 
clusive in this country. 

Where, however, a foreign judgment has proceeded upon some 
error apparent on the face of the judgment, it is impeachable bn 
that ground. In the case of JVovelli v. llossi ( i ), the defendant, in 
answer to proof of a debt due by him to the plaintiff, showed that 
he had indorsed two bills to the plaintiff, of which the defendant 
himself was also the indorsee ; that the acceptance on? these bills 
had, on presentment for payment, been cancelled by the banker’s 
clerk, who immediately wrote opposite to them, “cancelled by 
mistake;” that the plaintiff afterwards took up the bills, and 
returned them, regularly protested, to the defendant, who applied, 
without success, to the prior parties for payment; that a suit 
having been instituted by him in a French court, to which the 
plaintiff had been cited, the court adjudged (and afterwards a 
court to which the plaintiff had appealed adjudged) that the 
defendant was discharged from the hills, on the ground that the 
cancelling of the bills operated as a suspension of the legal reme- 
dies against the acceptor, and was equivalent to a delay granted 
to him by the holder, with whom the plaintiff was identified. It 
was contended that this decree was conclusive, but the Court held 
that as it appeared that the French courts had mistaken the law 
of England as to the effect of the cancellation (j), the defendant 
was still liable. The courts of England will not, however, for 
obvious reasons, set aside the judgment of a court of a foreign 
country, for a mistake of the law of that country, unless the error 
be very manifest (ft). 

(h) 4 Sim. 4.58. JBlrkbech , 15 East, 17. Wilkinson v. 

(i) 2B. & Art. 757. Sec also the ob- Johnson , 3 B. & C. 428. 

starvations of Lord Ellenborough in Bu- {It) liecquet v. M ( Carty, 2 B. & Ad. 
chanan v. Iiucker f I Camp. 07. 957. Alison v. Furnival , 1 C. M. & R. 

(j) As to this point, see also Roper v. 293. 
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Foreign The proceedings upon which a foreign judgment has been 
Ji£wftup nte> obtained, are also, to a certain extent, open to examination, for the 
abieT* n ~ P llr P 0S fc of ascertaining whether the judgment has been fairly 
obtained, and pronounced by proper authority, in a ease within 
the jurisdiction of the court. 

Thus, where the plaintiff declared in assumpsit on a foreign 
judgment in the island of Tobago (/), and upon the trial a copy of 
the proceedings and judgment was produced, from which it 
appeared that the defendant had been summoned by nailing up 
a copy of the declaration at the court-house door, upon which 
judgment was afterwards given by default, and no evidence was 
given that the defendant had ever been present in the colony, or 
subject to the jurisdiction of the colonial court, Lord Ellenborough 
nonsuited the plaintiff and a rule nisi for a new trial was after- 
wards refused (m). So in the case of Cavan v. Stewart (71), Lord 
Ellenborough held that a party here was not bound by a colonial 
judgment, unless it appeared that he had been summoned, or was 
proved that he had been once resident upon the island ; and that 
it was not sufficient that he was described as an absentee on the 
face of the proceedings. 

Where a party, once resident in a colony, absented himself from 
it without leaving any attorney, but where it was the duty of the 
procurator fiscal to take care of the interests of an absentee, the 
judgmdht was held to be binding (0). Credit will be given to facts 
specifically alleged : where the judgment (by default) stated that 
the defendant appeared by attorney, it is to be presumed that lie 
had authority to appear for the defendant ( p ), 

It seems to be a general rule with respect to foreign judgments, 
which are not unfrequently inaccurately expressed, to regard their 
substance, and not their form, and this is according to the rule 
adopted by the Privy Council (q). 

0 f ) Buchanan v. Rucker, 9 East, 192. be operative upon them. And see the 
And see Lord Tenterden’s observation on case of Cavan v. Stewart, 1 Starkie’s C. 
this ease in A matt. v. Redfcrn, 3 Bing. 525, and of Douglas v. Forrest^ Bing. G86. 

Frdiikland v. M ( Gusty , 1 Knapp. Pr. C. 
(m) It appeared that, by a lay of the 274. Olivier v. Bligh, 8 Bing. 35. 
colony, if a defendant he absent from the ( w ) i Starkie’s C- 525. 
island, and have no attorney, manager or („) Becquet. v. McCarthy , 2 B. & Ad. 
overseer there, such mode of summoning 958. g 0 an action lies on a Scottish judg- 
should be deemed good service. But the ment of homing; Douglas v. Forrest , 4 
Court held, 1st, That the law applied to Bing. 093. 

those only who hurt once been present upon ( p ) Malomj v. Gibbons, 2 Camp. 503. 
the islaiul; and, idly, That if its terms ( q ) l> cr Lord Tenterden in Henley v. 
could he construed to extend to those who Soper , 8 B. 6c C. 20. 
had ne\er been pros ml, the law could not 
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The rule (as to examining previous proceedings) appears to be 
the same with respect to the judgments of inferior courts in this 
country. In Fisher v. Lane (r), the plaintiff, an administrator, 
brought assumpsit for goods sold and delivered by the intestate ; 
the defendant pleaded the general issue, and gave in evidence the 
payment of a sum of money in consequence of a judgment upon a 
• foreign attachment in London. From the minutes of the judgment, 
it appeared that Henry Janson had by this process attached the 
sum of 92 L 18s. in the hands of the defendant, for a debt due 
from the intestate, and for default of the present plaintiff in not 
appearing., had had execution ; but it did not appear from the pro- 
ceedings that the plaintiff had received any notice of the process, 
and the serjeant-at-mace stated that such was the custom of the 
city court. The Court of Common Pleas held that the judgment 
was erroneous, since the plaintiff, who never had been summoned, 
had made no default (s). 

A judgment and process of execution in a county court being 
pleaded in bar of an action of trespass, it was held that the jury 
were at liberty to consider the whole of the proceedings fraudulent 
and collusive, no process having been served, or appearance en- 
tered, although a motion to set aside the proceedings of the court 
below had been made without effect (,f). 

It is also to be observed, that error or insufficiency, manifest on 
the face of the proceedings, before courts of inferior jurisdiction, 
may usually be objected, even where the conviction or adjudication 
is offered in justification of some act done under its authority ( u ). 

Secondly , where a judgment is offered to prove the same fact, 


(r) 3 Wils. 297. In Herbert v. Cooke , 
Willes, 36, note («), it was held that in an 
action of debt, on a judgment of an inferior 
court, not of record, the defendant might 
plead that the cause of action arose beyond 
the jurisdiction of the court. In Huxham 
v. Smith , 2 Camp. C. 19, Lord Ellen- 
borough held that the judgment against 
the defendant as garnishee in the Lord 
Mayor's court was primA facie evidence 
of a debt due to the plaintiff from the de- 
fendant on a cause of action, within the 
city of London; but he admitted evidence 
to prove the contrary. See Palmer v. 
Hooker , 1 Ld. Ray. 727. But he held 
that the judgment was conclusive as to 
the debt. 

(*) See also Williams v. Lord JBagot, 
in error, 3 B. & C. 772; where it was held 


that a custom in an inferior court to de- 
clare against a defendant before an appear- 
ance entered by him, or by some person 
for him, was bad in law : and it seems also 
that a custom to issue a summons and 
attachment at the same time, is also bad. 
See also Hoe d. Lord Thanet v. Gartham , 
1 Bing. 357. 11. v. Dr. Gaskin , 8 T. R. 
209. Pratt v. Dixon, Cro. J. 108. Ward 
v. Ellayriy ib. 201. 

(f) Thompson v. Blackhurst 9 1 Nev. ft 
M. 273. 

(u ) As in the case of a summary convic- 
tion before a magistrate ; see the cases col- 
lected, VoL II. tit. Justices. It would 
probably be different in the case of a 
judgment in a court of record, which, 
though erroneous, is in force tiU it is 
reversed. 

T 3 


Judgments 
of inferior 
courts, how 
f ar examin- 
able. 


In private 
matters, 
conclusive 
effect of. 
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in private b u t for a different or collateral purpose, then if the judgment was 
Sfiw by a court of exclusive jurisdiction, it is conclusive evidence upon 
effect of. the quest i on g 0 incidentally arising (x). In an action upon a 
contract of marriage, per verba de futuro, the defendant gave in 
evidence a sentence of the Spiritual Court in a cause of contract, 
where the Judge had pronounced against a suit for the solemniza- 
tion in the face of the church, and declared the defendant free from 
ull contract, and this was held (o be conclusive evidence although the 
proceedings were divcrso intuitu ; that in the Spiritual Court being 
for a specific performance, and that in the action for damages (y). 

In the next place, although the judgment or decree be not pro- 
nounced by a court of exclusive jurisdiction upon the subject- 
matter, yet, if the same point once determined between the same 
parties again arise, although for a different purpose, the judgment, 
it seems, would be admissible but not conclusive evidence (z). 
Verdicts An adjudication of a criminal nature seems to have little opera- 
ZlClr tion as evidence, except with a view to proof of the mere fact of 
adjudication, or to establish its own legal consequences, 
niiasibillty The principles adverted to seem to exclude a verdict in a criminal 
of * proceeding from being evidence in one of a civil nature. For, 

independently of other objections in such cases, the parties are not 
the same ; and, therefore, there is not such a mutuality as is essen- 
tial to an estoppel (a). 

In an action brought by a private person, the acquittal of the 
defendant upon an indictment is not evidence, because the plaintiff 
was no party to the criminal proceeding, and therefore his private 
remedy ought not to be concluded by the result ( b ). In addition to 
which it may be observed, that an acquittal, however well founded, 
would seldom, if ever, show conclusively that the defendant had 
not committed an injury for which lie is responsible in damages; 
for he may be liable in damages without having acted criminally ; 
v converse, a conviction upon an indictment is not evidence for the 
plaintiff in an action for the same wrong : first , because the defend- 
ant upon the indictment could not attaint the jury for a false ver- 
dict; and, secondly , because there is no mutuality; thirdly , because 

(*) According to the judgment of De C. 347. Debt on bond, plea usury, the 
Grey , C. J. antea, 256. And see Da judgment in an action by the defendant 
Costa v. Villa Real , Str. 961. against the plaintiff for penalties, is adinis- 

( y ) Da Costa v. Villa Real, Str. 961. sible in evidence for the plaintiff. Clive v. 

( z ) Lewie v. Clarges , Gil. Law. Ev. Powell , 1 M. & R. 228. 

29. A judgment in replevin, on the plea (a) B. N. IV 232; Gil. Law. Ev. 30. 
of non tenuit to a cognizance for rent Hudson v. Robinson, per Lord Ellenbo- 
arrear, is admissible evidence in an action rough, 4 M. & S. 476. 
for rent. Hancock v. Welsh, 1 Starkie’s ( h ) Supra, p. 261. 
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it does not appear that the verdict was not procured by means of Verdicts 
the testimony of the interested party (c). Accordingly, a conviction “entaln" 
upon an indictment for trespass is not evidence upon an action 
brought for the same trespass ( d ) ; and a conviction upon an in- imssibility 
dictment for a conspiracy is not binding upon a writ of conspiracy of * 
by the same party (e). But where, upon an indictment, the de- 
fendant confesses his guilt, the confession, it seems, is evidence in 
a civil proceeding (/), since those objections do not apply ; for the 
record does not rest upon the testimony of*any interested witness ; 
and an attaint is out of the question. It has been laid down, that 
a conviction in a court of criminal jurisdiction is conclusive evidence, 
if the same fact afterwards come collaterally in controversy in a 
court of civil jurisdiction ( g ). And, therefore, that the conviction 
of the father upoij an indictment lor bigamy would be conclusive 
in ejectment as to the validity of the second marriage, although an 
acquittal would be no proof of the reverse. In support of this 
position no authority is cited except that of Boyle v. Boyle (h)> 
but the question there was, whether a prohibition should not be 
awarded in a jactitation suit, the complainant in that suit having 
been convicted of bigamy in marrying a second wife, whilst his 
first wife, the defendant in the jactitation suit, was living ; and a 
prohibition was granted. Admitting this decision to be law, it can 
scarcely be inferred that the conviction would have been equally 
conclusive of civil rights in a temporal court. An action was 
brought for words which charged the plaintiff with being accessory 
to felony ; and though the party charged as principal in the felony 
had been acquitted, it was held that the defendant was at liberty 
to go into evidence to prove his guilt, because what had passed 
between others could not affect him (t). 

( c ) In Gil. Law Ev. 31, it is urged, Sharde is, that a confession is stronger 

that where the verdict is founded on other than a verdict. In such a case, the objec** 
evidence besides the party’s own oath, it is tion, that the verdict may have been ob- 
admissible ; but how are the jury to know tained on the evidence of the party who 
what weight the oath of the party liad> now seeks to take advantage of it, ceases; 
and how is it to be known without going and the case seems to stand upon the same 
into extrinsic evidence, by wliat witnesses, footing with that of any other admission ; 
or upon what evidence, the former verdict and so ruled by Wood, B., Leicester Lent 
was obtained ? Assizes, 1808. But see Phillips’s L. E. vok 

(d) P. C. Sampson v. Toothil , 1 Sid. 1, p. 523, where it is stated that Lord 

324 ; B. N. P. 233 ; Hob. 53. Jones v. Tenterden doubted as to the admissibility 
White, Str. 68. of such evidence. 

(e) 27 Ass. 13; Tr. per Pais, 30. (</) B. N. P. 245. 

( f ) Such evidence is warranted by the W 3 Hod. 164; Comb. 72. S. C. 

old authorities. See Lamb’s Inst. B. 2, c. 00 England v. Bourke, 3 Esp. C. 80. 

9; 9 II. 6. 60, 11 A. 4. 65; Tr. per Pais. An acquittal of a party by the judgmen 
30 ; 27 Ass. 7. The reason given by of a court-martial from the charge on 

T 4 
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Verdict in 
crimioal 
case not 
evidence in 
eivil action. 


As a general rule, it seems that a verdict or judgment in a cri 
minal case is not evidence of the fact upon which the judgment 

was founded in a civil proceeding. 

The case of The King against The Warden of the Fleet (k) is 
a strong authority for this position. The defendant was tried at 
bar for permitting the escape of prisoners from the Fleet prison. 
To prove the escape a witness was offered who had been a pri- 
soner. It was objected that he was incompetent, since he had 
given a bond for his being a true prisoner, which he had forfeited 
by his escape; and besides that, he had been retaken; and that 
if the defendant should be convicted upon his evidence, and debt 
should afterwards be brought by him upon the bond, the convic- 
tion would be evidence to make it void, as taken for ease and 
favour ; and that in an action of false imprisonment for the re- 
taking, the conviction would also be evidence. But it was 
answered, and resolved by the Court, that the conviction would 
be no evidence against the warden upon debt on the bond, nor 
for the prisoner in false imprisonment against the warden; because 
it would not be between the same parties . For a conviction at suit 
of the King for battery, &c. cannot be given in evidence in an ac- 
tion of trespass for the same battery nor vice versa , the like law of 
an usurious contract. In the case of Ilillyard v. Grantham (/), 
upon a trial at bar, the Court of King’s Bench were of opinion 
that a sentence of excommunication against the father and mother 
for fornication was not admissible in evidence upon an ejectment 
to bastardize the issue, because it was a criminal matter , and 
therefore could not be admitted in a civil cause ; and also because 
it was res inter alios acta . And in the case of Gibson v. Macarty{m ), 
where the question was whether certain promissory notes were 
genuine, the defendant offered in evidence the record of the 
plaintiff's conviction for the forgery of one of the notes ; but Lord 


which he was arrested, does not deprive 
the defendant, in an action of trespass for 
the arrest, of his right to justify, on the 
ground that there was reasonable and pro- 
bable cause for the imprisonment- Bay ley 
v. Warden , 4 M. & S. 400. 

(k) 12 Mod. 337. See also the cases of 
Jt. y. Boston , 4 East, 581 ; and Bartlett 
v. Pichersgill , ib. 377, in which the prin- 
ciple is fully established, that a conviction 
obtained on the oath of an interested party 
is of no effect. See also Hathaway v. 
Barrow, Camp. 151, where Sir J. Mans- 
field held, that in an action on the case for 
a conspiracy, a conviction of the defend- 


ants upon an indictment, where the plain- 
tiff was a witness, was not evidence. A 
conviction is not evidence for the informer, 
though his name do not appear on the face 
of the proceedings. Smith v. Rummens , 
1 Campb, 9 ; S. P. ruled in Hathaway v. 
Barrow and others, 1 Campb. 151. See 
also Burden v. Broivning , 1 Taunt. 520. 
Richardson v. Williams, 12 Mod. 319. 
Gibson v. M*Carty , Cas. temp. Hardw. 
311. l Hillyard v. Grantham , cited by 
Lord Hardwicke in Brotonsword v. Ed- 
wards, 2 Ves. 240. 

(J) Cited Ca. tcmp/Hard. 311. 

(/«) Ibid. 
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Hardwicke refused to admit the evidence, on the ground suggested Verdict in 
by the plaintiff’s counsel, viz. that no record of a conviction could ca§e not 
be evidence in a civil suit, because it might have been obtained by j^? v e .” cc iu 
the evidence of a party interested. And the same doctrine is action, 
reported to have been expounded by the Court in the case of 
Richardson v. Williams («). In the case of The King v. Boston (o) 
it was held, on an indictment for perjury, assigned upon an answer 
to a bill of injunction, that the prosecutor, against whom the 
defendant had brought the action at law, was a competent witness, 
on the express ground that the conviction could not be used by 
him for the purpose of obtaining relief in equity. 

The main objection to the reception of such evidence is that 
there would be no mutuality ; for an acquittal of a party on a 
criminal proceeding would not be available in a civil action (/>). 

Where the father was acquitted on an indictment for having two 
wives, it was held that the record was not evidence in a civil case, 
where the validity of the second marriage was controverted (q). 

On this ground it is asserted in Buller’s Nisi Prius (r), that a con- 
viction at the suit of the King for a battery, cannot be given in 
evidence in trespass for the same battery. 

The record of an acquittal or conviction upon a criminal charge, Judgment 
is in general pleadable in bar, or conclusive evidence upon another c^eTSt 
indictment or other proceeding for the same offence. The parties of in evi ~ 

dence. 


(it) 12 Mod. 319; and see Jones v. 
White , Str. 68, where the question was, 
whether upon the issue deoisavit vel non , 
the coroner’s inquest, finding the deceased 
a lunatic, was admissible in evidence ; and 
the Judges were divided upon the question 
of admissibility. But Eyre and Pratt, Js. 
were for excluding the evidence, because 
the proceeding was of a criminal nature, 
and therefore was not admissible in a civil 
proceeding. And the Chief Justice, and 
Powys, J., thought it admissible, on the 
special ground, that since the plaintiff was 
executrix, the inquest which saved the 
personal estate, was to her advantage. 
And see J?. v. Bowler, V ol. II. tit. Will. 

(o) 4 East, 581. See also Bartlett v. 
Pickersgill , 4 East, . 377. Burdon v. 
Browning , 1 Taunt. 520. 

( p ) Gil. L. Ev. 35; B. N. P. 232, 3. 
See Lord Ellenborough’s observations, 
Hudson v. Robinson , 4 M. Sc S. 479 ; 12 
Mad. 339; Hardr. 472; 11 St. Tr. 462. 
Bac. Ab. Ev. F. 216. In BlaJtcnme v. 


The Glamorganshire Canal Company , 2 
C. M. & R., Parke, B., observed as to the 
cases there cited, that although the Judges, 
in noticing the objection to the reception 
of such evidence, that the verdict might 
have been obtained upon the evidence of 
the party seeking to avail himself of it, 
they were only assigning one reason which 
existed In the particular cases, instead of 
relying on the general principle. An es- 
toppel is always reciprocal. Gaunt v. 
Wainman, 2 Bing. N. C. 89; Gil. Ev. 
28; B. N. P.232. 

(q) The reason assigned for this is, that 
less evidence is necessary to maintain the 
action than to attaint the criminal, and 
therefore his acquittal was no argument 
that the fact was true. Gil. L. Ev. 33. 

(r) 233. So a conviction of an assault 
before a magistrate, on the information of 
the party assaulted, is not evidence in an 
action for the assault. Smith v. Rum- 
mens , 1 Camp. 9. See also Hathaway v. 
Barr oxo , \ Camp. 151 ; 1 Taunt. 520. 
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Judgment are the same in both, and no one ought to be brought into jeopardy 
caBei'effect twice ^ or ^ ie same charge ( s ). Upon this ground it has been held, 
of in evi- that a person who had killed another in Spain, and had been tried 
dence. an( j acquitted by a competent tribunal there, could not be tried 
again here for the same offence (£)• 

An acquittal upon an indictment for the non-repair of a road, is 
not conclusive evidence upon a subsequent indictment as to any 
particular point, since it concludes nothing as to the general lia- 
bility, but only shows that the defendant was not liable at the 
particular time laid in the former indictment ( u ). But a con- 
viction in such case is conclusive as to the liability, unless fraud 
can be shown (.r). The record of a conviction is conclusive evi- 
dence against the inhabitants of a particular district of their obli- 
gation to repair a road, unless they can show that it was obtained 
by fraud (y). Fraud is put by way of example (z), for as against 
the parish at large the judgment is inconclusive, if the defence was 
conducted by the inhabitants of a particular district in which the 
indicated road lay, without any notice to the rest of the parish (a). 
So upon an indictment against a parish consisting of several dis- 
tricts, one of which pleaded a custom for the inhabitants of each 
of the three districts to repair their own roads, independently of 
each other, which custom was traversed, the prosecutor having 
upon the trial proved records of conviction of the parish at large 
(upon not guilty pleaded), for not repairing roads lying in the par- 
ticular districts; the defendants were permitted to adduce evidence 
that such pleas were pleaded without their knowl edge (Z>). 


A penal 
judgment is 
conclusive 
as to all 
legal con- 
sequences. 


The record of a judgment in a criminal case, (as in all other 
cases), is in general conclusive evidence as to the fact of the con- 


(s) 4 Co. 40 ; 2 Haw. c. 35, s. 1. See B. N. 
P.243; 1 Bid. 825. 

(t) Hutchinson's case, 1 Show. G ; B. 
N. P. 246. See Vol. II. tit. Foreign 
Law. 

(«) A new trial will not be granted 
after an acquittal on an indietmeut for not 
repairing a road. R» v. JBurbon Ink. 5 M. 
& 8. 392. Per Lord Kenyon, Rex v. St 
Pancras, Peake's C. 219. Qu. Scvide Vol. 
II. tit. Highway. An acquittal which 
does not, like a conviction, ascertain facts, 
is no proof of the reverse. B. N. P. 246; 
Gil. Evid. 32. 

(a:) Although a conviction in a court 
of criminal jurisdiction is conclusive evi- 
dence of the fact, if it come collaterally 


in controversy in a court of civil juris- 
diction, yet an acquittal does not prove the 
reverse, because it does not ascertain the 
facts. Per Buller, J., B. N. P. 245. 

(y) R. v. St Pancras, Peake's C. 219. 
Note, that Lord Kenyon held it in the 
above case to be conclusive on an indict- 
ment against another parish. The question 
however was between the indicted parish 
and the parish of Islington, the convicted 
parish. 

(z) See the note, 2 Saund. 159, a. See 
also R. v. Eardisland, 2 Camp. 494. 

(а) Doug. 421, 3d edit. R . v. Townsend 
R, v. Leominster ; see 2 Will. Saund. note 
159, a. 

(б) R. v. Eardisland , 2 Camp. 494. 
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viction and judgment, and as to all legal consequences resulting A penal 

r judgment 

from it. j 8 conclu- 

A judgment in a criminal proceeding is in the nature of a judg- 
ment in rem ; such a judgment standing unreversed is, with some C onse- 
exceptions, conclusive evidence as to all its consequences. Thus < i uence3 * 
an accessory to a felony, notwithstanding the judgment against his 
principal, is entitled to controvert his guilt in evidence. In this 
case, although the conviction of the principal may be alleged 
in the indictment against the accessory, or may be given in 
evidence (c) ; it is in effect but prima facie evidence ( d ). But 
this is perhaps the only case in which a judgment founded on a 
verdict is not conclusive as to the attainder of the principal (i). 

For a judgment in a criminal matter, as far as regards all the con- 
sequences of the judgment, is binding upon all ; the attainder of 
a priminal is, as long as it remains in force, conclusive upon all 
claiming from or through the party attainted (/). And a convic- 
tion of a crime which deprives the party of competency, is con- 
clusive against one who had an interest in his testimony (//). 

Upon the same grounds, decisions in the inferior courts of Judgments 
justice, convictions by magistrates, and indeed all other legal and tkms in™* 
authorized ad judications, as, for instance, sentences of expulsion ^”or 
by colleges, or of deprivation by visitors, are evidence to establish 
the fact that such an adjudication has taken place, and with a 
view to establish all the legal consequences that may be derived 
from it, one of which is the protection of the party who acted in a 
judicial capacity within the limits of his judicial authority. 

Where actions are brought against magistrates and others, in Convictions 
consequence of what has been done under a conviction for any b yj UBtic os. 

(c)But note, that in JR. v. Turnery Mood. accessory, as a receiver, may controvert 

C. C. L. 047, it is stated that many of the the guilt of the alleged principal, yet the 

Judges (all the Judges except two being record of conviction of the principal, upon 

assembled) were of opinion that the record his pleading guilty, is primfi. facie evidence 

of the conviction of the principal would of the principal felony as against the acces- 

not be evidence of the fact, where the sory. JR. v. Blich , 4 C. & P. 077. 

indictment against the accessory alleged (e) Qu. whether this is not admitted in 
not the conviction but the guilt of the favorem vita , for it is not necessary that 
priucipal. the indictment should aver the guilt of the 

( d ) Fost. 364/5. R. v. Smith, Leach, principal. Foster, 365. It is sufficient to 
288. See tit. Accessory. One reason allege the conviction simply. See Fost. 
for this is, that the witnesses against the Disc. 3, c. 2. 

principal may be dead, or cannot be pro- (/) Where it is founded upon a verdict, 
cured ; but the main reason appears to be, an alienee cannot falsify the attainder by 
that as to the attaint of the priucipal, the suggesting that there was no felony corn- 
proceeding is in rem, and in general con- mitted. 1 Hale, 361 ; 2 Hawk. c. 50. 
elusive against all the world as to all the s. 2. 
consequences of the attaint. Although an ( g ) See Witness. 
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Convictions offence within their jurisdiction, the proceedings themselves, if 
y regular, are evidence of the fact on which the judgment was 

founded ; and the plaintiff is not at liberty to controvert and dis- 
prove it by evidence (A). In an action for trespass and false im- 
prisonment, the defendant gave in evidence a conviction by him, 
as a magistrate, of the plaintiff, for unlawfully returning to a pa- 
rish after removal from it, and a warrant, reciting the conviction, 
requiring the keeper pf the house of correction to keep him to 
hard labour for twenty- six days ; and Yates, J., held that the 
conviction could^ot be controverted in evidence, and the plaintiff 
was nonsuited (i). For although the magistrate may have formed 
an erroneous judgment upon the facts, that is properly the sub- 
ject of an appeal ; and therefore, where an appeal lies, no action 
can be maintained till the merits have been heard, and the con- 
viction quashed (J). Whenever a magistrate assumes a more 
extensive jurisdiction than belongs to him (A), he is liable in an 
action ; and if the excess of jurisdiction appear on the face of the 
proceedings, the conviction cannot be set up as a defence to the 
action, although it has never been formally quashed (l). But 
where the proceedings are regular and formal, and the conviction 

(/<) Fuller V. Fotch, Holt, 287. In (i) Strickland v. Ward , 7 T. R. 035. 
Wilson v. Weller , 1 B. & B. 57, it was And see Fuller v. Fotch, Holt, 287 ; 
held, that a magistrate’s order for the pay- Carth. 340; Hardr. 478; Cro. Car. 395; 
merit of wages to a servant, stating a com- ] Vent. 273. 

plaint upon oath, and an examination on (j) Fuller v. Fotch, Holt, 287 ; 7 T. Jl. 
oath, precluded the plaintiff, in replevin, 031 ; 2 B. & P. 391 ; 12 East, 81 ; 16 
from pleading, in bar of a plea of cogni- East, 21. 

zance, that the complaint was not made (A) Cripps v. Durden, Cowp. 240. Gray 
upon oath. What Judges of the matter v. Cookson , 10 East, 21, Hill v. Bate- 
have adjudged is not traversable. Per man , 2 Str. 710. Morgan v. Hughes , 

Holt, C. J., in Groenvelt v. Burrell, Salk. 2 T. R. 225. 

396. But if a constable commit a man (I) For instances in which magistrates 
for a breach of the peace, his power is tra- have been considered to exceed their juris- 

versuble, for he is not a Judge; he acts diction, see Hill v. Bateman , 2 Str. 710, 

not for punishment, hut for safe custody. where the magistrate committed the party 

Ibid. If a justice of the peace record that to prison, although he had effects which 

upon his view, as a force, which is not a might have been distrained upon. Where 

force, he cannot be drawn in question an overseer under the st. 17 G. 2, c. 38> 

either by action or indictment. 12 Co. s. 2, was committed to the common gaol 

23; 27 A 88. 19; Salk. 397. Neither an until he had given up all and every the 

indictment nor an action lies against a books concerning his said office of overseer. 

Judge for what he does judicially, and for belonging to the said parish, the informa- 

what he has jurisdiction to do if the cir- tion mentioning one specific book only, it 

cumstances warrant it. Hammond v. was held that the commitment and adju- 

Howell, 1 Mod. 184; 2 Mod. 218. Bu- dication which it pursued were an excess 

shelVs Case, Vaugh. 140; 1 H. 6 , 64; 47 of jurisdiction. Groome v. Forrester , 5 

E. 3, 50. Sec Vol. 11. tit. Justices— M. & S. 314. Vol. II. tit. Justices— 

Trespass. Cohviction. 
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still subsists, it seems that the plaintiff cannot go into any evi- Convictions 
dence in order to show that in the particular case the defendant y 
had no jurisdiction (wi). Upon trespass brought against the de- 
fendants, who were justices, they proved a conviction by them of 
the plaintiff, for a misdemeanor in his service as an apprentice. 

The plaintiff, in order to rebut this, offered to prove that the in- 
dentures had previously been avoided, and this proof being 
rejected, he was nonsuited ; and upon a motion to set aside the 
nonsuit, the Court were of opinion that upon the point of juris- 
diction the plaintiff was confined to such objections as appeared 
on the face of the conviction (w). 

Upon the same principle, it has been held, that upon an indict- Senten^^ 
ment for an assault in turning the prosecutor out of a college, the and v i»i- 
sentence of expulsion is conclusive evidence of the fact of expul- tor8 * 
sion(o). And that a sentence of deprivation by a visitor of a 
college, is conclusive evidence of the fact of deprivation, in an 
action of ejectment for one of the college estates ( p). Such sen- 
tences are, however, impeachable for want of jurisdiction (j). 

Thirdly, the admissibility of a judgment, decree or verdict, is to ^ d r ^ ent8 
be considered, where it is allowed to operate as evidence against 
strangers to the original suit, the proceeding being, as it is tech- 
nically called, in rem: for there it may be evidence against one 
who was not a party to the suit, and who does not claim in privity 
with a party. This happens where a court exercises a peculiar 
jurisdiction, which enables it to pronounce on the nature and qua- 
lities of particular subject-matter of a public nature and interest, 
independently of any private party (r). 

This class comprehends cases relating to manage and bas- 
tardy, where the Ordinary has certified ; sentences relating to mar- 
riage and testamentary matters in the Spiritual Court ; decisions 
of courts of Admiralty, judgments of condemnation in the Ex- 


(*») Gray v. Cookson, 16 East, 21. See 
also Mann v. D avers, 3 B. & A. 003. Vol. 
II. tit. Justices. 

(ft) Ibid. 

(o) It. v. Grundon, Cowp. 315. 

(p) Phillips v Bury, Skinn. 447; 2 
T. H. 346 ; 1 Ld. Raym. 5 ; and see Dr. 
Patrick’s Case, 1 Lev. 65. Case of New 
College, 2 Lev. 14. Dr. Wedrington’s 
Case, 1 Lev. 23. It. v. Bishop of Chester, 
1 Bl. 22. Bishop of Ely v. Bently, ib. 
85. 

(q) Doe v. Iladdon , 3 Doug. 310. So, 


although the sentences of courts martial 
are conclusive in actions at law, yet the 
courts of law will examine whether they 
have exceeded their jurisdiction. Case of 
the ship Bounty , 1 East, 313. Grant v. 
Gould, 2 H. B. 09. Stratford’s Case , 
1 East, 313, and see the Mutiny Acts. 

(r) A commission of bankruptcy is a 
proceeding to which all the world are par* 
ties. Per Lord Ellenborough in Germs v. 
Westminster Canal Company , 5 M. & S. 
78. 
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chequer, atid adjudications upon questions of settlement. Here 
the general rule is, that such a judgment, sentence, or decree, 
provided it be final in the court in which it was pronounced, is 
evidence against all the world, unless it can be impeached on the 
ground of fraud or collusion (s). This seems to be built upon one 
or both of the following considerations : First, Because it is essen- 
tial to the practical efficacy of such a jurisdiction that its judgments 
should be binding in all courts ; Secondly, Because all who are 
interested in the result may usually become parties to the proceed- 
ing. First, The jurisdictions which operate in rem , without 
reference to the litigant parties, are principally those of the 
Spiritual Courts, upon marriages, matters testamentary, and other 
questions of ecclesiastical cognizance ; of courts of Admiralty, 
in questions of prize; of the Court of Exchequer, upon the for- 
feiture of goods ; and orders of justices, upon questions of settle- 
ment. 

In the first place, it is evidently essential to the exercise of a 
jurisdiction of this nature that its adjudications upon the subject- 
matter should be final, not only in the courts in which they 
are pronounced, but in all other courts where the same question 
arises. 

It would not only be inconsistent that the decision in rem 
should not be final in the court in which it is pronounced, but, 
from the nature of the subject-matter, mischievous and incon- 
venient. Although the parties who are in a greater or less degree 
affected by the consequences of the judgment may change, the sub- 
ject-matter is immutable, and therefore the decision upon it ought 
not to be liablf to be disturbed. And it ought to be binding in 
other courts, in order to prevent inconsistency, and to support the 
jurisdiction of the court in which that sentence has been pro- 
nounced ; for it would be in vain for a court of exclusive jurisdic- 
tion to decide, if its decisions upon the subject-matter were to be 
wholly disregarded. 

Secondly, In general all parties really interested in the proceed- 
ing in rem may usually be heard in assertion of their rights. Where 
a question of marriage or bastardy arises in the courts of common 
law, the certificate of the bishop, when returned and entered of 
record, is binding, not only upon the parties to that suit, but upon 
all other litigating parties between whom the same point arises (t). 
But in cases of bastardy, the stat. 9 II. 6, c. 11, specially provides 


(t) B. N. P. 245; 11 St. Tr. 201; 


2 Wila. 128. 


M B. N. P. 244 ; II St.Tr. 202. 
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that before any writ of certificate shall ffess out of the court to the General 
Ordinary, a remembrance, reciting the issue joined, sh ill be certi- puucli>t8 ’ 
fied to the Chancellor, and that thereupon proclamation shall be 
made in Chancery by three months, once in every month, to the 
intent that all persons, pretending any interest to object against 
the party which pretendeth himself to be mulier, be before the Or- 
dinary, to make their allegations and objections, as the law of the 
holy” church requireth (u). Now, although the immediate object of 
this statute was to ensure a greater degree of publicity and noto- 
riety to the proceeding in the particular case of bastardy, yet it is 
to be observed, that it did not at all affect the nature of the pro- 
ceeding before the Ordinary, but assumed that all who are inte- 
rested will be allowed to offer their allegations and proofs before 
him. Whence, perhaps, it may be inferred, that in all such cases 
any party interested is entitled to insist upon his objections before 
the Ordinary. With respect to the proceedings upon an original 
suit in the Exchequer, relating to the seizure and condemnation of 
goods, and also to suits in the Spiritual Courts and Courts of Ad- 
miralty, it must be presumed that, before they proceed to pass a 
final decree or sentence, such reasonable notice has been given as 
the justice of the case requires. 

In conformity with these principles, it has been held that the OftheOr- 
certificate of the Ordinary, when returned to the Temporal Court, 
is conclusive upon all parties (#), as regards civil rights at least (y), Court, 
upon questions of bastardy and marriage. So the grant of a pro- 


(w) The statute also provides, that in 

default of making such proclamation as it 
requires, the writ of certificate, and the 
certificate of the Ordinary upon it, shall 
be void. m 

(x) B. N. P. 245; 2 Wils.,128; 11 St. 
Tr. 261 ; Fitz. Estopp. 282. B. v. Rhodes, 
Leach, 29. 

(y) As to the effect of such a judgment 
in a criminal ease the law is thus stated 
by I^Grey, C. J-, in The Duchess of 
Kingston’s Case : 

<c Proceedings in matters of crime, and 
especially of felony, fall under a different 
consideration from civil suits, first, be- 
cause the parties are not the same, for the 
King, in whom the trust of prosecuting 
public offences is vested, and which is exe- 
cuted by his immediate orders, or in his 
name by some prosecutor, is no party to 
such proceedings in the Ecclesiastical 
Courts, and cannot be admitted to defend 
or examine witnesses, or in any manner 


intervene or appeal; secondly, such doc- 
trines would tend to give the Spiritual 
Courts, which are not permitted to exer- 
cise any judicial cognizance in matters of 
crime, an immediate influence in trials for 
offences, and to draw the decision from 
the course of the common law, to which it 
solely and peculiarly belongs. The ground 
of the judicial powers given to the Eccle- 
siastical Courts is merely of a spiritual 
consideration, pro correctione morum et 
pro salute animee. They are therefore 
addressed to the conscience of the party. 
But one great object of the temporal ju- 
risdiction is the public peace, and crimes 
against the public peace are wholly, and 
in all their parts of temporal cogni- 
zance alone. A felony by common law 
was also so. A felony by statute be- 
comes so at the moment of its institution. 
The Temporal Courts alone can expound 
the law and judge of the crime and its 
proofs ; in doing so they must see with 
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Of the Or- bate in the Spiritual C^i^is conclusive evidence against all as to 
spiritual'* 1 the title to personalty, and to all rights incident to the character 
Court. 0 f an executor or administrator (a). So is a sentence in the Spi- 
ritual Court of nullity of marriage ( b ), when the decision in the 
court itself is direct and final . Accordingly, where the wife* de 
facto , of T. was libelled in the Spiritual Court by J. S. for a 
divorce on the ground of a pre-contract with him, upon which the 
Court dissolved the marriage, although the husband, de facto , 
was no party to the suit, it was held that he was bound by the 
sentence, arid that the issue of the second marriage of the wife 
with J . S. was legitimate (c). So where C. K. had issue M. K. 
by C . -S’, his wife, de facto, and after a sentence of nullity of mar- 
riage, C. K. married F., and they had issue E. K. y it was held, 
upon the death of C. K., that so long as the sentence of nullity 
stood unreversed, M. K the issue of the first marriage, was a 
bastard (tt ). Although neither the sentence of a Spiritual Court, 
nor of any other court, can be evidence upon a subject beyond its 
jurisdiction ( e ), yet if the matter be within its jurisdiction, it is 
evidence to all purposes, although not within the jurisdiction. 
Therefore, in an action of trespass, a sentence of deprivation in 
the Spiritual Court, on the ground of simony, was allowed to be 
read, notwithstanding the objection taken that a freehold interest 
of the plaintiff ought not to be concluded by what was done in the 
Spiritual Court. For the Court said that the Spiritual Court did 
not oust him of his freehold, but the ouster was the consequence of 
the sentence (/). 


their own eyes and try by their own rules, 
that is, by the common law j it is the trust 
and sworn duty of their office.” 

It is observable that in The Duchess of 
Kingston's Case , the judgment given in 
evidence was not a judgment in rem . It 
has however been seen that upon an in- 
dictment against one as accessory to a 
felony, the conviction of the principal, al- 
though in other respects conclusive as to 
his attainder, is yet but primh facie evi- 
dence against the accessory. The rule 
therefore, as laid down by C. J. De Grey, 
may perhaps in like manner be regarded 
as an exception in favorem vita, on the 
same footing with the case of the accessory, 
without further impeaching the accuracy 
of that part of the judgment. See further 
on this subject, Vol. II. tit. Polygamy. 

(«) Roll. Ab. 638; 4 T. R. 258; 11 St.. 
Tr. 2] 8; 3T. It. 130 ; Roll. Ab. 678. Noel v. 
H W/jr, 1 Lev. 235; l Ld. Ray. 262. Pay- 


ment of money to hn executor who has 
obtained probate of a forged will, is a dis- 
charge to the debtor of an intestate. Allen 
v. Dstndas, 3 T. R. 125. 

( b ) Bunting's Case , 4 Co. 29. Kenn's 
Case, 7 Co. 41. Hatfield v. Hatfield, 
Str. 961. Da Costa v. Villa Beal, ibid. 
J ones v. Bow, Carth. 225. Harvey's Case, 

1 1 St. Tr. 235. 

(c) Bunting and Lepingwell’s Case, 
4 Co. 29. 

(d) Kenn's Case , 7 Co. 41. Note, It 
was also there resolved that no sentence 
of divorce could be after the death of the 
parties, because that would bastardize 
their issue. 

(e) Sty. 10. Betsworth v. Betsworth , 

12 Vin. Ab. 128. 

(/) Phillips v. Crawley, Freem. 84, 
pi. 103 ; 12 Vin. Ab. 128. Note, the Court 
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Sentence in a jactitation suit, as it s<4^is, is not admissible evi- Sentence of 
donee of marriage in a temporal court, unless it be between the ^olirt'tan 
same parties (g) ; at all events it is not conclusive. In Jones v. jactitation 
Bow (h), where the plaintiff in ejectment claimed through the 
issue of Robert Carr and Isabella Jones, it was held that a sen- 
tence in the Arches in a. jactitation, suit, by which it was decreed 
that there was no marriage between them, was a conclusive bar 
to the plaintiff, and estopped him from going into any proof of 
marriage, unless he could show that the sentence had been re- 
pealed, This decision, however, is* open to the objection, that 
in a jactitation suit the question of marriage arises collaterally , 
and not directly , and that it is not final . In the case of Hil- 
liard v. Phaley (z), it was held, that proceedings in the Spiritual 
Court against the father for incontinency with the mother, could 
not be given in evidence against a child of the marriage claiming 
by descent from the father {h). And certainly such evidence could 
not be considered as conclusive, because the marriage was not 
directly in issue. In JUackhanis case (l), it was expressly held, 
that although a matter directly decided by the Spiritual Court 
could not be controverted, yet that the rule did not extend to any 
collateral matter to be inferred from their sentence. 

A jactitation suit is founded merely on a supposed defamation, 
and involves no matrimonial question, unless the defendant plead 
a marriage; and whether it continues a matrimonial cause 
throughout, or ceases to be so on failure of proving a marriage, 
still the sentence has only a negative and qualified effect, viz. 
that the party has failed in his proof, *and that the libellawt is free 
from all matrimonial contract, as far as yet appears, leaving it 
open to new proofs of the same marriage in the same cause, or to 
any other proofs of that or any other marriage in another cause. 

And if such sentence is no plea to a new suit in the Ecclesiastical 
Court, and is not conclusive there, it cannot conclude another 
court which receives the sentence from going into new proofs to 
mak#out that or any other marriage ( m ). The sentence in a jacti- 
tation suit is, therefore, neither a direct nor a conclusive sentence 


would not allow the proofa in the Spiritual 
Court to be read, because it was not a 
court of record. 

(.'/) Infra, 290, note ( q ), 295. 

(//) Cartli. 225, 220; 12 Vin. Ab. 128. 

(/) 8 Mod. 180. 

(/.) The reason which is assigned is, 
that, such proceedings could not affect the 
title to lands. King, Lord Chancellor, 
t.lioui> lit. that the sentence in the Spiritual 
VOL. I. 


Court carried on in a regular suit, and in 
the life-time of tlu; parties, that they were 
guilty of fornication, and the payment of 
commutation money by the father, was 
strong evidence to show that there was no 
marriage, and ho 1 bought it hard that it 
should be excluded. 

(/) 1 Salk. 290. 

(»//) 11 St. Tr. 291. 


U 
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as to any marriage : con^guently, as it is not a proceeding in ran, 
it appears on general principles to be inadmissible evidence to prove 
or disprove a marriage in a proceeding in any other court. In the 
Duchess of Kingston's case, where such a sentence was offered by 
the defendant on a charge of polygamy to disprove the first mar- 
riage, the Judges held that such a sentence, even admiring it to 
be evidence at all in a criminal* proceeding, was not conclusive evi- 
dence, and that at all events its effects might be avoided by proof 
of fraud or collusion (it). In the case of Robins v. Crucldey , the 
plaintiff having brought a writ of dower, the defendants pleaded 
ne vutjue, decouple ; the replication alleged that Sir W. Wolseley 
libelled the plaintiff in the Spiritual Court, as his wife, charging 
her with adultery with Robins (as whose widow she claimed), and 
praying a divorce ; and that she pleaded that she was the wife of 
Robins, and then set forth the sentence gf the court that she was the 
wife of Robins. The defendants demurred ; and after two arguments, 
the court held the plea to be bad ; and this judgment seems to have 
been founded not merely on the consideration that the bishop could 
not be ousted of his jurisdiction by this plea, but also on the 
ground that such a decree could not be pleaded in bar at all 
against a stranger. Willes, C. J. said ( o ), no determinations in the 
high courts touching lands shall bind strangers ; much less ought 
a sentence in the Spiritual Court, to which Mr. Robins was no 
party, to bind his heirs. And Clive, J. said ( p ), “ Robins was no 
party to the suit; and why the sentence should bind his heirs 1 
cannot conceive; it is mere matter of evidence (q). So upon an 
indictment for forging a will, it may be now proved that the will 
w as a forgery, notwithstanding the probate (r), although the con- 
trary was once held (.s). 

So a judgment of condemnation in the Exchequer is conclusive 
uppii all ( t ), not only as to the right of the Crown to the con- 


(w) It. v. Duchess of Kingston, 11 St. 
Tr. 201. As to the construction of stat. 
1 Jac. I, c. .11, see Polygamy. 

(») 2 Wile. 124. 

(/>) Ibid. 

(#) It was intimated by Willes, C. J., 
and Hat hurst, J., that the sentence was 
not conclusive, because it was not final 
oven between the parties, who might (ac- 
cording to Oughton) at any time apply to 
have it reversed ; and that the Court would 
not be bound by the sentence of a spiritual 
mart, which was not binding even in that 
court. Nolo also, the Court, said, that the 


sentence might possibly be evidence before 
the bishop. 

(r) It. v. Buttery and another, Old 
Bailey, May 6, 181 8. It. v. Gibson, Lane. 
Summer Ass. 1802, cor. Lord Ellenbo- 
rough ; 2 Pothier, by Evans, 356. 

(s) It. v. Vincent, Str. 481. 

(t) Scott v. Shearman, 131. 977 : 11 
St. Tr. 218. See Lord Kenyon’s obser- 
vations in Gcyer v. Aguilar, 7 T. 11. 090. 
Sec Evans’s Observations, 2 Pothier, 354. 
So the judgment of commissioners of taxes 
on an appeal, is final in an action of tres- 
pass against the officer for levying ; and a 
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domnod property, but also in justification of tlic officer who Sentence of 
seized it, where the only question is, whether it was forfeited or t 
not (u). In one case, indeed ( x ), it was doubted whether the Exchequer, 
same doctrine applied to a condemnation by commissioners of 
Excise . 

A con^ction in penalty for adulterating spirits, which does not 
operate in rem , is not evidence between other parties. Such a con- 
viction is not evidence for the defendant in an action for the price 
of spirits sold, in proof of their adulteration (y), and is not evidence 
of the facts stated on another charge in respect of the same goods, 
founded on a different statute (z). In the case of Cooke v. Shall (a), 

Lord Kenyon was of opinion, that an acquittal in the Court of 
Exchequer, upon a seizure made for want of a permit, was con- 
clusive evidence in an action for the seizure, that the permit was 
regular (i), and precluded all question upon the construction of 
the permit. It is, however, observable, that the case was decided 
on a collateral ground (c). 

It has been seen that a condemnation by commissioners of 
Excise is final (d). 


Inquisitions of lunacy are admissible but not conclusive evi- 
dence, when the question is as to the state of the party's 
mind (e). 


warrant of distress for several duties im- 
posed by different Acts of Parliament, cacli 
giving a separate power of distress, is legal. 
Patchctt v. Bancroft and others, 7 T. It. 
307 ; B. N. P. 244. See also 5 Price, 
202 . 

(u) Ibid. 

(x) Henxhaw v. Pleasancc , 2 Til. 1174. 

(?/) Hurt v. JSTaemunara, cor. Gibbs, 
G. J. See also 4 Price, 154 ; 5 Price, 
I!)5. 

(je) Attomcy-gcn . v. King, 5 Price, 

1 95. 

(a) The question reserved upon the trial 
being upon the construction of the permit, 
arid not on the point whether the determi- 
nation in the Exchequer was conclusive, u 
verdict was entered for the defendant. 5 
T. It. 255. 

(5) Coolie v. Shall , 5 T. It. 255 j and 
see 12 Vin. Ab. A. b. 22. 

(e). Supra, note (a). A mere acquittal, 
it has been seen (supra, 282), stands on a 
very different footing as to its effect in 


evidence from a conviction; it may have 
resulted from collateral causes, indepen- 
dent of the merits ; and in such a case 
it may be doubted whether the general 
principle, that a limn is not to he concluded 
by a proceeding to which lie was no party, 
is superseded by the peculiar princi- 
ples which give efFect to judgments in 
rem* 

(d) Supra , 272. And see Terry v. 
Huntington , Hardr. 480. Fuller v. Patch, 
Curtli. 34(5. Lane v. Jfegherg, 11. N. P. 
19. Brown v. B alien, 1 Doug. 407. Iiad- 
nor v. Peeve, 2 15. k P. 391. 

(a) In debt on bond against executors of 
obligor, an inquisition finding that, the tes- 
tator was a lunatic, without lucid inter- 
vals, at the period of* the execution of the 
bond, is admissible, though not conclusive 
evidence. Faultier v. Silk and, another, 
executors of Jcrvoi.se, 3 Camp. 12(5; l 
Collinson, 390. See also Scrgeson v. 
Scaly, 2 Atk. 412. See also Vol. II. til. 
WITO.S. 

v 2 



£92 written evidence: Judgment 

Admiralty Upon the same principles (/), adjudications in the courts of 

decision*. Admiralty, whether domestic (g), or foreign (A), upon prize ques- 
tions, being decisions of an exclusive jurisdiction operating in 
rem , are conclusive evidence upon the matters which they de- 
cide (i), when the same points arise incidentally in other courts; 
whether they involve questions as to the right of propeipy, as in 
actions of trover (A) ; or the questions of compliance or non-com- 
pliance with warranties in actions on policies of assurance ; and 
even although it appear that the court has acted on peculiar rulea. 
of evidence and presumptions which are not consistent with general 
principles (/). 

Accordingly ( m ) it has been held that a sentence of condemna- 
tion by a French court of admiralty during a war between England 
and France, is conclusive evidence to show that the ship was not 
Swedish («). So a sentence of condemnation is conclusive evi- 
dence to show that a ship was not neutral, if that appear to have 
been the ground of condemnation (o). So a condemnation of a 
ship at Malaga, on the ground, inter alia , that the ship was Eng- 
lish, was held to be conclusive evidence that she was not neutral(p). 
And whenever the sentence states the facts upon which the con- 
demnation was grounded, it is conclusive as to those facts (y); as 
where the ship is condemned on the ground that she was enemy's 


(f) " From the time of Lord Hale down 
to the present period it has been clearly 
settled thut ft sentence of condemnation 
in the Court of Admiralty, where it pro- 
ceeds on the ground of enemy’s property, 
is conclusive that the property belongs^to 
enemies, and not only for the immediate 
purpose of such sentence, but is binding in 
all courts and against all persons. The 
sentence of the Court of Admiralty pro- 
ceeding in rem must bind all parties, must 
hind all the world.” By the Master of the 
Rolls, in Kinderley v. Chase ; at the Cock- 
pit, 1801, Park on Insurance, 400. 

(g) 2 East 473. Geycr v. Aguilar , 7 
T. R. 681. GarrelU v . Kensington^ 8 T. R. 
230. Beering v. Royal Exchange As- 
surance , 5 East, 99 ; 1 Sid. 320, Le Caux 
v. Eden, 2 Doug. 600. Kinderley v. Chase 
Fark. I us. 490. 

(At) Hughes v. Cornelius , 2 Show. 232; 2 
Doug. 575. Burrows v.Jemino, 2 Str. 782; 
Roach v. Garran , 1 Ves. 159. Eyre, C. J., 
Observations, 2 II. B. 410. But the sen- 
tence must be given either in the bellige- 


rent courts, or in that of a co-belligerent, 
or ally, by a court constituted according to 
the law of nation*. 8 T. R. 270. Havelock 
v. Rock wood y 8 T. R. 268. Donaldson v. 
Thompson , Camp. 429. 

(?) Barzillay v. Lewis, Park. Ins. 409. 
Baring v. Claggett, 3 B. & P. 201. Sa- 
loucci v. Woodmas, 8 T. R. 444 ; Park. 
Ins. 471. 

(A) Ibid. Per Chambre, J., in Lothian 
v. Hendersoriy 3 B. & P. 513. Baring v, 
Claggett y 3 B. & P. 214. 

( l) Bolton v. Gladstone , 5 East, 155 ; 
5 East, 99. 155 ; 2 Taunt. 85. 

(m) Burr oios v. Jemino . Roach v. 
Garvan, 1 Ves. 159. Eyre, C. J.’s obser- 
vations, 2 II. B. 410. Contra, Walker v: 
W hitter, Doug. 1. 

(») B. N. P. 244 : 2 Show. 232. 

(o) Bemardi v. Motteux , Doug. 554. 
Calvert v. Dovill, 7 T. R. 523. 

( p) - Oddy v. Bovill , 2 East, 473. 

(q) Christie v. Secret an, 8 T. R. 192. 
Marshal v. Parker , 2 Camp. 79. Everth 
v. Hannam , 2 Marsh, 72. Fisher v. Ogle , 
1 Camp. 418. 
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property (r). And where the ground of condemnation is doubtful, 
the Court will look into the proceedings to ascertain the grounds 
of the sentence (s), and will act upon the grounds of that decision, 
provided they can be distinctly ascertained ($)• But such a judg- 
ment must decide the point distinctly : in order to effect a war- 
ranty or Representation in a policy of insurance, the intention of 
the Court to decide the point is not to be collected by inference or 
argument, but by specific affirmation (w) ; and even to this extent 
inch decisions have not without considerable reluctance been held 
to be conclusive (#). If the facts disclosed do not warrant the 
sentence, it will not, as to them, be conclusive (y). 

So if the sentence has not decided the question of property, nor 
declared whether it be neutral, but has condemned the property as 
prize on a different ground, e. g. of a foreign ordinance against 
the law of nations, the sentence, although conclusive on the ques- 
tion of prize or no prize, would not be so on the question of neu- 
trality ( z ). Such a sentence is not admissible, unless it be that of 
a court, constituted according to the law of nations, exercising its 
functions in the belligerent country, or in the country of a co-belli- 
gerent or ally (a) in the war. 

(r) 3 Bos. & Pul. 525. 

($) 3 Bol. & Pul. 625. The sentence is 
binding, if it can be collected from the 
whole of the proceedings that the sentence 
was founded on the fact that the property 
was enemy’s property. Bolton v. Glad- 
stone, 5 East, 155. Baring v. Royal 
Kvchange Assurance Company , 5 East, 

99. If a ship be condemned generally as 
lawful prize, no special ground being stated, 
it is to be presumed that it proceeded on 
the ground that the property was that of 
enemies. Saloucci v. Woodmas , 8 T. R. 

444. Kinderley v. Chase, Park. Ins. 

490. 

(t) Kinderley v. Chase , Cockpit, 1801 ; 

Park on Ins. 544; Sir Will. Scott’s obser- 
vations on the case of Pollard v. Bell , ib. 

Where the sentence of condemnation of a 
foreign prize court, for breach of blockade, 
was expressed with so much ambiguity as 
to render it impossible to ascertain the real 
ground on which it proceeded ; held, that 
the Court was at liberty, upon the evidence 
given at the trial in an action on the policy, 
to determine whether such violation of the 
blockade did take place or not ; held also, 
that a voyage described in tlie policy as to 


B. t but if advised of a blockade continu- 
ing, then to ilf. V., was not illegal. Dal- 
gleish v. Hodgson, 7 Bing. 495. And see 
Nayler v. Taylor, 9 B. & C. 718. The 
Shepherdess , 5 Rob. Adm. R. 262. And 
see Honyer v. Bushin gt on, 3 Camp. 89. 
Bernardi v. Motteux, Doug. 581. 

(«) Per Lord Ellenborougli, C. J., in 
Fisher v. Ogle , Park on Ins. 554; 1 Camp. 

C. 418. 

(x) See Lord Ellenborougli’s observa- 
tions, ibid. 

( 2 /) Calvert v. Bovill, 7 T. R 623. Pol- 
lard v. Bell , 8 T. R. 444. See also Bird, 
v. Appleton, 8T. R. 602. Bolton v. Glad- 
stone , 2 Taunt 85; 2 Camp. 154. 

(z) Pollard v. Bell , 8 T. It. 444. Baring 
v. Claggett, 3 B. & P. 215. Bird v. Ap- 
pleton, 8 T. R. 562. 

(«) Oddy v. Bovill , 2 East, 473. And, 
therefore, a sentence pronounced by the 
authority of a capturing power, within the 
dominions of a neutral country, to which 
the prize has been taken, is illegal, and 
inadmissible to falsify the warrant of neu- 
trality. Havelock v. Rockwood , 8 T. R. 
268. Donaldson v. Thompson, 1 Cutup. 
429. 
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Such a sentence is binding, not only on the parties to the foreign 
suit, but in all courts and on all persons (ft). The admissibility of 
such evidence seems to extend to all decisions of foreign courts of 
competent jurisdiction which operate in rem (c). 

The existence of a foreign law is to be proved as a matter of 
fact(d), The written law of a foreign state must be proved by 
documents properly authenticated (c). The unwritten law, on 
proof that it is unwritten, may be proved by the parol testimony 
of witnesses possessing competent skill ( f ). Upon a questioft 
whether the law of the mother country be the law of a colony, 
the statement of text writers is admissible (ff). Acts of state in 
a foreign country must be proved by authenticated copies of such 
acts (A) ; commercial regulations by copies of such regulations (i). 

So orders of justices on questions of settlement, when confirmed 
at sessions, are conclusive against all (A), as to all the facts stated in 


(6) See Kinder ley v. Chase , Park on 
Ins. 400; where it was held to be con- 
clusive on the fact that the property was 
enemy’s property. 

(c) As in case of marriage. Jtoach v. 
Gar van, 1 Ves. 159. See Lord Hard- 
wieke’s observations, ibid. So on criminal 
charges. Hutchinson's Case, 2 Str. 733 ; 
1 Show. 0. Itoche's Case , 1 Leach, C. C. L. 
100; supra, see Vol. II. tit. Foreign 
Law. Marriage. 

(d) See tit. Foreign Law, Vol. IT. 

(e) Il». In Labon v. Higgin, 3 St-ar- 
kic’s C. 178, a book was produced by the 
French vice-consul, which he said con- 
tained the French code of laws, upon which 
he acted at his office,. Tie said that there 
was in France an office for the printing of 
the laws of France, called the Royal 
Printing-office, where the laws were pub- 
lished by the authority of the French go- 
vernment. The book itself, which con- 
tained not only a body of French laws, but 
a commentary upon them, purported to 
have been printed at that office, and to 
contain a copy of the constitutional charter 
of France; the witness also stated that 
the hook would have been acted on in any 
of the French courts. Abbott, L. C. J., 
admitted the evidence on the authority of 
the case of The King v. Pic ton, HowelFs 
St. Tr. 514. Note, that the objection in 
that- case seems to have been waived. 

( J ) Miller v. Heinrich, 1 Camp. C. 


155. In the case of Dalrymple v. Dai- 
ry mple, 2 Haggard’s Rep. 81, Sir Wm. 
Scott, speuking of the authorities for the 
law on which the validity of a Scotch mar- 
riage was to be determined, observes, “ The 
authorities to which I shall have occasion 
to refer, are of three classes; first, the 
opinion of learned professors, given in the 
present or similar cases ; secondly, the * 
opinions of eminent writers, as delivered 
in books of great legal credit and weight ; 
and, thirdly, the certified adjudications of 
the tribunals of Scotland on these subjects. 

1 need not say that the last class stands 
highest in point of authority. Where pri- 
vate opinions, whether in books or writings, 
incline on one side and judicial opinion on 
the other, it will be the undoubted duty of 
the Court which has to weigh them stare 
decisis ” The practice of a court of justice 
in a foreign country may he proved by wit- 
nesses professionally acquainted with the 
practice. Buchanan v. Bucher, 1 Camp. 
66 . 

(g) It. v. Picton , 30 Howell's St. Tr. 
492. On the same principle (according 
to Lord Ellenborough) which renders his- 
tories admissible. 

( h ) Bichardson v. Anderson , 1 Camp. 
65 n. 

( i ) 30 Howell’s St. Tr. 491. 

(/e) It. v. Northfcathcrston, 1 Sobs. C. 
154 ; 4 Burn. 002. So an order of filiation 
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the order (/), and as to all derivative settlements (m). So an order Proof of 
of removal executed without appeal, is also conclusive (n) as to the forui « nluw * 
settlement of the pauper up to that time, against all the world ; but 
where the justices wanted jurisdiction, the order is a nullity ( o ); 
and may be objected against, even after a lapse of twenty years. 

The proceeding by quo warranto is analogous to a proceeding in judgment 
rent, so that a judgment of ouster against a mayor upon a quo 1 ^ I u ^ )lt0 
warranto is evidence upon a similar proceeding against a burgess 
who claims to have been admitted by that mayor (p) ; and is con- 
clusive evidence, unless fraud can be shown ( q ). So also*a con- 
viction of felony is, for many purposes, a proceeding in rem ; and is 
in general binding against all as to the consequences of the 
attainder. • It is still, however, as has been seen, competent to an 
accessory to controvert the guilt of the alleged principal, although 
the record of conviction is primd facie evidence against the acces- 
sory as to the guilt of the principal. In Buller’s Nisi Prius, a con- 
viction for bigamy seems to be considered to be in the nature of a 
proceeding in rem ; and therefore, as conclusive in an action of 
ejectment upon a question (^legitimacy : this, however, seems to 
be very doubtful in principle (r). 

Where the judgment is admissible evidence against one who Conclusive, 
was neither a party nor privy to it, being a direct, final and con- Bh 0 vvii. raU 
elusive determination of a court of competent jurisdiction upon the 
* particular subject-matter, the rule seems to be, that the judgment 
is conclusive in any other, unless it can be impeached on the ground 
of fraud or collusion (s). Fraud, however, does not merely lower 


is conclusive’ to show that the party is the 
putative father. R. v. Best and others, 6 
Mod. 185. See al6o R. v. Catterall , 0 M. 
& S. 83. R. v. Surratt , Burr. C. C. 73. 
Barrow v. I slip t Salk. 624. R. v. Knap- 
toft , 2 B. & C. 883. R. v. Wick St. 
Lawrence , 5 B. & Ad. 520. R. v. Whe- 
lock , 5 B. & C. 511. Osgathorpe v. Dm- 
worthj 2 Str. 1256. R. v. Oldbury t 4 Ad. 
& Ell. 167. The fact whether the order 
was quashed on the merits or not may be 
inquired into on subsequent removal. R . 
v. Wick St. Lawrence , K. B. Mich. 1833. 
R. v. Osgathorpe Wkelock , 5 B. & C. The 
former quashing was by consent, the pau- 
per not being removable. See Vol. II. 
tit. Settlement, where the decisions on 
this subject are more fully considered. 

(/) Ibid. And R. v. Woodchester, 2 Str. 

1172; B. S. C. 191 ; 2 Bott. 085. 

(//«) It. v. St. Mary, Lambeth , 0 T. It. 


616, R. v. Silchester , B. S. C. 551 ; 2 
Bott. 686. 

(w) 2 T. R. 598; 11 East, 388. R. v. 
Corsham ; and See 2 Salk. 488. Sutton 
St. Nicholas v. Lcverington , B. S. ( C. 
276. 

(o) 8 T. R. 178. Semble , the quashing 
of an order upon an appeal, concludes 
nothing as to the place of settlement ; for 
It may have been quashed because the party 
was not removeable. 

(p) B. N. P. 231. R. v. Lisle, Andr. 
163. 336. 389. R. v. Ilebden, 2 Str. 1109 ; 
2 Barnard, 70; 5 T. R. 72. 

(q) R. v. The Mayor of York , 5 T. R. 
72. 

(■#•) B. N. P. 245; supra , 265, et seq . 
(s) B. N. P. 244; 11 St.Tr. 262. Fraud 
(according to Lord Coke) avoids all judi- 
cial acts, ecclesiastical or temporal. 

u 4 
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Conclusive, 
utiles* fra ud 
be shown. 


Conclusive 
against par- 
ties — when. 


To prove 
custom, &c. 


the evidence to mere primd facie evidence of the fact, capable of 
being rebutted by adverse evidence, but destroys its effect alto- 
gether. For it seems that a record of a judgment in rein is usually 
either conclusive , or wholly inoperative ; except, indeed, in cases of 
felony, where the guilt of the accused depends partly upon the 
guilt of another, as the guilt of an accgsspry depends upon that of 
the principal ; for there the record of the conviction of the principal 
is but primd facie evidence to affect the accessory, who may con- 
trovert the guilt of the principal, notwithstanding the record ( t ). 
A judgment upon a quo warranto against a mayor, is evidence upon 
a quo warranto against one claiming to be a burgess by virtue of 
his admission; it is not indeed absolutely conclusive (u), but it 
cannot be impeached except upon the ground of fraud ( x ). So in 
the Duchess of Kingston’s case , upon the trial of the defendant, on 
an indictment for bigamy, one of the points resolved by all the 
J udges was, that admitting a sentence of the Spiritual Court in a 
jactitation suit to be conclusive evidence for a defendant, yet, that 
still the counsel for the Crown might avoid the effect of it, by 
proving it to have been obtained by fraud and collusion (y). 

Although it is a general rule that a # stranger may be admitted to 
impeach a proceeding to which he was not a party, on the ground 
of fraud or collusion, the reason ceases where the judgment or sen- 
tence is offered against one who was a party to it. In the case of 
Prudham v. Phillips , the defendant proved her marriage with 
A . B . ; this was answered by a sentence in the Ecclesiastical 
Court (to which she was a party), which showed that she was then 
married to another person ; and after much consideration, Willes, 
C. J. refused to permit the defendant to show that the sentence 
had been fraudulently obtained ( z ). Judgments of courts of com- 
petent jurisdiction in foreign countries, upon the subject of mar- 
riage, and all other matters where the adjudication can be con- 
sidered as in rem , seem to be equally binding with the decisions of 
our own courts ( a ). 

Fourthly' (ft), in cases of custom, prescription and pedigree, or 
where general reputation is evidence, a judgment, decree or sen- 
tence is evidence, not only as between the same parties (where it 


(0 Fost. 365, 6, 7; 9 Co. 118, 119; 
supra, England y. Bourk, 3 Esp. C. 80. 

(?/) 11. v. Grimes , Burr. 2598. B. N. P. 
231 ; 2 Barnard, 370. R . v. Lisle, Andr. 
1 03 ; 5 T. It. 72. It. v. llebden , Str. 2109 ; 
11 State Tr. 1261. 


(y) 11 St. Tr. 261. Cross ▼. Salter , 3 
T. H. 639. 

(z) Ambler, 763. 

(i a ) Sec Lord Hardwicke’s dictum., Roach 
v. Garvan , 1 Ves. 169; supra , 294. 


(:r) 5 T. R. 72 ; and see the cases last (ft) Supra, 254. 
cited. 
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would be conclusive upon the same point), but also against all J^provo 
others ; for such evidence is of the same nature, but much stronger, 
than mere evidence of reputation (c). Accordingly, to prove a 
custom, not only an ancient, verdict in prohibition has been held 
to be evidence (d), but also a recent verdict ( e ). * 

So is a decree in the Exchequer, on a commission to try the 
question of custom (/). 

So in the case of a prescription for. a public right of way, a 
verdict against one defendant, negativing such a right, is evidence 
against another defendant who justifies under the same right (<7). 

So upon a question as to the liability to repair a public highway (A), 
or upon the public right of election to a parochial office (£). 

So a special verdict between other parties is evidence to prove a 
pedigree (A). 

Such evidence is not conclusive ( l ), unless both the parties be the 


same. 

When such evidence is adduced to prove a custom or prescrip- 
tion, where general reputation would be evidence, a judgment or 
verdict would be evidence against strangers to the record, as 
falling within the general description of evidence capable of sup- 
porting such an issue, being in fact a solemn adjudication, founded 
upon satisfactory testimony, and therefore certainly as binding upon 
a stranger as much as mere hearsay upon the subject ; but it is 
not, it seems, conclusive, where the party was in fact a stranger to 
the record, because he had not an opportunity to cross-examine 
the witnesses, or to disprove the fact by opposite testimony, and 
ought not to be concluded by the laches of another. 

The proofs of verdicts, decrees and judgments, whether of record Proof of 
or not of record, have already been considered in common with the J ud £ m ents, 

verdicts, 

proofs of public documents in general (wi). At present, such &c. 

*• 


(c) 1 East, 167 t The record of a judg- 
ment in an action of trespass by a corpo- 
ration for putting up stalls in a market, 
the defendant having pleaded a right to do 
so without paying toll, is admissible evi- 
dence for the corporation, being relevant 
to the claim in issue. Lawrence v. Lovell , 
6 C. & P. 437 ; 9 Bing. 466. 

(d) Bac. Ab. 617. 

(e) B. N. P. 283; Carth. 281. 

(/) Cort v. Birkbeck , Doug. 218. 

(g) Bead v. Jackson , 1 East, 366. 

(h) Ibid, and B. v. St. Pancras, Peake’s 
C. 219. 

(t) Berry v. Banner , Peake’s C. 166. 


(k) 1 Burr. 146. B. N. P. 233. Carth. 
79.181. 6 Mod. 386. Sir T. Jones, 221. 
2 Mod. 142, contra . Neale v. Wilding , 2 
Str. 1161. Mr. J. Wright was of opinion 
in that case that the verdict yas admis- 
sible ; the other Judges differed from bim, 
because it was res inter alios acta , and the 
evidence laid before the former jury might, 
for anything they knew to the contrary, 
still be produced. 

( l ) Sec the cases referred to, and also 
Biddulph v. At her, 2 Wils. 23. Mayor of 
Hull v. Horner, Cowp. 111. 

(m) See Public Documents, Pjioof 
of, 223. 
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Proof of matters only will be noticed as are peculiar to this branch of the 
verS” t8, subject. They are either of record or not of record. If of record, 
they are to be proved either by actual production from the proper 
repository, by an exemplification (n) 9 or by a sworn copy(o). 
Records are complete as soon as they are delivered into court 
ingrossed upon parchment, and bepome permanent rolls of the 
court ; then, and not before, a copy becomes evidence (p). A 
judgment of the House of Lords may be proved by means of a 
copy ofahe minute-book of the House of Lords, for the minutes of 
the judgment are the solemn judgment itself (q). An averment 
that a commission has been duly superseded, ought to be proved by 
a writ of supersedeas under the great seal (r). An objection to the 
reading a decree or judgment must be made before it is read (s). 

A verdict is not evidence without producing the judgment, or an 
examined copy, for perhaps the judgment was arrested, or a new 
trial granted (£) ; but the rule does not hold where the trial was 
upon an issue out of Chancery, for there the decree is evidence that 
the verdict was satisfactory ( u ). But the production of the posted 
without the judgment is evidence to show the |pct that there was a 
trial between the parties (#), and the amount of the damages ; or 

(«) See above, 224 ; Bac. Ab. Ev. F. notes, was evidence of an acquittal of one 
Str. 162. charged as a conspirator, withont haling 

( o ) For these proofs, see tit. Public the record formally drawn up. See Vol. 

Documents, &c. II. tit. Con spin acy. Proof of a writ of 

(p) Gil. L. Ev. 22 ; supra, 224 ; B. N. P. execution is not evidence of a judgment, 

283. An allegation in an indictment for except as against a party to the cause, 

conspiracy, &c. that at the quarter ses- Ackworth v. Kemp , Doug. 40, and see 
sions, &c. a hill of indictment was pre- Vol. It. tit. Sheriff. 

ferred against A. B . and found by the ( q ) Per Lord Mansfield. Jones v. Ran- 
grand jury, can only be proved by a cap- dally Cowp. 17 ; Bac. Ab. Ev. 610. 

tlon formally drawn up of record at such (r) Boynton v. Forster , 3 Camp. 60. 

sessions, and by the production of the ori- The Chancellor's order for the supersedeas 
ginal or an examined copy; held therefore is Insufficient. 

that the minutes of the clerk of the peace (*) Layburn v. Crisp, 8 C. & P. 307. 
were inadmissible, although no record had (t) Fitton v. Walker , 1 Stra. 161 ; 
in fact been drawn up. R. v. Smith, 8 B. Wilies, 367 ; B. N. P. 234 ; Hard. 118. 
& C. 341. To prove the time of signing But formerly a verdict was admitted, al- 
fiaal judgment, the day book at the judg- though the judgment was arrested. Gil. 
ment-office, from which the judgments are E. E. 37, 2d edit. 

entered into the docket-books is not evi- (u) Montgomery v. Clarke , Bac. Ab. 
dence. Lee v. Meecock, 6 Esp, C. 177. Ev. F.; B. N. P.234. Hopkins v. Jones, 
Minutes of proceedings at sessions, from 1 Barnard, 243. 

which the record is afterwards to be drawn O) Str. 162; Barnard, 243. B. v. 
up, are not evidence on a subsequent pro- Minims, Esp. N. P. 750. See Harr op v. 
secution for perjury, alleged to have been Bradshaw, 9 Price, 359; Wilies, 367. In 
committed by a witness on a former trial. Farmer v. Hitchingman, Wilies, 367, it 

R. v. Bellamy, 1 Ry. & M. C. 171. But was held that the postea and indorsement 

in the case of The King v. Tooke, it was on it were admissible to prove allegations, 

held that the indictment, with the officer's that u cause (which was proved aliunde to 
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as introductory of the evidence of a witness since dead ( y ) ; or on of ^ 
a trial for perjury (r). verdict*, 

An allegation that an indictment was preferred, and a true bill **• 
found, is not, it has been held, proved by the production of the bill 
itself indorsed as a true bill,^ but should be proved by the record 
made up (a). 

The judgment of a Court is proved by a copy examined with 
the judgment entered on the roll ; proof by the judgment book of 
the court is not sufficient, although the record may not have been 
made up, and although the party interested in the judgment is 
a stranger (ft)* *■ 


have existed) was brought to trial on an 
issue joined, when a juror was withdrawn, 
and the cause referred. See Barnes, 440 ; 
7 Mod. 451. But the posted is not, it 
seeins, evidence to establish the fact 
proved by the verdict. Pitton v. Walker , 
1 Str. 102. In Garland v. Schoones , 2 
Esji. C. 047, Lord Kenyon is reported to 
have held that the mere production of the 
postea was sufficient to establish a set-off 
for tlie defendant, to the extent of the sum 
in^prsed as the verdict in the cause ; and 
.added, that in the case of issues out of 
Chancery, the Chancellor always admitted 
the production of the postea as conclusive 
evidence of the extent of the demand. 
But there it is not usual to enter up judg- 
ment in such a case, and the decree of the 
Court is proof that the judgment stands in 
force. Montgomery v. Clarke , B. N. P, 
234. Hopkins v. Jones , 1 Barnard, 243. 
In the case of Baskcrville v. Brown , 2 
Burr. 1229, which was cited by the party 
offering the postea in Garland v. Schoones , 
the objection was, that the defendant hav- 
ing recovered a verdict for 30 Z. against 
the plaintiff at the same sittings, could not 
set off against the plaintiff’s claim in the 
latter action for 11 1., part of the sum for 
which he had obtained a verdict, without 
deducting the 11 1. There the postea was 
offered, not by the defendant in the latter 
action to establish his set-off, hut by the 
plaintiff in the latter action, to show that 
the plaintiff in the former notion Igid taken 
a verdict for his whole debt. In Foster v. 
Cojnpton , 2 Starkie’s C. 365, it was 
doubted whether in such a case the plain- 
tiff waa entitled to recover half the costs 
on production of the postea , with the 


Master’s allocatur, without producing the 
judgment. The postea is admissible as 
introductory to prove what a witness, 
since dead, swore upon the former trial. 
Pitton v. Walker , 1 Str. 162 ; B. N. P. 
243. B. v. lies, and R, v. Robinson , 
there cited. — To prove the day on which 
the Court sat for the trial at Nisi Prius, 
the record itself must be produced. 
Thomas v. Ansley and Smith , Sheriffs 'of 
London , C Esp. C. 80. Where, however, 
there are proper materials, the postea may 
be indorsed in court, nunc pro tunc. R. v. 
Hammond Page , 2 Esp. C. 650, and 6 
Esp. C. 83. But where a juror has been 
withdrawn, and the cause referred, such 
special circumstances will not be allowed 
to he indorsed in court at the second trial. 
Ibid. It was also held that the postea 
could not be read without a stamp. Ibid. 
In London and Westminster it is not the 
practice, as in country causes, for the offi- 
cer at the trial to indorse the postea ; and 
the postea, with a minute, of the verdict 
indorsed by the officer on the jury panncl, 
is evidence to show that the cause came 
on for trial. R. v. Browne , 1 Mood. Sc M. 
315. The minute being a general one 
against all the defendants, it was held that 
parol evidence was admissible to show that 
one of them was acquitted. 

(y) 1 Str. 162; B. N. P. 243; Ilardr. 
118. 

(s) See Vol. II. tit. Perjury. 

(a) Porter v. Cooper , 6 C. & P. 354. 
So in order to prove that an appeal was 
heard at the sessions, a record must be 
made up. R. v. Ward, 6 C . & P. 366. 

(b) Ayres v. Davenport , 2 N. It. 474 
supra j 224. 
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An office copy of a rule of court is admissible in the same court 
and in the same cause, but not in a different cause, though in the 
same court (c). An office copy of a will received in the course of 
office, need not be proved to be an examined copy ( d ). 

A Judge’s order is sufficiently proved by the rule of court 
thereon (<?). 

Proceedings in Chancery by bill and answer are not records, 
because they are not precedents of justice, being decided according 
to the justice and equity of each particular case ( f ) ; and therefore 
they may themselves be given in evidence (g). 

But regularly, in order to prove the facts on which a decree 
professes to be founded, the proceedings on which it is founded 
ought to be re id in evidence (A). A decretal order in paper may 
be read on proof of the bill and answer (i), or without such proof, 
if they be recited in the order ( k ). 

The decree itself is proved either by means of an exemplification, 
an examined copy, or decretal order in paper (/). 

A sentence of the Spiritual Court of a divorce a memo, et thoro 
has been received as evidence, without proving the libel and other 
proceedings ( m ). The probate of a will consists of a copy of the 


(e) Derm v. Fulford , Burr. 1177. 

(d) Duncan v. Scott , 1 Camp. C. 100. 
(c) Still v. Halford , 4 Camp. C. 17. 
(/) Co. Litt. 260. 

(g) Bac. Ab. Ev. G20. 

(Zi) Com. Dig. tit. Ev. A. 4. Upon a 
question as to the right of the deputy oyster 
meters of unloading, & c. all oysters brought 
within the port of London, and to have 
reasonable compensation ; held, that a de- 
cree in equity upon the same right was 
admissible in evidence, without putting in 
the depositions, although referred to in the 
decree, but that when the decree had been 
put in, either, party was entitled to read 
the depositions. Layburn v. Crisp , 8 C. k 
P. 397. 

( i ) See 1 Keb. 21. Com. Dig. Ev. C. 

( ft) Com. Dig. Ev. C. 1, by Trevor, J., 
in Wheeler v. Lowth, there cited ; but see 
1 Keb. 21. It has been said, that if a 
party. wish to avail himself of the decree 
only, and not of the answer, he may give 
the decree in evidence under the seal of 
the court, and enrolled, without producing 
the answer; and the opposite party will 
he at liberty to show that the point in 


issue was not the same as the present' 
issue. B. N. P. 235 ; citing Lord Thanet 
v. Paterson , K. B. Easter, 12 G. 1. But 
as a general rule, the whole record ought 
to be produced. Com. Dig. Ev. A. 4. So 
in proof of a sentence in the Admiralty 
Court on a libel and answer, or the judg- 
ment of a court baron, the proceedings 
ought to be produced. Com. Dig. tit. 
Evidence , C. 1. Where the mere object 
is to prove the fact that a decree was 
made, or made and reversed, and not to 
prove the contents, proof of the previous 
proceedings is not necessary. Jones v. 
Randall , Cowp. 1 7. And see the observa- 
tions of Bayley, B., in Blower v. Hollis , 
1 Cr. & M. 396. And in the case of an 
ancient decree, where the bill and answer 
have been lost, the decree alone is admis- 
sible. 

{]) Com. Dig. Ev. (c. 1.); and see 
Blotoer v. Hollis , 1 Cr. & M. 396. 
Trowelfiv* Castle, 1 Keb. 21. 

(wi) Stedman v. Gooch*, 1 Esp. C. 4. 
Lord Kenyon, C. J., and? ftarwards in 
K. B. 
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will ingrossed upon parchment, under the seal of the Ordinary, 
with a certificate of its having been duly proved (w). A probate is 
therefore good evidence of the will, as to the personal estate, being 
a copy of it under the seal of the court, which preserves the original 
will in its own custody (o). 

When administration is granted by the Ecclesiastical Court, it 
does not grant an exemplification, but only a certificate that ad- 
ministration was granted (p). And therefore, when a lessee pleads 
an assignment of a term from an administrator, such certificate is 
good evidence ( q ). So would the book of the Ecclesiastical Court, 
wherein was entered the order for granting administration (r). So 
the original book of acts, directing letters of administration to be 
granted with the Surrogate’s fiat, is evidence of the title of the 
party to whom administration is directed to be granted, without 
producing the letters of administration themselves, notwithstanding 
subsequent letters of administration granted to another, the first 
not being recalled (s). So an examined copy of the act-book, 
stating that administration was granted to the defendant, is proof 
that he was administrator, in an action against, him, as such, with- 
out notice to produce the letters of administration (0* So the act 
of the court indorsed upon the will is as good evidence with respect 
to^the title to personalty as the probate itself (w). But although 
the probate of the will has been produced, the will itself cannot be 
read in evidence upon the mere production of it by the officer of 
the Ecclesiastical Court (a*), without some indorsement upon it for 
the purpose of authentication. In an action against an executor 
for money had and received, after notice had been proved to pro- 


(w) 3 Bac. Ab. tit. Executory B. N. P. 
244. 

(i o ) B. N. P. 240. 

(p) B. N. P. 240. Knapton v. Cross , 
8 G. 2, K. B.; Bac. Ab. Ev. F.; 1 Lev* 
25. 

(q) B. N. P. 446. 

(r) Ibid, and Elden v. Keddell , 8 East, 
187. Bac. Ab. Ev. F. 631. Polhilfv. 
Polhill, 1701. 

(.?) Elden v. Keddell , 8 East, 189. 

(t) Davis v. Williams , 13 East, 232. 
Kay v. Clarke , ib. 238. 

(w) Docv. Barnard, Cowp.295. Where 
by the practice of the Ecclesiastioal Court 
no book imis kept, but a memorandum 
only iudorssijt w entered at the foot of the 
original whl^ thc officer of the court, it 
was held, that the production of the will 


with such memorandum was sufficient evi- 
dence of the executor’s title; and also, that 
an exemplification of several letters of 
administration relating to the same estate 
on one parchment, with one 3 1. stamp, was 
sufficient. Doe v. Gunning , 2 Nev. & P. 
260. 

(x) B. v. Barnes, Starkie’s C. 243. 
Per Raymond, C. J., in Coe v. Western- 
ham, Norfolk Summer Assizes, 1725. Sel. 
N. P. 793 : tf I cannot allow the original 
will to prove property in the executor; 
the probate must be produced, or perhaps 
the Ecclesiastical Court will not allow this 
to be the testator’s will. Besides, until 
probate, a man dies intestate; and if his 
executor die before probate, his executor 
shall not be executor to the first tes- 
tator.” 


Sentences 
of Spiritual 
Courts. 
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Sentences ducc the probate, it was held, that the original will produced by 
Courts? 1 * 1 * 1 of the Ecclesiastical Court, and bearing the seal of that 

court, and indorsed as the instrument on which the probate was 
granted, with the value of the effects sworn to, was admissible as 
secondary evidence (y). Where a probate has been lost, an exa- 
mined copy is evidence to prove the party to be the executor, for 
the probate is an original document of a public nature (z). In such 
case it is the practice of the Ecclesiastical Court to grant, not 
a second probate, but an exemplification only (a). 

The minute book of the Ecclesiastical Court is evidence ot a 
decree for discovery pronounced in that Court, although no decree 
be drawn up ; nothing in practice being done with the minutes 
unless the alimony be not paid (6). 

Although it be a general rule that the probate or ledger-bdok be 
no evidence, except in relation to the personal estate, yet the ledger 
may in some instances be secondary evidence as to a devise of 
a real estate ; as where, in an avowry for a rent-charge, the avow- 
ant could not produce the will under which he claimed, that belong- 
ing to the devisee of the land ; but producing the Ordinary’s 
register of the will, and proving former payments, it was holden 
to be sufficient evidence against the plaintiff, who was devisee of 
the land charged (c), Since the ledger-book is a roll of court, it 
seems that a copy is admissible evidence (d). Although a probate 
be no evidence to prove the contents in a will, in order to establish 
a pedigree, since it is but a copy, and the seal of the court docs 
not prove it to be a true copy, unless the suit relate only to the 
personal estate ; yet the ledger-book, it seems, in such cases is 
admissible evidence, as being a roll of court, and made under the 
authority of the Spiritual Court, to prove such a relation (e). 

To prove that the probate has been revoked, an entry of the 

(y) Gorton v. Dyson , 1 B. 219; and qu, a probate was not evidence, because it was 
whether it would not be good original evi- a copy of a copy. 

dence. The probate-act book, containing (a) Shepherd v. Shorthouse, 1 Str. 
an entry that the will was proved and 412. 

probate granted, was held to be the origi- (b) Howleston v. Smyth, 2 C. & P. 
nal, and primary evidence ; and, therefore, 25. The practice of the court is proveablc 
to be sufficient proof that the parties were by oral evidence. Beaurain v. Scott, 3 
executors, although the probate was not Camp. 388. 
produced, nor any excuse offered for its (c) Ca. K. B. 375 ; B. N. P. 246. 
non-production. Cox v. Allingham , 1 Jac. (d) B. N. P. 246, where it is said that 
515. And sec Garrell v. Lister, 1 Lev. the contrary had been often ruled, on the 
25. mistaken ground that the ledger was a 

(e) Hoe v. Nelthorpe, 1 Salk. 154. R. copy, 
v. Haynes, Skirm. 584. In R. v. IJaynvs, (t?) R. v. Ramsbottom , 1 Leach, C. C. L., 
Comb. 331), Holt, C. J said, that a copy of 30, in note. 
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revocation in the book of the Prerogative Court, which is the 
record of the proceedings of the court, is good evidence (/). 

A judgment of an inferior court, not of record, is usually esta- 
blished by the production of the book containing the minutes 
of the proceedings of the court from the proper place of deposit, 
proved to be such by oral testimony. Copies of court-roll9, and of 
proceedings in the Ecclesiastical and inferior civil courts, are also 
evidence, since the originals are public documents (g). And it is 
said, that as it is not usual for inferior courts to draw up their 
records in form, but only short notes, copies of those short notes 
are good evidence (A). It appeal's also, that in the case of an 
inferior court, such as a court-baron, hundred, or county-court, 
evidence should be given of the proceedings previous to the judg- 
ment, as well as of the judgment itself (i), in order to show that the 
proceedings were regular (It). In an action for a malicious arrest, 
on process out of the Sheriff's Court in London, it was held that, 
in order to prove the averment that the former suit was wholly 
ended, &c., it was sufficient to show an entry in the minute-book of 
“ withdrawn by the plaintiff's order,” opposite to the entry of the 
plaint, and to prove that it was the course of the court to make 
sucli an entry upon an abandonment of the suit by a plaintiff (/). 

It is said that when actions are brought against justices of the 
peace, they must show the regularity of their convictions, and that 
the informations upon which their convictions were founded must 
be produced and proved in court ( m ). But it seems that the con- 
viction itself, when proved under the hand and seal (if necessary) 
of the magistrate, is sufficient evidence that the judgment which 
it recites was given (»). In the case of Massey v. Johnson ( 0 ), it 


(/) B. N. P.240. 

( 1 g ) 12 Vin. Ab. A. h. 20, pi 40. 

(A) Per Ha{e, in R. v. Hains, 12 Vin. 
Ab. A. b. 20, pi. 49; Comb, 037. Fisher 
v. Lane, 2 Bl. 834, per Lord Tenterden. 
R. v. Smith, 8 B. & O. 342. But see 
Pitcher v. Pinter, 12 Vin. Ab. A. b. 48, 
contra. If they are not entered in the 
books they may be proved by the officer 
of the court, or other person cognisant of 
the fact. Dyson v. Wood , 3 B. & C. 
451. 

(i) Cora. Dig. tit. Evidence, C. 3. 
Fisher v. Lane , 2 Bl. 836. Arundel v. 
White , 14 East, 216. 

(h) Vide supra, 209. In an action on 
a judgment of an inferior court, the de- 
fendant may (it has been held) plead that 


the cause of action did not arise within 
the jurisdiction of the court. Herbert 
Cooke , Willes, 36, in note ; or may take 
advantage of it on evidence at the trial. 
See 2 Mod. 272. See Appendix, 303. 

(l) Arundel v. White, 14 East, 216. 
See Macally*s case, 9 Co. 69, where the 
brief note of the plaint was as follows: 
u sb. J. M, & R» R . Debt 500 1. pledges 
C. Z>. by R. F. serjeant,” and was held 
to be sufficient to warrant the arrest. 

(m) Str. 710; but see yol. II. tit 
Justices. 

(n) Per Holt, C. J., Fuller v. Fotch, 
Holt, 287 ; Carth. 346 ; Hardr. 478. VoL 
II. 

(o) 12 East, 67. 
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was hold that a magistrate might justify, by virtue of a conviction 
of the plaintiff as a vagrant, although the warrant of commitment 
alleged that the plaintiff had been charged on the oath of T. S. } 
and in fact no charge had been made by T. S. f but the defendant 
had been convicted upon the information of another person, and 
although the conviction itself was informal. But it was observed, 
that the case would have assumed a very different shape if there 
had been no information to ground the conviction (jp). In the case 
of Gray v. Cookson and others ( q ), it was held that the defendants, 
having jurisdiction over the subject-matter, were protected by a 
conviction drawn up after the commencement of the action. 

An Act of Parliament, in making certified copies evidence of the 
proceedings of a court, does not take away the right of proof by 
the production of the original proceedings (r). 

Where the parties have submitted themselves to the jurisdiction 
of an arbitrator appointed by themselves, his decision, as has been 
observed, will Tie conclusive upon the subject-matter to the extent 
of his authority (#)• In order to establish his award or judgment, 
it will be necessary to prove his authority by proof of the submis- 
sion bonds, or other written or parol authority, and to prove the 
due making of the award ( t ). 

A foreign judgment should be authenticated by an exemplifica- 
tion or copy under the seal of the court. In such case it is not 
sufficient to prove the hand-writing of the Judge, without also 
proving that the seal affixed to it is the seal of the court («). If a 
colonial court be proven to have no seal, other proof, as by the sig- 
nature of the Judge, must be given to entitle it to credit (v). It is 
not sufficient to produce what purports to be a copy under the seal 
of one who is proved to be clerk of the court (,-r). A divorce under 


( p ) Per Le Blanc, C. J. ib. 

(q) 16 East, 13. 

(r) So held in reference to the Insolvent 
Act, 7 Geo. 4, c. 67. Northam v. La- 
touche , 4 C. & P. 140. 

(*) Supra, 272. And see Doe v. 
Dosser, 3 East, 11. 

(f) See Vol. II. tit. Award. 

( u ) Henry v. Adey, 3 East, 221. 
Black v. Lord Braybroohe , 2 Starkie’s 
C. 7. Appleton v. Lord Braybroohe , 2 
Starkie’s C. 6 ; 9 Mod. 66. Alves v. Bun- 
bury , 4 Camp. 28. Buchanan v. Bucher , 
1 Camp. 63. Flindt v. Atkins, 3 Camp. 
216. If a colonial court possess a seal, it 
ought to he used, although so much worn 
as no longer to make any impression. 


Cavan v. Stewart, 1 Starkie’s C. 626. 

(v) Appleton v. Lord Braybroohe , 2 
Starkie’s C. 11. Alves v. Bunbury , 4 
Camp. 28. 

(a?) Ibid. But it seems that an 
examined copy of a foreign judgment 
would be admissible; 6 M. & S. 36. 
Adamthioaite v. Synge , 1 Starkie’s C. 183. 
In Alison v. Furnival , 1 Cr. M. & B. 277, 
it was held that an agreement of reference 
made in France was proved by an examined 
copy, and the evidence of the attesting 
witness, the original being deposited with 
a notary in Paris for safe custody, and 
proof being given of the established usage 
in France not to allow the removal of a 
document so circumstanced. 
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the seal of a foreign court is not evidence without calling persons 
to prove the law of the country (y). 

A judgment, decree, or sentence, may be impeached by proof, 
first, that it never existed, or was void ab initio (z) ; secondly, 
that it was fraudulent and covinous ; thirdly, that it has been 
revoked. — First, that it never existed, as by showing that the 
alleged probate was forged (a) ; that the testator had bona no - 
tabilia in another diocese (ft) ; that the testator is still living ; 
but not that the will was forged (c), or that the testator was non 
compos , or that another is executor (rf), for this would be to falsify, 
the judgment (<?). In trespass, where the plaintiff had been con- 
victed upon four convictions, for carrying on his trade, upon the 
same day, it was held to be a sufficient answer to three of such 
convictions, that the justices had no jurisdiction, although the con- 
victions had not been quashed (/)< An Ecclesiastical Judge is not 
liable to an action, though he excommunicate a party erroneously, 
but it is otherwise if he excommunicate not having jurisdiction (y). 
So it may be shown that a person is not within the scope of the 
bankrupt laws, although the commissioners have declared him to 
be a bankrupt (/*). But nothing which might have been insisted 
upon by way of appeal against a sentence can be urged in answer 
to the evidence supplied by the sentence (i) ; and therefore, where 


(y) Oaner v. Lady Lanesborough , 
Peake’s C. 17. See Fremoult v. Dedire , 
1 P. Wras. 431. 

(z) No appeal need be made against 
an order where the justices wanted juris- 
diction; see Vol. II. tit. Settlement; or 
against the proceedings of commissioners, 
in respect tp matters as to which they had 
no authority. Attorney-general v. Lord 
Ilotham , 1 Taunt. 219. 

(a) T. Raym. 404-0; 2 Sid. 359. 

(b) B. N. P. 247 ; 1 Sid. 359. Noel v. 
Wells, 1 Lev. 135, per Buller, J. ; 3 T. R. 
131 ; 5 Rep. 30. 

(c) But upon an indictment for forging 
a will, it may be proved that the will was 
a forgery, notwithstanding the probate. 
JR. v. Buttery and Macnamara , 1 Burn, 
by Chetwynd, 771. In the case of an in- 
ferior court not of record, the party may 
show that the cause of action did not arise 
within the j urisdiction. Herbert v. Cooke, 
WilTes, 30, note (or). 

(d) Stirling's Case, II St. Tr. 223. 

(e) 1 Lev. 235 ; 2 Keb. 237. 

VOL. I. 


(/) Durden v. Cripps , Cowp. 040. 
So as to an order of removal. Vid. 
infra . 

(j g ) Ackerley v. Parkinson , 3M. 6c S. 
411. See also Moody v. Thurston , 1 Str. 
481; Vol. II. tit. Justices. Brown v. 
Bullen , 1 Doug. 407. Lord Itadnor v. 
Reeve, 2 B. & P. 391. 

(h) In strictness, the reason why the 
adjudication of the commissioners in such 
cases is not obligatory, is, that it is merely 
an ex parte proceeding, and partakes no 
more of the nature of a judgment than 
the finding a bill of indictment by a grand 
jury. 

(i) R . v. Grundgn f Cowp. 315. The 
case was put on the same footing with a 
decree in the Admiralty Court, which 
must stand till reversed. Note, the Court 
doubted whether Mr. Crawford, the pro- 
secutor, was a member of Queen’s College; 
but held, that eveu if he were, the sentence 
was not examinable but by appeal to the 
visitor, and that the King’s Coarts could 
not interfere. As to the general principle 

X 
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upon an indictment for assaulting a gentleman commoner, and 
expelling him from the gardens of a college, the defendant relied 
upon a sentence of expulsion, it was Keld to be no answer, 
that a sufficient number of members had not concurred in the 
sentence. So it may be shown that Commissioners having 
especial power by an inclosure act to make an award have not 
pursued that power (A). Secondly, That it was fraudulent t>r 
covinous, for strangers ought not to be bound by such a 
proceeding. Accordingly, in the Duchess of Kingston's Case , 
it was resolved that, even admitting the sentence in the Spi- 
ritual Court to be conclusive, still the effect might be removed by 
showing collusion (Z). And in a much later case, it was held, that 
a sentence of divorce from the first marriage, obtained in Scotland 
by fraud on the part of the husband, would be no bar to a prosecu- 
tion for bigamy (m). In an action for assault and wounding the 
plaintiff, it may be shown that an acquittal upon an indictment 
charging the injury as a felonious wounding, was fraudulent and 
collusive (»). So where an executor pleads judgments recovered, 
the plaintiff may reply that they are covinous (o). So a stranger 
to a fine or recovery may avoid it by showing collusion (p). So 
if it appear on the face of the proceedings that the party to be 
affected by a foreign judgment, or by process of foreign attach- 
ment, was never summoned, or never had notice of the proceed- 
ing (</). But it is a general rule, that a person who was a party to 


that a sentence by the members of a col- 
lege, or by the visitor an appeal, is con- 
clusive, see Phillips v. Bury , Skinn. 447 ; 
2 T. R. 34G. Dr. Patrick’s Case , 1 Lev. 
65. Dr. Widrington r s Case , 1 Lev. 23. 
Case of New Coll., 2 Lev. 14. 

(A) Bex v. Washbrooke, 4 B. & C. 732. 
For the further consideration of the sub- 
ject of jurisdiction, especially as regards 
the operation of a judgment or sentence 
to protect those who had jurisdiction to 
pronounce it, see Vol. II. tit. Justices. 

(l) 11 St. Tr. 230. 262; 1 Ves. 159; 
And. 392. 

(m) Martin Lolly f s Com* Russ, fit Ry. 
C.C. L.237. 

(«) Crosby v. Leng f 12 East, 409, 

(o) Lloyd v. Maddox , Moore, 917. 

(p) 11 Str. 262. 

(q) Buchanan v. Rucker,] 9 East, 192. 


Cavan v. Stewart , 1 Starkie’s C. 525. It 
is against natural justice to convict a man 
without a summons, R. v. Cotton , 1 Sess. 
C. 179; 1 Bott, 486; 1 Burn’s J. 254, 
23d ed. Doe v. Gartham , 1 Bing. 357. 
B. v. Gaskin , 8 T. R. 209. Williams v. 
Lord Bagot , 3 B. & C. 772, in error. The 
husband need not be summoned in case of 
a criminal proceeding against the wife. B. 
v. Ellen Taylor , 3 Burr. 1681. In B. v. 
Clegg , Str. 475, an order of bastardy 
made at sessions set out no summons, 
but the Court said they would presume one. 
In order to sustain a suit in England for 
damages awarded by an admiralty court 
abroad, the transcript of the proceedings in 
the admiralty court should show expressly, 
and not by mere inference, the sentence of 
the admiralty court, and that the defendant 
was within its jurisdiction, Obicini v. 
Bligh , 8 Bing, 335. 
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the proceeding (r), or who might have been aparty(s) to it, cannot 
show collusion in order to repel the judgment Thirdly, That the 
judgment has been reversed, as that letters of administration have 
been revoked (t), or the probate repealed ( u ). But an appeal against 
a sentence is no answer to the sentence (j) ; and an attainder stand* 
ing unreversed, although founded upon an insufficient indictment, 
is valid and pleadable in bar (y). Other evidence to impeach the 
truth of a record is inadmissible ; it is not competent to a party to 
prove that a verdict was improperly entered by mistake (z). 

Secondly, inquests of office, depositions and evidence, taken in 
the course of a judicial proceeding. Such inquests as are of a 
public nature, and taken under competent authority, to ascertain 
a matter of public interest, are, upon principles already announced, 
admissible in evidence against all the world. They are very ana- 
logous to adjudications in rem , being made on behalf of the public ; 
no one is properly a stranger to them ; and all who can be affected 
by them usually have the power of contesting them. In general, 
where property is vested in the Crown upon an inquest of office, by 
a coroner, escheator (a) or other officer of the Crown the parties 
affected by the inquest have a right of traverse reserved to them, 
or they may proceed by monstrans de droit. Upon a finding of 
felo de se, the executor or administrator may remove it into the 
Court of King’s Bench, and traverse it ( b ) ; for it would be hard 
that he should be concluded by an inquisition, which is nothing 
more than an inquest of office, taken behind his back (c). By the 
express provisions of many statutes, inquests of office before esche- 
ators are required to be held in a public open place, and every one 
is to be heard in evidence (d). And by the provisions of these sta- 
tutes the remedy by traverse and monstrans de droit has been much 


(r) Prudham v. Phillips , Str. 2 ; Am- 
bler, 763. 

(s) Mayo v. Browne, 11 St. Tr. 213. 

(t) 2 Sid. 359. 

(w) 3 Lev. 1 35 ; but note, such repeal 
would not invalidate a payment to the 
executor. Allen v. JDundas , 3 T. R. 125. 

(ar) Hervey y s Case , 11 St. Tr. 207. 212. 
Ann. 11. 

(y) 4 Co. 45; 2 Hale, 251. Price v. 
Oldfield, And. 222 ; 2 Sid. 359. An ex- 
ecution on an erroneous judgment is good 
till reversed, 1 Lord Ray. 546. An ac- 
cessory cannot take advantage of error in 
the judgment against the principal, 1 Hale, 
625. It. v. Baldwin , 3 Camp. ,265 ; and 
see Holmes v. Walsh, 7 T. R. 465. Judg- 


ment against the husband for treason, not 
reversed, sufficient to deprive the wife of 
her dower ; per Lawrence, J. ib, 

(z) Reed v. Jackson, 1 East, 355. 

( a) See as to the writ of escheat, the st. 
1 H. 8, c. 8. The inquisition on such a 
writ is evidence to show, according to the 
finding of the jury, that the party died 
without heirs. 

(b) 1 Hale, P. C. 416, 17. Barclay's 
Case, Easter, 45 Ed. 3 ; but Ld. Coke held 
otherwise, 3 Inst. 55. 

(c) According to Lord Hale, 1 P. C. 
416,417. East's P. C. 389. 

(d) 34 Ed. 3, c. 13 ; 36 Ed. 3. c. 13; 1 
H. 8, c. 8; 2 & 3 Ed. 6, c. 8 ; 3 Comm. 
260. 

x 2 
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Inquisi- 

tion*. 


enlarged (e). Upon the same principle, upon the execution of a 
writ of extent, one who claims property in the goods which are in 
possession of the defendant may assert his claim before tjie sheriff, 
and cross-examine the witnesses adduced by the prosecutor (y*). 
But still it seems that the finding of a fugam fecit by the coroner s 
inquisition against one who occasioned the death of another, is 
conclusive (g), although a jury upon the trial find otherwise (h) ; 
yet, upon principle, a traverse ought to be admitted in that case as 
well as upon the finding a party felo de se (i). 

Since then the usual effect of such inquest of office is to vest the 
property in the Crown, reserving to the party affected, in most 
instances, a right of traverse, the consequence seems to be, that 
such inquisition, standing undisputed and unreserved, would be 
conclusive as to the right of property, not only as between any 
claimant and the Crown, but also, as in the case of Toomes v. 
Etherington ( k)> between any other parties. 

The plaintiff* in that case sued as administrator of Toomes, upon 
a judgment recovered by the intestate against the defendant ; the 
defendant pleaded that the intestate was felo de se , whereby the 
judgment was forfeited ; the plaintiff replied a subsequent statute 
of pardon, to which the defendant demurred, and the judgment 
was given for the defendant ; because by the finding of the inquest 
the debt and damages were vested in the king, and the statute 
contained no words of restitution. 

Upon an issue devisavit vel non, the question was, whether the 
inquest of the coroner, super visum corporis, finding the testator 
lunatic, was admissible : and the Court was divided upon the 
point (/) ; two- of the Judges deeming it to be inadmissible, because 
the parties were not the same, the one being a civil and the other 
a criminal proceeding. But in that case the dissentient Judges 
expressed their opinion that an inquisitio post mortem would be 
admissible, because it was a civil proceeding, and because of the 
antiquity of it, to prove a pedigree ( m ) ; and the Chief J ustice cited 
Lord j Derby's Case , where an inquisitio post mortem had been 
admitted (ra). 


(<?) 3 Comm. 360. 

(/) J?. v. Bickfaj, 3 Price, 454 ; and 
the sheriff having refused to permit such 
interrogatories to be put, the Court set 
aside the inquisition. 

(g) 1 Will. Suund. 362, n. 1. 

(h) Ibid. 

(?) See 1 Saund. 362, n. 1. 

(ft) 1 Saund. 36Z, 


(l) The inquest was read at the instance 
of Pratt, J., although he was of opinion 
that it was not, in strictness, admissible ; 
because it was an issue out of Chancery, 
and merely to inform the conscience of the 
Chancellor. Str. 68. 

(?n) Jones v. White , Str. 68. 

( n ) And see B. N. P. 228; and per 
Hardw. C.in Sir ll ugh Smithson's Case, lb. 
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In Sergeason v. Sealy (o), Lord Hardwicke said that inquisitions 
oflunacy, inquisitions post mortem, and others, were always admis- 
sible, though not conclusive. In the case of Burridge v. The Earl 
of Essex ( p ), an inquisition post mortem , setting out the tenor of 
a deed, was held to be evidence of the deed. 

An inquisition oflunacy may be considered to be in the nature 
of a proceeding in rem, since it is instituted by the direction of the 
Lord Chancellor, to whom, by special authority from the king, 
the custody of idiots and lunatics is entrusted (q), to inquire into 
the state of the party’s mind. In the case of Faultier v. Silk (r), 
Lord Ellenborough, upon a plea of non est factum to a declaration 
on a bond, admitted proof of an inquisition taken on a commission 
of lunacy, against the obligor (to whom the defendant was executor), 
upon which he had been found to be a lunatic ; but held that it was 
by no means conclusive. So such an inquisition has been received as 
evidence in a criminal case, to show the insanity of the prisoner ( 5 ). 

In the case of The Queen v. Sutton and others ( t ), upon an indict- 
ment against the defendant for the non-repair of Kelm bridge, 
(under an alleged obligation ratione tenures,) the defendants 
gave in evidence a presentment against the vill of Kelm, in the 
reign of Edward the Third, upon which the defendants had been 
acquitted, the jury upon that presentment finding, in answer to 
questions put by the Court, that the bridge had been built within 
60 years of report of the men of the county passing that way ; 
and as to the question, who of right ought to repair the bridge, 
having answered that they were ignorant : and it was held 
that the presentment and finding, which had been removed into 
Chancery, together with a grant of pontage for the repairs of the 
bridge, soon afterwards granted by the Crown, were admissible in 
evidence on the part of the defendants to negative the alleged 
immemorial liability to repair the bridge. 

From the judgment in this case, the Court appear to have been 
of opinion that the inquest was admissible as a public proceeding, 
in which the jury might properly inquire, not only whether the 
persons charged, but also in general who, and whether any one, 
were liable to the repairs («). 


( 0 ) 2 Atkins, 412. Faultier v. Silk, 1 
Collinson, 31)6; 2 Madd. Ch.‘576. 

(p) 2 Lord Rayrn. 1202. An inquisitio 
post mortem , and traverse thereon, Is evi- 
dence, although it be voidable. Leighton 
v. Leighton, Str. 308; ib. 1151. 

(q) 3 P. Wms. 108. 

(r) 3 Camp. 126. * 


(«) JR. v. Bowler, O. B. June 1812; 
cor. Le Blanc and Gibbs, Js. See Vol. II. 
tit. Will. 
it) Ad. & Ell. 676. 

(m) Bay Icy v. Wylie, 6 Esp. C. 85. 
Vicar of Killington v. Trin. Colt., 1 VViln. 
170. In Borne v. Brent on , 8 B. & C. 747, 
an inquisition taken under the stat. 4 Ed. 1> 
x 3 
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iuquisi* Where an inquisition has 'teen taker! without legal authority it 
iwm * is inadmissible ; as in Latkow v. Earner ( x ), where it was held, that 
an inquisition by the sheriff to ascertain to whom the goods seized 
under an execution against A . belonged, was not evidence for A . . 
in an action brought by A • against the sheriff. 

Oeposi- Depositions ( y ) of witnesses (2), although made under the sanc- 

admiU'ibie! 1 tion of an oath, are not in general evidence as to the facts which 
they contain, unless the party to be affected by them has cross- 
examined the deponents, or has been legally called upon, and had 
the opportunity to do so ; for otherwise one of the great and 
ordinary tests of truth would be wanting (a). Since evidence of 
this kind is of a weak and secondary nature, it is not admissible, 
unless it be, first, the best evidence, and also unless the party 
against whom it is offered, or the party under whom he claims, has 
had the power of cross-examination, and has been legally called on 
so to do ; which must be proved by showing, secondly, that he 
was a party to the proceeding; thirdly, that it was a judicial pro- 
ceeding ; fourthly, that he cross-examined, or might have done so. 
There are some exceptions where the proceeding is of a public 
nature, or the evidence falls within the general scope of the rule 
as to reputation. 

must-be ^ * s an * ncontrover tikle ru l e > when the witness himself may 
dead or be produced, his deposition cannot be read, for it is not the best 

absent. evidence (A). But the deposition of a witness may be read not only 

where it appears that the witness is actually dead, but in all cases 
where he is dead for all purposes of evidence ; as where diligent 
search has been made for the witness and he cannot be found (c), 


wa9 received, although the commission 
could not be found. And see Hardcastle 
v. Sclater , 2 Gwill. 787. Anderton v. 
Magawly , 2 Bro. P. C. 

(x) 2 H. B. 437. Gloseop v. Poole, 3 
M. k S. 175 r 

( y ) As to depositions taken before Jus- 
tices, see Vol. II. tit Depositions. 

(z) The oral testimony of a witness 
on a former trial stands upon the same 
grounds. B.N. P. 242. Skerwin v. Clarges, 
12 Wil. 3; 1 Ld. Raym. 730. A deposi- 
tion by an interested witness is not admis- 
sible any more than his testimony would 
he. Depositions of parishioners tending to 
charge the defendant with costs, on an in- 
formation for money received by him for the 
use of the parish, are admissible In evidence 
where the witnesses are not relators wen* 


tioned by name in the information. Att.- 
Gen . v. Griffiths, 1 Kenyon, 126. 

(a) Supra , 24. 

\h) Str. 920; Godb. 193. 320; Salk. 
278. 281. 286; 4 Mod. 146; Hob. 112; 
Hardr. 232 ; 5 Mod. 9. 163. 277 ; T. Raym. 
170. 335, 336. Fry v. Wood, 1 Atk. 45. 
Coker v. Farewell, 2 P, W. 563 ; B. N. P. 
239. 

(c) Godb. 326; L. Ev. 106; 2 Str. 920. 
Benson v. Olive, 2 Str. 920. If the party 
cannot find a witness, then he is as it were 
dead to him ; and his deposition may be 
read, so as the party make oath he did 
his endeavour to find him, hut that he 
could not see him, nor hear of him. Godb. 
326; 12 Vin. Ab. A. b. 36. To entitle a 
party to read a deposition taken upon in- 
terrogatories, it is not sufficient to show 
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where he resides in a place beyond th§ jurisdiction of the court (d), 
or where he has become lunatic or attainted. 

It has even been said, that if a witness, having been subpoenaed, 
falls sick by the way, his deposition may be read (e). So if the 
witness h^d been kept out of the way by the adversary (/), or labour 
under any infirmity which incapacitates him as a witness (g). So 
the deposition of a party absent in Ireland has been admitted (A)* 
According to the practice of the Court of Chancery in directing an 
issue at law, an order is made that the depositions of witnesses 
shall be read on the trial, on satisfactory proof that they are unable 
to attend in person (i). The principal object of the order is con- 
venience in dispensing with the ordinary preparatory proof (A). 
Where depositions have been taken in perpetuamrei memoriam, and 
a witness afterwards becomes a party to the suit, his deposition 
cannot be read, for the intent of the deposition was to perpetuate 
testimony in case of the death of the witness ( l ). And so it was 


that the witness was a seafaring man, and 
that he lately belonged to a vessel in the 
Thames, without proving for what port the 
vessel was bound, or that any inquiry had 
been made for the witness. 

(d) Lord Altkam v. Bar l of Anglesey , 
Gil. Eq. Cas. 16. 18; Rep. temp. Holt, 
736. 

(e) Mod. 283, 284 ; Ld. Raym. 729 ; 
P. Will. 288, 289; 12 Mod. 215. 231; 
Bac. Ah. Ev. 625 ; ,Vin. Ab. A. b. 31, pi. 
10 ; 1 Ves. & Beames, 22. Jones v. Jones , 
1 Cox’s Cas. 184. In JR. v. Hogg , C. C. & 
P. 176, the deposition of an old and bedrid- 
den woman was allowed to be read, there 
being no probability that she would be 
able to attend at a future assizes. But 
Patteson, J., in R, v. Savage , 5 C. & P. 
143, held that although the illness of a 
prosecutor might be a good ground for 
putting off the trial, it was not so for the 
purpose of receiving his depositions. A 
deposition in Chancery cannot, without a 
special order, be read, on the ground 
that the witness cannot attend by reason 
of sickness. And see Harrison v. 
Blades , 3 Camp. C. 445, and Vol. II. 
tit. Deposition. It seems, on the whole, 
to be clear that the courts will not, at all 
events, admit the deposition of a witness 
in evidence whilst any reasonable hope 
remains that the witness may be able to 
attend on some future opportunity. 


(f) Green v. Gatewicke , B. N. P. 243. 
(i g ) B. N. P. 239; Ld. Raym. 1166. 
Fry v. Woody 1 Atk. 145. So it has been 
said, if the witness be unable to travel. 
But see the case of Harrison v. Blades, $ 
Camp. 445. And see Vol. II. tit. Depo- 
sitions. 

(h) 11 Mod. 210; 2 East, 251. Hod- 
nett v. Forman, 1 Starkie, 90 ; Gil. Eq. R. 
16. 18 ; but see Tr. p. Pais, 7th ed. 385, 
386, where a distinction is taken between 
Ireland, and a place out of tbe king’s do 
minions. 

(i) Corbet v. Corbet, lVes.& Beames, 340. 
(k) Palmer v. Lord Aylesbury, 15 V es. 

176. 

(0 Tilley* s Case, Lord Raym. 1009; 1 
Salk. 286. Depositions having been taken 
in perpetuam rei memoriam, the inheri- 
tance afterwards descended to the person 
who was sworn as a witness; and the 
Judges of the C. P. and of the Coqrt of 
K. B. held, that the depositions could not 
be read ; and Holt, C. J., said, that such 
depositions could not be read in any case 
until the death of the witness, much less 
in a case where the witness was himself a 
party; see Holer oft v. Smith, Eq.Cas. Ab. 
224; Trin. 1702; Vin. Ab. Ev. A. b. 31, 
pi. 42. Baker v. Lord Fairfax , Str. 101 ; 
B. N. P. 242. Where a plaintiff in equity 
appointed a witness bis executor, who re- 
vived the suit, his deposition wus ordered 
x 4 


Witness 
must be 
dead or 
absent 
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held, where a deponent became interested after his examination in 
a court of equity, but was no party to the suit(m) ; and yet if the 
witness become interested by operation of law, the case seems, with 
respect to the question of evidence, to be just the same as if he had 
become blind or lunatic ; and in equity depositions have been 
admitted under such circumstances (w). Where a witness has 
been examined on interrogatories by consent, on account of his 
expected absence, yet if he be not absent at the time of the trial 
his deposition cannot be read (o) ; but it is not necessary that he 
should be actually on his voyage when the trial comes on ; if he be 
on board and ready to sail, or if the ship has been compelled to put 
back (p) upon a temporary exigency, the deposition is still evidence. 
Reasonable proof must be adduced by the party who offers the 
deposition in evidence, to show the necessity of resorting to it (q). 
The statement in the deposition itself is insufficient (r). Upon an 
application by the defendant, a trial for a misdemeanor has been 
postponed, upon his consenting, by writing under his own hand, to 
the examination of a witness for the Crown upon interrogatories ( s ). 

Secondly, a deposition is not admissible unless the parties be the 
same ; for a stranger to the former suit had no opportunity to cross- 
examine, and therefore cannot be affected by the depositions (t) ; 
and he cannot use them against one who was a party, because he 
could not have been prejudiced by them, and therefore, for want 
of mutuality, ought not to take advantage of them (tt). 

to be read on such trial. Andrews v. Beau - that several months ago he belonged to a 

champ , 7 Sim. 65. vessel lying in the River Thames, without 

(m) Baker v. Lord Fairfax, Str. 101. showing the nature of the vessel, or whither 

(n) 2 Ves. 42. Olyn v. Bank of Eng- she was hound. Falconer v. ( Hanson, 1 

land, Holer oft v. Smith, Eq. Cas. Ab. Camp. 171. 

224. Ooss v. Tracy, 2 Vernon, 609; 1 (r) Proctor v. Lainson , 7 C. & P. 629. 

P. Wins. 287; 2 Vernon, 472. Haws ( s ) Highfield v. Peake,*M. & M. 110. 

v. Hand, 2 Atk. 615. In Glyn v. Bank R.v. Morpheto,2 M. & S. 602. The same 

of England, 2 Yes. 42, Lord Hardwieke thing was done upon the trial of Mr. 

said such evidence was allowable on good Hastings ; see 2 M. & S. 603. 

reason, for the evidence was to be taken as (f) B. N. P. 242. Cooke v. Fountain, 
it stood at the time of the witness’s exami- 1 Vern. 413 ; 2 Hoi. Ab. 679 ; Hob. 155. 
nation, which should not be set aside unless (u) Bac. Ab. Ev. 626. Rushworth v. 
it could be supplied by other evidence. Countess of Pembroke, Hardr. 472 ; Gil. 

( o ) Proctor v. Lainson ,7 C. & P. 629 ; Ev. 55 ; but see Vin. Ab. Ev. A. b. 31 ; 

2 Salk. 691 ; 2 Tidd’s Pr. 854. For it is pi. 47. This principle seems to have been 

an implied condition that the attendance extended to a case where the party against 

of the witness is not practicable. whom the depositions were offered in evL 

(p) Fonsick v. Agar, 6 Esp. 92. Ward dence had himself read the depositions in 

y. Wells, 1 Taunt. 462. a former cause. Atkins v. Humphreys, 1 

.(</) Proctor v. Lainson, 7 C. & P. 629. Mood. & R. 523. Otp an issue from Clian- 

lt lias been held to be insufficient to show eery between A . & B., it was held, that 

that the witness was a seafaring man, uud depositions produced by B. in Chancery, in 


Witness 
must be 
dead or 
absent. 


Identity of 
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; Accordingly on an appeal of murder an appellant could not give identity of 
in evidence an indictment for the same murder, and what a witness pwtie * 
had sworn upon the trial (or); and as the evidence on the indict- 
ment was not evidence for the appellant, neither was it for the 
appellee ( y ). A . preferred his bill against B. } and B. exhibited 
his bill touching the matter against A . and <7. ; on a trial at law 
it was held, that C. could not use the depositions in the same 
cause between A. and B. } but that the whole must be tried as 
res nova (z). The depositions or evidence of a witness in one cause 
cannot be evidence in another, where the verdict would be inad- 
missible ; for the oath cannot be given in evidence without first 
giving the verdict in evidence ( a ) ; for otherwise it would not appear 
that the oath was more than a voluntary affidavit. But it is not 
necessary that the depositions should have been made, or the evi- 
dence given in the same proceeding, providing the parties be the 
same; in the Court of Chancery, depositions in one cause are 
frequently read in another ; and in courts of law the evidence 
which the witness gave on a former trial may be read after his 
death in a subsequent one (6). 

But although the parties are the »*mie, yet if the same matters identity of 
were not in issue in the former cause, the depositions, it is said, are ^tter" 
not evidence (c) ; this rule, however, at all events, does not apply to 
cases where depositions are offered against those w ho were not 

a suit of C. against B ., were inadmissible. ultimately rejected, because the witness 

Qu. And see the observations on this sub- could not give the words, but only the 

ject. Pliill. on Ev. 571, 8th ed. fact. In Chancery, depositions taken 

(x) 1 Sid. 235 ; 2 Haw. 430; 2 Roll’s thirty years ago have been admitted to be 

Rep. 460; 2 Keb.384; Bac.Ab. Ev. 629. read, although the parties were not the 

The reason assigned is, that an indictment same ; because they related to the same 

is not evidence on an appeal, and that ap- land, and the tenants were parties to it, and 

peal is a new cause, and therefore it is the plaintiff’s title did not then appear, 

necessary to have the parties face to face. B. N. P. 240 ; Chan. Cas. 73 ; Bac. Ab. 

{y) B. N. P. 243 ; 1 Sid. 325. Ev. 627 ; Eq. Ca. Ab. 627. If A., claim- 

( z ) Law of Evid. 108 ; Hard. 472 ; ing two estates, M. and N., convey 2V. to 
12 Vin. Ab. 109, p'l. 24. B., and bring ejectment against C., who has 

(a) B. N. P. 242; 1 Sid, 325; but see recovered Af. from him in ejectment, the evi- 

253, n. (i). It seems to be sufficient to dence of witnesses examined for A, is not 

give the posted in evidence. admissible for B. in an ejectment brought 

(&) Per Lord Kenyon, 4 T. R. 290. by B. against C. y who has recovered the 

Pyke v. Crouch, Lord Raym. 730. Pit ton estate N. from him. Doe d. Foster v. 

v. Walter , Str. 162. Green v. Gatewicke, Lord Derby, 1 Ad. & Ell. 783. Formerly 

B. N. P.243; 12 Mod. 319; Barnard, 21 3. depositions in perpetuam rex memoriam 

243. Lord Palmerston's Case , cited by were not published till after the death of 

Lord Kenyon, 4 T. R. 290, where upon a the witnesses, which was attended with 

trial at bar it was held, on all hands, that inconvenience, because they swore with 

what Lord Palmerston Ifwore upon a for- impunity. Bac. Ab. Ev. 627* 

mer trial wns evidence, the witness having 4 (c) AUlbone v. the Attorney-general, 

died in the interim ; but the evidence was Vin. Ab. Ev. A. b. 31, pi. 45. 



314 WHITTEN EVIDENCE: JUDICIAL INSTRUMENTS* 

Ideality of parties to the former suit, as matter of reputation, for there the 
jHatterT circumstance that the same matter was litigated, has been 

urged as an objection to the evidence (<f). 

Neither does the objection apply in criminal cases ; a deposition 
made upon a particular charge may frequently be read upon the 
trial of the prisoner for another. A deposition taken upon a charge 
of assault and robbegr may be read upon a trial for murder, the 
transaction being the same(e). 

Privity of Depositions in a former cause cannot in general be read against 
Claim. one who does not claim under the party with whom such deposi- 
tions were taken ; but in equity, if a legatee bring a bill against 
the executor, and prove assets, it is said that another legatee, 
although no party, may have the benefit of those depositions (/) ; 
at law they may be read where the defendant claims in privity 
with the defendant in the former suit ( g ). 
in a legal Thirdly, in order to admit a deposition, or the oral testimony of 
proceeding. a w jt n ess in a former cause, it is necessary to show that such a 
cause or proceeding legally existed, for otherwise it would not 
appear that the deposition was anything more than a mere volun- 
tary affidavit of a stranger (Aj? It seems to be a general rule, that 
the depositions or evidence in a former cause are never admissible 
in evidence unless the verdict or judgment would in itself be 
evidence (i). 

It is also a rule, that no extra-judicial deposition can be used 
in evidence ; for the party was not bound to take any notice of 

{d) Infra , 319. and payment of the consideration ; held, 

(e) R, v. Smith , 2 Stark ie’s C. 208. that on the trial the depositions taken in 
And see Radburn's Case, 1 Leach, 457 ; the first suit by the purchaser were pro- 
and Vol. II. tit. Depositions. perly rejected. Humphreys v. Pensam, 

(/) Coke v. Fountain, Vem. 415; 32 1 Myl. & Cr. 580. 

Vin. Ab. 160, pi. 27. A party executed a (g) Earl of Bath v. Battersea, 5 Mod. 
power of appointing funds in settlement in 9 ; 12 Vin. Ab. Ill, pi. 81. 
favour of children, after the death of one, (h) B. N. P. 242. Sherwin v. Clarges , 
the mother and the survivors executed a 12 Will. 8; Lord Raym. 730. 
voluntary conveyance in favour of children ( i ) B. N. P. 242. Because the giving 

of the deceased, and ‘ subsequently con- the verdict, &c. in evidence is a prepara- 
veyed the premises to a purchaser, who tory step; but it seems that the production 
filed a bill to set aside the voluntary con- of the postea would be sufficient to warrant 
vcyance, and a bill was also filed to the reception of such evidence, since it 
establish the sale, by a partner of the would show the fact that a trial was had 
purchaser, alleging the consideration to between the same parties. It should seem, 
have been paid in part with his money, however, that where a new trial is granted, 
and a suit was afterwards filed against the and one of the witnesses dies in the mean- 
two latter parties to establish the convey- time, his evidence on the former trial 
ance, and set aside the sale as fraudulent would be admissible, although the verdict 
and collusive, in which suit an issue was itself would be inadmissible. 4 T. R. 290. 
directed as to. the bonajidcs of the sale, 
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the proceeding. Accordingly, upon an indictment for a libel, Extra-jadi- 
depositions before a magistrate were not admitted in evidence, as rowsibie. 
they would have been under the statutes of Ph. & Mary, in cases 
of felony (j). Nor are they so in any case where the proceeding is 
coram nonjudice ( k ) ; as, where a voluntary affidavit is made before 
the Master (Z), such an affidavit would not be evidence, unless the 
admission of the party who made it would be evidence (w). So if 
the bill has been dismissed on account of the irregularity of the 
complaint ( n) f as if the depositions are taken in a revived suit, where 
a bill of revivor does not lie(o), for in such a case there is no 
complaint before the court in which depositions can regularly be 
taken. But if the bill be dismissed merely because the matter is 
not proper for a decree in equity, although within the jurisdiction 
of the court, the depositions may be read in another cause between 
the same parties (p). Where the proceeding is merely voidable, it 
seems that the depositions may be read ; but it is otherwise where 
it is absolutely void ( q ). But in some instances where depositions 
have been irregularly taken, a Court of Equity will order that they 
shall stand (r). Depositions before justices cannot be read on an 
indictment for treason, or for a misdemeanor, or upon the trial of an 
appeal, or in a civil action (5), for they are extra-judicial. It was 
held, that depositions in the Court of Wards were not evidence in 
the King’s Bench to prove the same title (£). 

It has frequently been held, that depositions taken in a Spiritual 
Court cannot be used, even by consent ( u ), in a Court of Common 
Law(x), because it is not a court of record. Yet the same objec- 
tion applies to depositions in Chancery. In Breedon v. Gill (y) f 
Lord Holt expressed an opinion that depositions before commis- 
sioners of excise might, if the witnesses died, be afterwards read 
before the commissioned of appeals. And depositions under the 
statutes of Philip & Mary, and 7 Geo. 4, c. 64, are read upon trials 
for felony, although they are not of record (z). And it is tQ be 


(j) JR. v. Paine, 5 Mod. ; 12 Vin. Ab. 
Ev. A. b. 31. 

(A) Stock v. JDcnew, Yin. Ab. Ev. A. b. 
31, pi. 16. 

(l) Sty. 446; May v. May , K. B. at 
Bar ; Bac. Ab. Ev. 628. 

(m) Ibid. 

(n) 1 CU. Ca. 175; Backhouse v. Mid- 
dleton, Gil. Ev. 56. 

(o) 1 Ch. C. 175. 

(p) Smith v. Veale,* Lord Raym. 735 ; 
Ch, C. 175; 3 Ch. Rep. 72; 12 Vin. Ab. 
101), pi. 15. Noyder v. Peacock , ib. 112, 
pi. 41. 


(g) Str. 308. 

(r) Murray v. Wise , cited Str, 308. 

(s) 2 Hale’s P. C. 286; Lord Raym. 
730. 

(t) 2 Roll. R. 212. 

(u) March, 120. 

(x) Litt. R. 167 ; B. N. P. 242 ; 2 Roll. 
Ab. 679; Bac. Ab. Ev. 628 ; 2 Hale, 285; 
March, 120 ; 1 Haw. c. 42; Vin. Ab. Ev. 
A . b. 3 1 . The power of taking depositions 
has since been enlarged. See Vol. II. tit. 
Depositions. 

(y) Lord Raym. 222, 

(z) Sc# 2 Hale, 284. 
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Extra-judl- observed, that these statutes do not expressly direct that these de- 
mi»8lMe. ad " positions shall be evidence; they were, indeed, originally intended 
for a different purpose, and they become evidence as authorized 
proceedings in the course of the same prosecution. In Welsh 9 s 
Case (a), Lord Hale assigns two reasons why, upon an indictment 
for a forcible marriage with Mrs. Puckring, the deposition of Mrs. 
Puckring before commissioners appointed to dissolve the marriage, 
if they thought fit, should not be read : First, because it was a pro- 
ceeding accoiding to the civil law, in a civil cause; secondly, 
because she was interested ; and does not hint that it was an ob- 
jection that the court was not a court of record. With respect to 
depositions in the Ecclesiastical Court, C. B. Gilbert lays it down 
that they may be read when taken in a cause over which they have 
jurisdiction, as far as relates to that cause, since they are lawful 
oaths, and a man may be indicted for violation of them (/>). When, 
indeed, they are taken in a cause over which they have no autho- 
rity, as where the realty is concerned, they clearly are not admis- 
sible (c). Where depositions have been taken in an ancient suit to 
perpetuate testimony, it cannot be objected that the answers were 
given to leading interrogatories, since the party to the proceeding 
might have objected to them, and have had them expunged, instead 
of which he allowed publication to pass, and the evidence to be 
exemplified ( d ). 

Neither, where interrogatories and cross-interrogatories have been 
exhibited by the parties, can the answers of the deponent be ob- 
jected to on the ground that the witness was interested ( e ). 

Power to Fourthly, a deposition is not evidence against one who had not 
examine ^ ie P owcr or liberty to cross-examine the witness, and does not 
claim under one who had that power (/ ). Accordingly, depositions 


(a) 2 Hale, 285. 

(b) Gil. Ev. 00. 

(c) Gil. Ev. 60 ; 2 Roll. Ab. 079 ; Litt. 
R. 107; March, 120. 

(d) Williams v. Williams , 4 M. k S. 
497. See Examination in Equity, p. iv. 
There was a presumption, in the above 
case, that publication passed in the life- 
time of the witnesses. See the observations 
of Bayley, J., 4 M. & S. 603. 

(e) Ogle v. Palcski , Holt’s O. 485. 

(/) Ilardr. 472. 215 ; 2 Jones, 164; 

Wils. 214, 215; Hob. 155; 2 Roll. Ab. 
079; 1 Vem. 413. Where barrack com- 
missioners, acting under 47 Geo. 3, c. 1, in 
taking public accounts, examined wit- 
nesses, and put their depositions ip 


writing ; and an information having been 
filed against the defendant relative to cer- 
tain contracts, the matters were referred 
to arbitration; held, that the arbitrators 
could not receive such depositions, having 
been taken without the defendant having 
had an opportunity of being present, or of 
cross-examining the witnesses. Attorney- 
general v. Davison , 1 M. & Y. 100. The 
examination of a witness taken before 
commissioners on an inquiry, cannot be 
read as evidence on a petition to expunge 
the proof of a creditor who was not a party 
to that inquiry. Ex parte Coles , Buck, 
242; Cooke, B. L. 552, 8th ed. Ex parte 
Campbell , 2 Moore, 51. 
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taken before commissioners of bankrupt, being ex parte , were not 
evidence previous to the statutes ( g ) by whifch they are made 
evidence in particular cases (A). In Chancery, the witness was 
examined de bene esse ; an answer was put in ; but the witness was 
so ill, that he could not be cross-examined, and before the end of 
three weeks he died, and all the Judges held that the deposition 
was not evidence (i). So if before the coming in of the answer, the 
defendant not being in contempt, the witness die (A). Where, 
however, the defendant is in contempt for refusing to answer, the 
objection ceases, for it was his own fault that he did not cross- 
examine the witnesses (/). And in general, where the party has 
had an opportunity to cross-examine in the course of a regular legal 


proceeding, and has neglected to 
effect as if he had cross-examined 

(g) 5 G. 2, c. 30, s. 41, which directs 
that the proceedings under a commission 
may, upon petition, be entered of record, 
and that true copies, signed and attested 
as therein directed, shall be evidence in 
case of the death of the witnesses. And the 
stat. 49 G. 3, c. 121, s. 10. And now see 
the stat. G G. 4, c. 86, ss. 90 & 92, which 
make depositions in bankruptcy, in certain 
cases, conclusive ; also the stat. 2 & 3 
Will. 4, c. 44, s. 7, which makes such de- 
positions evidence in certain cases, the 
deponents being dead. See also the stat. 
59 G. 3, c. 12, as to the examinations of 
prisoners touching their settlements ; and 
see tit. Bankruptcy — Examination — 
Settlement. 

( h ) 1 Lev. 180 ; Lord Raym. 220; T. 
Jones, 53. Janson v. Wilson, Doug. 224. 
Bowles v. Langworthy , 1 T. R. 366 ; 2 
Roll. Ab. 079 ; B. N. P. 242, The depo- 
sitions of deceased witnesses taken before 
commissioners of bankrupt, on the opening 
of the commission, and cancelled by the 
assignees afterwards appointed, are not 
evidence against the assignees in an action 
by the bankrupt. The assignees in sucli 
a case have no opportunity of cross-exa- 
miniug the witnesses at a meeting which 
is strictly private. Chambers v.Berna&coni, 

1 C. M. 6c R. 352. 

(i) Brown's Case, Hardr. 315. Dutton 
v. Colt, Sir T. Raym. 335. But see Oh. R. 
.90 ; Yin. Ab. Ev. A. b. 31, pi. 8. A depo- 
sition is not admissible before answer put 
in, or party is in Contempt, unless he had 
the opportunity of cross-examining. Caze- 


do so, the case is the same in 
(>»)• 

nove v. Vaughan , 1 M. & S. 4. So if the 
witness be examined without service of 
the order so to do. Mulvany v. Billon, 
1 Ball &B. 413. 

(k) Hard. 215; 2 Jon. 164 ; 2 Wils. 563 ; 
for there the defendant had not an oppor- 
tunity of cross-examining. In such case, 
the party, it is said, may apply to the 
Court of Chancery that the deposition 
may be read, and if the Court see cause, 
they will order it ; and this order, it is 
said, will bind the parties to assent, but 
will not bind the Court of Nisi Prius. Gil. 
Ev. 57 ; B. N. P. 240; 2 Jon. 164. 

(l) Gil. Ev. 56. And see Cazenove v. 
Vaughan , 1 M. & 8. 4. The observations 
of Le Blanc, J., ib. ; B. N. P. 240; Com. 
Dig. Ev. C. 4. 

(m) Cazenove v. Vaughan, 1 M. & S. 4. 
The plaintiffs filed a bill hi Chancery for 
the examination of a witness de bene esse , 
and the defendant did not put in any an- 
swer. The plaintiffs gave notice to the 
defendants of an order obtained from the 
Court for the examination, and of the 
questions intended to be put, and examined 
the witness the same evening, who set off 
the next day, and never returned. The 
plaintiffs obtained a further order for pub- 
lication of the deposition, in order that it 
might be read at the trial, and the deposi- 
tion was admitted in evidence. Bee Gil. 
Ev. 62, 64, 4th ed.; 4 Mod. 140. Howard 
v. Tremaine, Hardr. 315, semb. contra , 
1 P. \Vms. 414. Copeland v. Stanton , 
B. N. P. 240 ; Com. Dig. Ev. C. 4. 


Power to 

cross- 

examine. 
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Evidence given by a witness on the trial of an issue directed by 
the Court of Chancery is evidence in an action upon the trial of 
an ejectment after the death of the witness against the lessor of 
the plaintiff, who was the plaintiff in equity (»). For the lessor 
had the power of objecting to the competency of the witness, the 
same right of cross-examination, and of calling witnesses to dis- 
credit or contradict the testimony of the witness. 

Depositions taken de bene esse , before the answer of the defen- 
dant, are not admissible in a Court of Law, since they are taken 
before issue joined (o). But a Court of Equity will sometimes 
direct them to be read ( p ) ; such an order, however, is not bind- 
ing in a Court of Law (9). Where, upon a bill to perpetuate tes- 
timony, the defendant was in contempt, and would not answer, 
and the plaintiff had a commission, and examined witnesses de 
bene esse, and the defendant joined in the commission, and cross- 
examined some of the witnesses produced for the plaintiff, and 
before the coming in of the answer the witnesses died, it was held, 
after much debate, that the depositions were admissible between 
the parties on a trial at law, for otherwise a bill to perpetuate testi- 
mony would be of no use (r). There the defendant joined in com- 
mission, and cross-examined, but the principle seems to extend to 
all cases where the defendant refuses to answer (5), for otherwise 
he might wait till all the witnesses were dead, having in the mean- 
time prevented his antagonist from perpetuating their testimony (f). 
Where the adverse party has had liberty to cross-examine, and has 
not chosen to exercise it, the case is the same in effect as if he 
had cross-examined (w). 


(n) Wright v. Doe d. Tat ham, 1 Ad. & 
Ell. 3. Note, that in the suit in equity 
others than the defendant in the ejectment 
were co-defendants. In the above ease it 
was said that the lessor of the plaintiff had 
the same opportunity, on both occasions, of 
calling witnesses for the purpose of contra* 
diction. Other parties being opponents in 
the former suit, this may not perhaps be 
strictly true ; but it seems to be sufficient 
to warrant the reception of such evidence, 
that the party against whom it is offered 
had the opportunity to cross-examine and 
to contradict the testimony by adverse 
proof. 

( 0 ) 2 Jones, 164 ; Vin. Ab. A. b. 31, pi. 
12.22. Dutton’s Case, Sir T. Baym. 335 ; 
Hardr. 315 ; 2 P. W. 162. Hall v. Hod- 
desdon , 12 Vin. Ab. 106. 

( p ) 2 Jones, 164. 


( q ) Ibid, supra, 317 (k). 

( r ) Show. 363, 264 ; Carth.265 ; 4 Mod. 
147 ; Salk. 276; 12 Vin. Ab. 110. 

(s) But great stress was laid upon that 
fact by Grey, J., Carth. 265. 

(t) See Brown’s Case , Hardr. 315 ; Vin. 
Ab. Ev. A. b. 31, pi. 23. Dutton's Case, 
T. Rayra. 335 ; Law of Evid, 114 ; Vin. Ab„ 
Ev. A. b. 31, pi. 12; and the observations 
in Cazenove v. Vaughan , 1 M. & S. 4. 

(w) Cazenove v. Vaughan , 1 M. & S. 4. 
The defendant not having put in any an- 
swer to the bill, the plaintiffs.obtained an 
order for the examination of the witness, 
and gave notice to the defendant, and of 
the interrogatories intended to be put; and 
on the same evening examined the witness, 
who left London the next day fora foreign 
country, and never returned. The plain- 
tiffs obtained a further order, that the do- 
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Depositions relating to a custom, or prescription, or pedigree, Depositions 
where reputation would be evidence, are admissible against de^ce^T 
strangers; for as the traditionary declarations of persons dead prove repo- 
would be admissible, d fortiori , their declarations on oath are 
so ( x ). Where, however, depositions relate precisely to the same 
issue (y), or are made post litem motam , they cannot be re- 
ceived^). On the trial of a question between the lord of a When ad- 
manor and a copyholder, as to a custom insisted upon by the lord ,ni8sible * 
in respect of copyholds granted for two lives, that the surviving 
life should renew, paying to the lord such fine as should be set by 
the homage to be equal to two years improved value, it was held, 
that depositions in an ancient suit,' instituted against a former lord 
of the manor by a person who claimed to be admitted to a copyhold 
for lives, upon a custom for any copyhold tenant for life or lives 
to change or fill up his lives, paying to the lord a reasonable fine, 
to be set by the lord or his steward, and which depositions were 
made by witnesses on behalf of the copyholder, were admissible 
evidence for the lord, as depositions of persons standing pari 
jure with the new copyholders ; it was not proved that the per- 
sons making such depositions were copyholders, but it appeared 
from the depositions themselves that they were such, or that they 
were persons acquainted with the custom of the manor. And it 
was held that their depositions, supposing them to be admissible 
only as declarations of persons deceased, were not inadmissible 
on account of their having been made post litem motam , because 
the same custom was uot in controversy in the former suit as in 
the latter (a). Where, however, the lis mota was on the very 
point, the depositions and declarations of persons in respect of it 
would not be evidence, since it is doubtful whether the deposition 

position of the witness should be published ; grind at mills, as in the case of the Settle 
and, upon the trial, it was held that the Mill.* Depositions of this kind have ever 
deposition might be read, since the defend- been received. I have heard them read 
ant might have cross-examined, if he had twenty or thirty times on the circuit which 
been so inclined. I used to go, without objection ; and I re- 

tar) B. N. P. 230. Cont v. Birkbeck, member particularly, that in the case of 
Doug. 219 ; 4M. & S. 491, where Lord the Leeds Mill , they were admitted as the 

EUenborough said, “ These depositions, depositions of persons standing in pari 
made by persons standing in pari jure or jure. 9 * 

in eodemjure, I consider to be evidence, (y) Case of the Berkeley Peerage , 4 

and so they have been considered in all Camp. 401. Case of the Banbury Peerage , 

times. The depositions furnish evidence infra, 331. R. v. Cotton, 3 Camp. 444 ; 

not only against the parties making them, 4 M. & S. 486. 

but against all persons who stand in the (z) 4 M. & S. 486. 

same relation, in the same manner, in all (a) Freeman v. Phillips , 4 M. Sc S. 

cabes of customs, such as the custom to 486. 

* See Cart v. Birkbeck , Doug. 219. 
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when*#^ 008 w ^ nesses selected and brought forward to support one side of 
mlsBlble* the question, and who partake of the feelings and prejudices be- 
longing to that side, can be depended upon as those 0f fair and 
impartial witnesses (6). . 

In the case of Tooker v. The Duke of Beaufort f the depositions 
as well as the return to the Exchequer under a commission to 
inquire whether the Prior of St* S within or the Crown was seised 
of certain lands upon the dissolution of the priory, were held to 
be admissible in evidence, and the depositions seem to have been 
considered as standing on the same footing with the return itself (c). 

A deposition between any parties is evidence to contradict a 
witness (d), but it is not evidence to support the testimony of a 
witness (e). 

Depositions Where a witness is likely to be abroad at the time of the trial, 
resident the party who requires his testimony may move the Court in term 

abroad. time, or apply to a Judge in vacation, for a rule or order to have 

him examined on interrogatories de bene esse , before one of the 
Judges of the Court, if he reside in town, or if in the country, or 
abroad, before commissioners specially appointed, and approved 
of by the opposite party, whose consent is essential. The Court, 
in furtherance of the application, where it is necessary, will put 
off the trial (/) at the instance of the defendant, if the plaintiff 
will not consent; and if the defendant refuse, the Court will not 
give him judgment as in case of a nonsuit (g). Where a witness 


(&) See the observations of Bayley, J. 
4 M. &S.405. 

(c) Barr. 148. 

(d) 12 Mod. 818; 4 St. Tr. 205; 2 
430, s. 9. 12; 2 Keb. 384 ; Bac. 

Ab. Ev. * 629. See 22. v. Buchcorth , 
Raym. 170. An examined copy is suffi- 
cient for this purpose. High field v. Peake, 
1M.&M. 110. A foimer deposition of 
the witness may be used to impeach his 
testimony, by showing omissions $r vari- 
ances which affect his capacity or honesty, 
but according to TheQueen’s Case , and the 
recent resolutions of judges, the deposition 
must be produced and shown to the witness, 
and is to be considered as evidence given 
for the prisoner. Qu. whether a deposi- 
tion may not be shown to witness to refresh 
his memory without making the deposition 
evidence. 

(e) What a man himself who is living 


has sworn at one trial can never he given 
in evidence at another to support him, 
because it is no evidence of the truth; 
for if a man be of that ill mind to swear 
falsely at one trial, he may do the same 
at another, on the same inducements, 
B. N. P. 242. It is added that what a 
man says in discourse, without premedi- 
tation or expectation of the cause in ques- 
tion, is good evidence to support him, 
because that shows that what lie swears 
is not from any undue influence. But if 
a man has sworn at one trial different 
from what he has sworn at another, this 
is good evidence to his discredit. 

{/) Parley v. Neumham^Doug. 419. 
Calliard v. Vaughan, 1 B. & P. 211. 

(g) Tidd’s Prac. 852. The application, 
in the first instance, is for a rule or sum- 
mons to show cause, upon an affidavit, 
stating that the witness is material, and 
that he resides or is going abroad. If the 
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was unable from illness to attend the trial, an<i was not likely to Deposition# 1 
recover, leave was refused to examine him upon interrogatories, as reLimt 
♦ to his attention of a deed, although it was sworn that the defen- ftbrottd - 
dant had at one time admitted the execution of the deed ; and the 
Court also refused to dispense with the attendance of the witness 


upon the trial on such grounds (A). 

The stat. 13 Geo. 3, c. 63, s. 40 & 44, directs, that where an India: 
action is brought in any of the courts at Westminster, upon a cause tion ofwit- 


of action arising in India, the Court may award a mandamus nesses in. 
to the Judges of the courts of India for the examination of wit- 


nesses ; and that the depositions, duly taken and returned, shall 
be deemed as good and competent evidence as if the witnesses 


bad been sworn and examined viva voce(i)» 


adversary consent, the Court will make nesses abroad on depositions, which cannot 

the rule absolute, or the Judge wiU make be done without the other party’s consent, 

an order upon the summons. The inter- such consent would never be given, but the 

rogatories are then prepared, and are applicant would be driven to the expense 

signed by counsel, and ought not to con- of applying for a commission. The costs 

tain leading questions* A copy of the in- of the commission to examine witnesses 

terrogatories is then given to the opposite abroad, were not allowed to the party who 

attorney, with notice of the time when the obtained the commission, although suc- 

witness is to be examined, in order that he ce-sful, the examination being peculiarly 

may file cro^s interrogatories if lie think for his benefit. Bridges v. Fisher, I 

proper. At the time appointed, the wit- Bing. N. C. 510. A commission for the 

ness is taken, together with the interroga- examination of witnesses in a foreign 

tories, to the Judge’s chambers, or before country, directed the commissioners to 

the commissioners appointed by the rule examine the witnesses on interrogatories, 

or order, where he is examined ; and his and to reduce the examinations into writ- 

depositions being sworn to, copies are made ing in the English language, and send 

out, and delivered to the party requiring the same to England ; and to swear and 

them. And as the depositions are only interpret the dopositions of such witnesses 

taken de bene esse , they cannot be made as did not understand the English lan- 

use of, if the witness should happen to be guage. It appeared by the return, that 

in this country at the time of the trial, the depositions in the first instance were 

The party succeeding is not entitled to the reduced into writing in the foreign lan- 

costs of examining witnesses on interroga- gnage, and translated by the interpreter 

tories, or taking office-copies of the depo- into the English language, within an in- 

sitions, but each party pays ills own ex- terval of six weeks. Held, that the com- 

penses, unless it be otherwise expressed in mission was well executed by the commie- 

the rule. Stephens v. Crichton, 2 East, sioners returning the depositions so trans- 

250. And this holds with regard to wit- la ted into the English language. Atkins 

nesses examined abroad, as well as in this v. Palmer , 4 B. & A. 377. The costs of 

country. Taylor v. Exchange Assurance, examining witnesses, whether at home or 

8 East, 392. % luller v. Hartshorne , abroad, are usually to be paid by 4 the party 

3 Jfi. & P. 566. The reason is, that by who obtains the rule. Stephens v. Crick* 

tbe practice of the Court of Chancery, a ton, 2 East, 250. Taylor v. Exchange 

party applying for a commission to ex a- Assurance^ East, 393. Muller v. Haris* 

mine witnesses in his behalf must pay the home, 3 B. & P. 556. 

expenses; and unless the other Courts , ( h ) Jones v. Brewer, 4 Taunt. 46. 

adopted tbe same rule with respect to the (i) See Francisco v. Gilmore y l B. Sc 
party applying for leave to examine wit- P.177. See also the case of Atkins v. Pal- 

VOL. I. Y 
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Bill toper. Where a subject-matter is likely to be litigated in future, but 
petuate. cannot be made the subject of immediate investigatipn, a bill in 
equity lies to perpetuate the testimony of witnesses||lin order to 
prevent the hardship which might accrue to a party from an inves- 

mer , 4 B. St A. 077. Supra, note (g), and missions for examining witnesses in India, 
see the provisions of the late stat. 1 W. 4, under 13 Geo. 3, c. 63, s. 44. Savage v. 
c. 22, by which the provisions of the stat. Binny, 2 Dow], (p. c.) 648. 

13 Geo. 3, c. 63, s. 40 & 44, are extended The commission for examination of wit- 
to all actions depending in any of his Ma- nesses in India* under 13 Geo, 3, c. 63, s. 

jeaty’a courts of law at Westminster, 44, ought to recite the pleadings at length, 
wherever the cause of action may have Mxtrray v. Lawford, 7 Sim. 139. 

arisen. Where A., the'cbptain of an In- The defendant having, under the 13 
dian country trader, contracted if) India Geo. 3, c. 68, s. 44, obtained depositions 
with B. for a crew, according to the cus- in India, the plaintiff is entitled to take 
tom of the country, and A, arrived in copies of them at his own expense. Davie 
England with the crew, and then made a v. Nicholson, 7 Bing. 338 ; 5 M. & P. 
voyage with them to the West Indies and 185. 

back again, on an action being brought by A party was refused leave to examine a 
one of the crew for wages due on the co-plaintiff as a witness, on a reference to 
West India voyage, it was lield r on a motion inquire what was due on a bond, upon 

for a mandamus under the stat. 13 Geo, 3, giving security for costs. Benson v. Cites - 

c. 68, s. 44, that the cause of action did 677. 

not arise in India. Francisco v. Gilmore, The motion to examine de bene esse, is 
1 B. St P. 177. Where the witnesses for of course where the witness is above 70, is 

a defendant indicted for a misdemeanor the only witness, or in a dangerous state, 

resided in Scotland, the Court obliged the (secus where he is in a state of mere in- 
prosecutor to consent to the examination firmily); — but the Court refused to shorten 

of the witnesses before one of the Courts the time of notice (three days) of the 
there. Per Lord Mansfield, Mostyn v. intention to examine. Tomkins v. Har - 
Fabrigas , Cowp. 174. It has been seen, rison, 6 Mad. 315. Where a witness re- 

that the objection which may be taken to sides abroad, at such a distance as would 

depositions made in a cause then pending occasion great delay of a commission to 

it the trial, that the questions were leading examine were granted, it must be made 

ones, is not applicable where the adverse out very clearly and satisfactorily to. the 

party might have had them expunged, but Court, not only that the witness is expected 

has not done so, but had allowed the to give evidence material and necessary, 

evidence to be exemplified. Williams v. hut also that it is admissible. Lloyd v. 

Williams, 4 M. & S. 497. By the stat.l Key , 3 Dowl. 253. In ordinary cases the 

Geo. 4, c. .101, provision is made for ob- affidavit in support of the application for 
tabling the evidence of witnesses in India, an examination of witnesses abroad need 
to support a bill of divorce. Where pro- not state that the evidence was admissible, 
secutions are founded on offences com- nor that the application was made bond 
mitted abroad, by persons employed in the fide , and not for delay, nor that there were 
public service, the evidence of witnesses merits, nor will the Cojirt impose terms 

may be obtained under the provision of upon the party applying. Baddeley v. 

the stat. 42 Geo. 3, c. 85. See JR. v. Jones, Gilmore , Cr. M. & R. 55; and 1 Tyrw. 

5 East, 31. See also the stat. 54 Geo. 3, St Gr. 369. The affidavit in support of 

c. 15, made for the purpose of facilitating a commission to examine witnesses abroad 

the recovery of debts in the courts of law must name or otherwise describe in some 

in New South Wales. way the parties intended to be examined. 

The Court of Exchequer has the same Gunter v. j WTear, 3 Cr. M. St R. 201 ; 

right as the Court of K. B. to issue com- I Tyiw. & Gr. 245; and 4 Dpwl. 7$2- 
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figatioii at a remote period, when death, had deprived him of his 
witnesses (Z). 

Where an old witness has been examined, it is sometimes made 
part of the rule for a new trial that the Judge’s note of his evidence 
shall be read upon the new trial (m). 

A bill for a commission to examine witnesses abroad in aid of a 


trial at law, where a present action may be brought, is demurrable, 
unless it aver that an action is pending (//). 

The Court will not grant a mandamus to justices of the peace to 
produce depositions taken on a charge of felony, in order to ground 
a prosecution for perjury ( 0 ). But the magistrate may be sub- 
poenaed before the grand jury, who may found a presentment on 
his evidence ( p ). 

By the stat. 1 Will. 4, c. 22, reciting that it is expedient to 
extend the powers and provisions of the stat. 13 Geo. 3, c. 63, it is 
enacted, sec. 1, that the powers of that Act shall be extended to 
all colonies, islands, plantations and places under the dominion of 
his Majesty in foreign parts, and to the Judges of the courts 
therein, and to all actions depending in any of his Majesty’s 
courts of law at Westminster, wherever the cause of action may 
have arisen, whether within the jurisdiction of the court, &c. or 
elsewhere, when it shall appear that the examination of wit- 
nesses (^), under a writ or commission (r) issued in pursuance of 
the authority thereby given, will be necessary or conducive to the 
due administration of justice ( s ). 

By sec. 2, the Judge or Judges to whom any such writ or com- 
mission shall issue, shall have like power to compel and enforce the 


(/) See Angell v. Angell , 1 Sim. & St. 
80. The bill will be defective unless it 
state that the matter in question cannot 
be made the subject of immediate investi- 
gation. Ibid. See also Dew v. Clarke , 
1 Sim. & St. 114. 

(m) Shillito v. Claridge, 2 Ch. 420. 

(«) Angell v. Angell , 1 Sim. & St. 91. 
But see Moodalay v. Morton, 2 Dick. 652 ; 
1 Bro. P. C.409; Bub. Phillips v. Car etc, 
1 P. Wins. 117. 

(o) 1 Chitfcy, 627. 

(p) Ibid. 

( 9 ) The Court, on application to examine 
witnesses abroad, refused to direct the 
plaintiff to produce certain bills at the ex- 
amination. CunViffe v. Whitehead , 3 Dow!. 
P. C.034. 

(r) The Court permitted a commission 
to examine foreign witnesses to be issued 


without requiring an oath from the com- 
missioners, authorizing them to apply to 
the local tribunal, to compel attendance 
of witnesses, to render such commission 
effectual ; but refused to make any special 
order as to the cost 3 of such a rule. Clay 
v. Stephenson , 5 Nev. & 318. 

(t) It is no ground for staying a com- 
mission to examine witnesses abroad, that 
the costs of a suit in equity relating to the 
same matter are unpaid. Oughnan v. 
Parish , 4 Dowl. P. C. 29. Quest c, whether 
pregnancy and imminent delivefy be a 
cause for the examination of a witness 
by the prothonotary under the statute. 
If so, it must be shown by affidavits of 
competent persons, that the delivery will 
probably happen about the time fixed for 
the trial of the cause. Abraham v. Neuy- 
ton , 8 Bing. 274. 

Y 2 


Bill to per- 
petuate. 


General 
provisions 
of the st. 

1 W. 4, 
c. 22 . 
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Examina- 
tion under 
the stat. 

1 W, 4, 
e. 22. 


How 

proved. 


attendance and examination of witnesses, as the court whereof they 
are Judges does for that purpose, incauses depending in that courts)- 

Sec. 3. Costs of every such writ or commission are to be in the 
discretion of the court issuing the same. 

Sec. 4. Witnesses may be ordered by the courts and the Judges 
thereof, upon application of the parties to the suit, to be examined 
upon interrogatories before any of the officers of the court, if within 
the jurisdiction, otherwise by commissioners. 

Sec. 6. The court making any such order may compel the 
attendance of witnesses and production of documents ; disobedience 
of order to be deemed a contempt of court. Witnesses entitled to 
expenses. No document to be produced but such as would be 
produceable on trial. 

Sec. 6*. The court may issue a habeas corpus for the examination 
of prisoners. 

Sec. 7. Examinations to be taken on oath. Persons giving false 
evidence to be guilty of perjury. 

Sec. 8. A special report to be made by commissioners as to tire 
conduct or absence of witnesses, if necessary. 

Sec. 9. Costs of every order and proceedings thereupon (except 
as before provided for) to be costs in the cause, unless otherwise 
directed by "the Judge or court. 

Sec. 10. No examination to be read without consent of the 
party against whom the same may be offered, unless the witness be 
beyond the jurisdiction of the court, dead, or unable to attend; in 
which cases the examination, certified by the commissioner, shall 
be read in evidence, saving all just exceptions^ * 

Sec. 11. No order shall be made by a single Judge of the county 
palatine of Durham who shall not also be a Judge of one of the 
courts at Westminster. 

The preparatory facts must first be proved which warrant the 
reception of the evidence, as that the witness is dead, insane, or 
absent, unless lapse of time negative his existence (?/). Where a 


deposition, 39 years old, represented the witness to be 60, it was 
held that it could not be read without proof of his death (x). Next 
Existence nius j; b e proved that such a cause existed, and between the same 
parties, in order to show the admissibility of the oath of the wit- 
ness ; for if no legal cause existed, the oath was nothing more than 


(t) A commission to examine witnesses sworn, was allowed. (Littledale, J . t dub.} 
directed to the members of the Court of Clay v. Stephenson, 8 Ad. & EU. 807. 
Commerce at Hamburgh without the usual (w) Benson v. Olive, in Scace. Str. 920, 
clause requiring the commissioners to be where the deposition was 00 years old. 

(ar) I Ford’s MSS. 140 ; Str. 920 ; qu . et rid. supra, 310. 
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a voluntary affidavit (y). Although the bare production of the 
postea, without proof oflfinal judgment, be no evidence of the ver- 
dict, for judgment may have been arrested, or a new trial granted, 
yet it is good evidence that a trial was had between the same par- 
ties, so as to introduce the evidence of a witness (who is since 
dead) at the trial (z). And so it is on an indictment for perj«ry<(a). 

Where a rule of Court had been made, by consent of the parties* 
that the Judge's notes, and the shorthand writer's notes of the 
evidence given at the trial of a former issue between the same 
parties of witnesses, since dead, should be read at the trial of the 
(then pending) ejectment, the Court (b) held, that the lessor of the 
plaintiff was precluded from objecting that the evidence of Mr. 
Bleasdale, an attesting witness to the will under which the de- 
fendant claimed, and who was since dead, should be read in evi- 
dence ; and that such evidence being admissible, was direct and 
immediate evidence sufficient to prove the will, although another 
witness to the will was present at the trial, but was not called as a 
witness in the cause (c). 

Where the deposition has been taken in Chancery it is neces- 
sary to prove the bill and answer (d), in order to show the exist- 
ence of a lawful cause, and that the depositions relate to the same 
matter. And therefore, exemplified depositions in < the Duchy 
Court were held to be inadmissible, because the answer was not 
exemplified (e). But where the Court of Chancery makes an order, 
on directing an issue at law, that the depositions shall be read, 
proof of the bill and answer are unnecessary (/). And where the 
bill and answer have been lost, they may be supplied by other 
memorials (y). And ancient depositions have been admitted with- 
out proof of the bill and answer, because formerly they were not 


(j y ) B. N. P. 242; 1 Ray. 730 ; 12 Vin. 
Ab. Ev. A. b. 61, PI. 16. 

( z ) B. N. P. 243; 1 Str. 162. 

(a) B. N. P. 243. R. v. lies, M. 14 G. 2, 
cor. Raymond. 

(ft) Wright v. Doe d. Tathnm, in the 
Exchequer Chamber, in error. 2 Ad. & Ell. 3. 
See tit. Best Evidence, and Vol. II. 
tit. Will. 

(c) Note, that It was liot contended at 
the trial or afterwards on the part of the 
lessor of the plaintiff that the evidence was 
not admissible ; bat that although admis- 
sible, it did not dispense with calling the 
surviving witness. 

(d) Dutton 1 * Cate, Trial at Bar, Ray. 
336; Vin. Ab. Ev. A. b; 31, pi. 12; Giib. 
Ev. 66 ; B. N. P. 240. Illingworth v. Leigh , 


4 Gwill. 1619. Byam v. Booth , 2 Price, 
234, n. Baker v. Sweet , Bunb. 91. If the 
bill is dismissed for informality, see 2 P. 
Wms. 162. 

(*> Clay, 9; Vin. Ab. Ev. A. b. 31. 

(f) But the order is not made for the 
purpose of making that evidence in a court 
of law, which would not otherwise be ad- 
missible. Palmer v. Lord Aylesbury , 15 
Ves. 170. Corbet v. Corbet , 1 Ves. Sc 
Beames, 340 ; and therefore proof that the 
witnesses themselves cannot attend is ne- 
cessary. Where there is no such older the 
bill and answer must be proved, as in or- 
dinary cases. 

(fir) Barly't Cate, 5 Mod. 810; Vin. Ab. 
Ev. A. b. 36,pl. 33. 


ExtetWH* 
of lawful 
cause. 



Existence 
of lawftil 
cause. 


Identity of 
deponent. 
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enrolled, and were liable to be lost (A). The depositions may be 
used although the bill has been dismissed, *on the ground that the 
Court considered the matter unfit for a decree in equity (i). Where 
evidence has been given upon the trial of an issue directed by a 
court of equity, upon a bill filed by a party, it is no objection to 
the receiving the evidence of a witness examined on the trial of that 
issue upon the trial of an ejectment between the same parties, that 
the bill has since been dismissed (A). Depositions taken by order 
of Queen Elizabeth, on petition, without bill and answer, were 
allowed to be read ( l ). 

In ordinary cases, it seems to be sufficient to prove that the 
deposition was signed by the Master; but upon an indictment 
for perjury the identity of the deponent must be strictly proved (m). 
A deposition may be proved by an examined copy (n) ; office 
copies, though admissible in equity, are not admissible in a court 
of law. Upon the trial of an issue directed by the Court of Chan- 
cery to try the validity of an alleged deed of gift, it was held 
that an office copy of a deposition made by the plaintiff’s brother 
in the suit in equity, and which was proved to have been ex- 
amined with the original, was admissible to contradict the wit- 
ness^). The party reading the deposition must, as part of 
his own case, read also the answers to the cross interroga- 
tories (jp). And he cannot read part of a series of interrogatories, 
abandoning the rest(g). Upon a trial of an issue at law, directed 


(Ji) 2 Keb. 31 ; Law. Ev. 113. 65, 2d ed. 
By am v. Booth , 2 Price, 231 . Illingworth 
v. Leigh, 4 Gwill. 1615. R. v. Countess 
of Arundel, Hob. 112. Depositions taken 
under a commission issuing out of the Ex- 
chequer, cannot be read without producing 
the commission, unless they are of so long 
standing as to afford a presumption that 
the commission 4s lost. Bailey v. Wylie , 
6 Esp. 85. But per Lord Ellenborough, if 
the Commission be produced, it is not ne- 
cessary to produce the bill and answer 
upon which the commission was granted. 
Ibid. Answers to interrogatories maybe 
used as admissions, although some of the 
answers are not intelligible of themselves; 
Rowe v. Brenton , 8 B. & C. 762. 

(i) Hall y. Hoddesdon % 3 P. W. 162. 
(k) Wright v. Doe d. Tatham, 1 Ad. & 
Ell. 3. 

(0 Hob. 112. 

(m) 8 Mod. 116, 117. See tit. Perjury. 
Ld. Holt, in one case (Ld. Raym. 734), 
held that it should be proved by the ex- 


aminer that the depositions were taken on 
the day of their date. 

(n) Gilb.Ev. 21 ; B.N.P.229; Starkie’s 
C. 13. 

( o ) Highfield v. Peake , 1 M. & M. 
C. 109, cor. Littledale, J., who said, that 
this being an issue out of Chancery might 
be considered us a proceeding in that court, 
and therefore that the office copy, according 
to the case of Dunn v. Fulford, 2 Burr. 
1179, might be considered to be good evi- 
dence. In the case of Rees d. Howell v. 
Brown, t,M. & Y. 383, the Court of Ex- 
chequer is reported to have held that an 
examined copy of an affidavit, made for the 
purpose of obtaining an injunction, was not 
admissible; but see 1 M. & M. C. 111. 
JEwer v. A nibrose, 4 B. Sc C. 25 ', Hennel v. 
Lyon, 1 B. & A. 182. 

(p) Timperly v. Scott, 6 C. Sc P. 341. 

(q) Wheeler v. Atkinson, 5 Esp. C. 246. 
Even although the answers state the con- 
tents of writings inadmissible in . evidence. 
W Intyre v. Layard, R. & M. 203. 
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by the Court of Chancery, depositions will be allowed to be read, 
under an order of the Court of Chancery, without proof of the bill 
and answer (r). Such an order is not made for the purpose of 
making that evidence which would not otherwise be admissible ( s ) ; 
and depositions under such an order are not admissible without 
proof at the trial that the deponents cani^t attend in person. 
Where the evidence of a witness upon a former trial is adduced, the 
evidence itself must be proved on oath (l). And in Lord 'Palmer - 
st on's Case the evidence was rejected, because the witness could 
give the effect only of the evidence, and not the words (a). Where 
a witness on a former trial of an issue out of Chancery died, and a 
new , trial was granted, parol evidence of what such witness had 
sworn, was held to be admissible, notwithstanding an order for 
reading the depositions in equity of such witnesses as had died 
since the first trial (or). The copy of the deposition of a person 
examined upon interrogatories at the Chief Justice’s chambers, 
signed by the Chief Justice, and received from his clerk, must be 
taken primd facie to be a correct copy of what has been sworn by 
such witness ; and the original examination need not be produced 
until some suspicion of forgery is thrown upon the signature of the 
deponent ( y ). Where the deposition has been taken under the 
statute 7 Geo. 4, c. 64, it must be shown that the requisites of the 
statute have been complied with (z). 

It is no objection that the interrogatories were leading ones, 
where the party might have objected ( a ). 

Where the interrogatories to certain tenants at assize session 
courts, upon proper search could not be found, it was held that the 
answers might be read, subject to the consideration, whether their 
effect would not be destroyed by any ambiguity which might arise 
from the want of those questions (6). 

Depositions taken in ecclesiastical causes before courts of com- 
petent jurisdiction are adriissible on the same principles which 


(r) Paltner v. Lord Aylesbury , 15 Yes. 
170 ; Corbet v. Corbet , 1 Yes. Sc B. 340. 

(s) 15Ves.l76. But see Doe v. Wright, 
2 Ad. 8c £11. 3, supra 325. 

(t) 1 Sid. 325; Law of Ev. 31 ; Bac. Ab. 
Ev. 629. The evidence of a witness qpon 
the former trial may be proved either by 
the Judge’s notes, or on oath, by the notes 
or recollection of any person who heard it. 
Mayor qf Doncaster v. Day , 3 Taunt. 202. 

' (u) But qu. whether so great exactness 
is necessary; even an indictment for per- 
jury sets out the substance only. Where 


the witness deposing as to what the de- 
fendant swore on a trial, stated that he 
could not swear he had stated all which 
fell from the prisoner, but would swear that 
he had said nothing to qualify it; it was 
held to be sufficient. Rowley's case , 1 Ry. 
Sc M. 111. 

(a?) Tod v. Earl of Winchelsea t, 3 C. & 
P. 387. 

Ay) Duncan v. Scott, 1 Camp. 109. 

iz) See tit. Admissions. 

(a) Williams v, Williams, 4M.6cS. 497. 

(b) Roicev. Brenton, 8 B. Sc C. 705* 
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warrant the receiving such Evidence in other cases (c). There are 
indeed several cases to the contrary, but as these are founded prin- 
cipally upon the objection that ecclesiastical courts are not courts 
of record; and partly on the objection that their proceedings are 
governed by the rules of the civil law, it seems to be unnecessary 
to discuss them at le^th. The reception of depositions in equity 
is an answer to the first objection ; and, as to the second, it may be 
answered/that the principles on which depositions in other causes are 
held to be receivable in courts of common law, are quite independ- 
ent of the use to be made of such depositions. It is sufficient that 
the court possesses jurisdiction (d) such as to warrant the punish- 
ment of one who swears falsely, and that the adverse party had 
due notice and opportunity to be at all the examinations and cross- 
examine the witnesses. Upon the same principles, it seems that a 
deposition before commissioners of excise having power to inquiie 
as to forfeitures, is admissible upon an appeal, in case of the death 
of the deponent (e). ♦ • 

Thirdly , as to writs, warrants, pleadings, and bills and answers in 
Chancery, and other documents incidental to judicial proceedings. 

Writs and warrants are in general evidence to show the mere 
fact of their existence, whenever it becomes material, against all 
the world ; for the issuing or existence of a writ is a mere fact. A 
writ is evidence to prove the commencement of the action, in oppo- 
sition to the memorandum or title of the record. Thus where the 
proceeding was by original, or in the Common Pleas, the writ was 
evidence to show that the action was commenced earlier than it ap- 
peared to have been by the record, which was intitled of the term in 
which issue was joined (/). Accordingly, where in an action on an 
attorney’s bill in that court,, it appeared that the bill had been deli- 
vered ^September 30th, 1797, and the record was entitled of Hilary, 
1708, it was held to be incumbent oh the defendant to show by 
the writ that the action had been in fait commenced before the ex- 
piration of the month ( g ). So the plaintiff, in order to save the 
statute of limitations, or a tender, might give in evidence a bill of 
Middlesex, or latitat (A). Where the cuuse of action appeared in 


h (c) Gilbert’s Ev. 60. 

. (d) Depositions 4n a cause, in the 
Spiritual Court relating to land cannot 
be read, because they are no oath at all, 
inasmuch as the Spiritual Courts have no 
authority to take depositions relating M 
lands. Gil. Ev. p. 60. ' m 

(<) According' to the opiuion of Lord 
Holt in Jirecdoh v. GUI, 1 Lord Ray. 210. 


(/) 3 B. & P. 263. 

i§) Webb v. Pritchett , ibid. 

(h) l Sid. 53. Dacy v. Church , ibid. 
60. Weldon v. Grey, 1 Str. 550. Hollister 
v. Coulson, 2 Str. 736. Crokatt v. Jones, 
2 Burr. 961. Johnson v. Smith, 2 Barr. 
1243. Morris v. Pugh, Cowp. 445* And 
see Voi. IL tit. Limitations— Tims. 
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evidence to have arisen after the firH day of the term, and there 
was no special memorandum, the plaintiff might show by the pro- 
duction of the writ that it was issued after the cause of action 
had in fact accrued (i) ; for in general a latitat might be consi- 
dered by the plaintiff either as the commencement of the action 
or as process (A). In the Common Pleas jhe production of the 
capias ad respondendum proved the commencement of a penal or 
of any other action (Z>* Where to a plea of tender, or the statute 
of limitations, the plaintiff replied an original sued out within 
the time, the production of the capias ad respondendum was held 
to be evidence of it, for the Court would presume it ( m ). 

Where goods are seized under a fieri fadas } if the defendant 
himself bring an action, it wiJJ be sufficient for the bailiff to prove 
the writ; but if the action be brought by a person claiming by 
virtue of a prior execution, or a sale which was fraudulent, the 
bailiff must prove the judgment as well as the writ ; for, in the first 
case, by proving that he took the goods in obedience to a writ 
issued against the plaintiff, he shows that he has committed no 
trespass ; but in the latter cases, they are not the goods of the 
party against whom the writ issued, and the officer is not jus- 
tified in taking them unless he can bring the case within the stat. 
13 Eiiz., for which purpose it is necessary to show a judgment ( n ). 
Accordingly, where A. brought an action of trespass against the 
sheriffs, who proved a fieri facias against the goods of B. f but did 
not prove a copy of the judgment; after a verdict for the plaintiff* 
upon the point reserved, the Court held that the judgment ought 
to have been proved ; but because it appeared that the goods were 
in fact the goods of B , and that his conveyance of them to A., 
B . himself remaining in possession of them, was fraudulent, the 
Court granted a new trial (0). 

Where in ejectment thefessor of the plaintiff claimed under a 
sale upon & fieri facias, in an action by himself against the defend- 
ant in ejectment, the Court held that he was bound to prove the 

(0 3 Burr. 1241; 1 Bl. 312. justification for seizing the goods of the 

(4) Wood v. Newton, 1 Wils. 141. * defendant ; but if those goods be claimed 

(/) 2 Bl. R. 924, 925, Leader v. Moxon, by another under a colourable title* the 
3 Wils. 481 ; 1 Lord Raym. 434 ; Wiles* officer must show that the act of transfer 
K. 255. Earner v. James , contra . 1 Lord was fraudulent, and therefore Void as 
Raym. 553. Mors v. Benerton , 2 Lord against a judgment-creditor; and there- 
Raym. 880. Gdsling v. Witherspoon , Sitt. fore must show that a judgment existed, 
after Mich. 1788. « ( o ) Martyn v. Podger , Bixrr. 2831 ; and 

( rn ) Gosling v, Witherspoon, per Lord see Lake v. Billers, Lord Raym. 733. 
Kenyon, Sitt. after Mich. 1788. See also Ackwortk v. Kemp , Doug. 40. 

(n) B. N. 1\ 234. The writ itself isli 
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judgment as well as the wri$p). Ij* order to prove the crime of 
murder against a party who kills an officer in the execution of 
civil mesne process, it is necessary to prove the writ of as well 
as the warrant from the sheriff (y). And so it is in case of a 
justification by an officer in the execution of such process (r). 
Upon issue taken on a plea of plene administravit , proof of the 
execution is not evidence without the judgment, for without it 
there appears to be no authority for the execution (s). 

As the sheriff is a public officer and minister of the Court, credit 
is given to the statement upon his return, as to his official acts. 
Thus in the case of Gyfford v, Woodgate(t), in an action for mali- 
ciously suing out an alias fieri facias , after a sufficient levy under 
the first, it was held, that the sheriffs return upon the two writs 
which had been produced in evidence by the plaintiff, as part of 
his case, in which the sheriff stated that he had forborne to sell 
under the first, and had sold under the second writ, by the request 
and with the consent of the plaintiff himself, were prima facie 
evidence of the facts so returned. So if the sheriff return a rescue, 
the Court will so far give credence to such return as to issue an 
attachment in the first instance ; though upon an indictment for a 
rescue it would be open for the defendant to show that the return 
was false ( u ). The sheriff’s return is no proof that he has paid over 
the money levied to the execution creditor (or) ; his indorsement on 
the writ is evidence against himself (y). 

The writ either has been returned, or it has not ; if it has been 
returned, it is a record, and should be proved in the same manner 
as any other record ( z ). If the writ has not been returned the ori- 
ginal should be produced. 

A writ, if not returned, is proved by Jjhe mere production ; when 
it has been returned, it may be proved by an examined copy (a). 
The judgment-roll is incontrovertible fvidence of all the proceed- 
ings which it sets forth, therefore it is evidence of the issuing an 
elegit, and of the return to the writ, in an action for use and occu- 
pation, by the plaintiff claiming under an elegit ( b). When the 


( p ) Doe on dem . Bland v. Smithy 2 
Starkie’s C. 199. For the effect of writs 
and warrants , &c. in evidence, as a justifi- 
cation of the officer, &c., see Officer, 
Homicide, &c. 

(q) Jt. v. Mead, cor.^Vood, B. 2 Staiv 
kie’d C. 205 . 

(r) 3 Lev. 63. 

(s) Per Holt,«l., Tri. per Pais, 227. 


(/) 11 East, 296. 

(u) R. v. Biking, 4 Burr. 2129* 

(x) Cator v. Stokes , 1 If. & S. 599. 

(y) See tit. Sheriff, and Martin v. 
Bell, 1 Starkie’s C. 413. 

(z) Vide p. 224, et seq. 

(a) Supra , 224. 

(i b ) Bamsbottom v. Buckhurst , 2 M. & 
S. 567. 
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writ is mere matter of inducement, it* may be proved by the pro- 
duction of the writ itself (c), without a copy of the record; for 
possibly it may not have been returned, and then it is no record; 
but where a record is the gist of the action a copy from the record 
is necessary, because that is the best evidence. To prove an alle- 
gation, that the defendant issued a writ against A . JB., it is not 
sufficient for the plaintiff to show the entry of a prcecipe in the 
filazer’s book, and after proving notice to the defendant to produce 
it, to give in evidence a copy ; it should be shown that search was 
made for it in the Treasury, and that after the return of the writ, it 
was in the hands of the defendant ( d ). 

A bill in equity is always evidence for the purpose of proving 
as a fact, that such a bill has-been filed. But a bill in equity is 
not admissible, as it seems, in any case, even against the plaintiff 
himself, or those who claim through him, as to any facts alleged 
in the bill, even although they relate to matters of pedigree (c). In 
the case of the Banbury Peerage , all the Judges held that, gene- 
rally speaking, a bill in Chancery cannot be received as evidence 
in a court of law to prove any fact, either alleged or denied in such 
bill, although it relate to matter of pedigree, and be of considerable 
antiquity, whether the object of the bill be to perpetuate testimony 
or to obtain relief (/). 


(e) B. N. P. 234 ; Gil. Law. Ev. 34. 

(cl) Edmonstone v. Plaisted , 4 Esp. C. 
160. The sheriff’s book is not evidence of 
the contents of a writ. Russel v. Dickson , 

6 Bing. 442.* 

(e) Case qf the Banbury Peerage , 23 
Feb. 1809, 2 Bel. N. P. 712. Da w. Sy- 
boum , 7 T. R. 3 ; see Taylor ^ Cole, 

7 T. It. 3, n., where Lord Kenyon, at the 
sittings after Hil. Term, 1799, is stated to 
have held hat a bill In Chancery, filed by 
an ancestor, was evidence to prove a fa- 
mily pedigree, in the same manner as ap 
inscription on a tombstone, or in a Bible. 
But see Com. Dig. Ev. C. 2. j Devon v. 
Jones , 2 Anst 503. It was formerly held, 
that a bill in equity was admissible evi- 
dence against the plaintiff in equity where 
his privity could be proved, although the 
bill had not been acted on, and without 
proof of privity if the bill has been acted 
<>n. Ch. C. 64, 65. Snow v. Philips, 
1 Sid. 221 ; Eq. Ca. Ab. 227, pL 1 ; B. N. P. 
236 ; Fit zg. 19a Bowetman v.Sybourn, 
7 T. R. 3. 


( f ) In the case of the Banbury claim of 
Peerage, D. P. 23d Feb. 7, 1809 (cited 
2 Bel. N. P. 712), the counsel for the pe- 
titioner stated, that he would offer in evi- 
dence certain depositions taken upon a bill 
(seeking relief), filed in the Court of 
Chancery on the 9th February 1040, by 
Edward, the eldest son of the first Earl of 
Banbury, an infant, by his next friend. 
'This evidence having been objected to, and 
the point argued, the following questions 
were proposed to the Judges : 

Upon the trial of an ejectment brought 
by E. F. against G. H. to recover the 
possession of an estate, E. F to prove 
that C. D., from whom E. F, was de- 
scended, was the legitimate son of A « B., 
offered in evidence a bill in Chancery, 
purporting to have been filed by C. JD. 
150 years before that time, by his next 
friend, such next fViend therein styling him- 
self the uncle of the infant, fbr the purpose 
of perpetuating testimony of the fact that 
C. D. was the legitimate son of A, B. t 
and which bill stated him to be sueh lcgi- 
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Ail answer in Chancery is evidence as an admission upon 
oath (g), but it is not evidence except against the party who made 
it, or to contradict his testimony in another cause (A) ; for with 
respect to others, it is res inter alios (i). If a man make an 
answer in Chancery which is prejudicial to his estate, it is not 
evidence against his alienee (A) ; unless, indeed, the plaintiff make 


timate son (but no persons claiming to be 
heirs at law of A. J?., if C. D. was illegi- 
timate, were parties to the suit, the only 
defendant being a person alleged to have 
held lands under a lease from A. B*, re* 
serving rent to A, B. and his heirs) ; and 
also offered in evidence depositions taken 
in the said cause, some of them purporting 
to be made by persons styling themselves 
relations of A . B others styling them- 
selves servants in liis family, others styling 
themselves to be medical persons attendant 
upon the family; and in their respective 
depositions stating facts, and declaring 
that C. 2>. was the legitimate son of A. B., 
and that he was in the family, of which 
they were respectively relations, servants, 
and medical attendants, or reputed so 
to be. 

First question ; Are the bill in equity, 
and the depositions respectively, or any, 
and which of them, to be received in the 
courts below upon the trial of such eject” 
ment ( G . II . not claiming, or deriving in 
any manner, under either the plaintiff or 
defendant in the said Chancery suits), 
either as evidence of facts therein (alleged, 
denied, or) deposed to, or as declarations 
respecting pedigree ; and are they, or any, 
and which of them, evidence to be received 
in the said cause, that the parties filing ‘ 
the bill and making the depositions, re- 
spectively sustained the characters of 
uncle, relations, servants* and medical 
persons, which they describe themselves 
therein sustaining ? 

Answer : Neither the bill in equity, nor 
tlie depositions, are to be received in evi- 
dence in the courts below, on the trial of 
the ejectment, either as evidence of the 
facts therein (alleged, denied, or) deposed 
to, or as declarations respecting pedigree ; 
neither are any of them evidence that the 
parties filing the bill, or making the depo- 
sitions respectively, sustained the charac- 
ters of uncle, relations, servants, and me- 


dical persons, which they describe them- 
selves therein sustaining. — The Judges 
further added, that it would not make 
any difference in their opinion, if the bill, 
stated to have been filed by C. Z>., by 
his next friend, had been a bill seeking 
relief. 

Second question : Whether any bill in 
Chancery can ever be received as evidence 
in a court of law, to prove any facts either 
alleged or denied in such bill ? 

Answer: Generally speaking, a bill in 
Chancery cannot be received as evidence 
in a court of law, to prove any fact, either 
alleged or denied in such bill. But whe- 
ther any possible case might be put which 
would form an exception to such general 
rule, the Judges could not undertake to 
say. 

Third question: Whether depositions 
taken in the Court of Chancery, in conse- 
quence of a bill to perpetuate the testi- 
mony of witnesses, or otherwise, would be 
received in evidence to prove the facts 
sworn to, in the same way and to the 
same extent as if the same were sworn to 
at the trial of an ejectment by witnesses 
then praluced ? 

An^r : Such depositions would not be 
received in evidence in a court of law, in 
any cause in which the parties were not 
the same as in the cause in the Court of 
Chancery ; or did not claim under some or 
one of such parties. From 2 Sel. N. P. 
712. 

(g) Gil. L. E. 100 ; Godb. 326. 

(k) Diver v. Ambrose , 6 D. & R. 127. 
An examined copy of the evidence is in 
such case sufficient. Ibid. 

(i) Goodright v. Most, Cowpi 501. 

(k) Salk. 286 ; B. N. P. 238 ; although 
it be made before alienation. Ford r. 
Lord Grey , 6 Mod. 44. But see Countess 
of Dartmouth v. Roberts , 16 East, 344, 
infra , 286. An answer in Chancery re- 
lating to an advowson, filed by a person 
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it evidence by producing it first (Z). As where in an issue out of when 
Chancery to try the terms, of an agreement which was proved by 
one witness, but denied by the defendant, the witness being dead 
before thettrial, the plaintiff was under the necessity of produc- 
ing the bill and answer in order to read his deposition, and by that 
means made the whole answer evidence, and it was read for the 
defendant (m). So the answer of an infant by guardian cannot be 
read against him on a trial at law (n), for the law out of tenderness 
to infants will not permit them to be prejudiced by the oath of a 
guardian (o) ; but it seems that the answer of the guardian for the 
infant may afterwards be used as evidence against himself, for it is 
the answer of the guardian and not of the infant (p). The same 
objection does not seem to apply to an answer made by a woman 
during coverture, if offered in evidence after the death of the hus- 
band. In the case of Wrottesly v. Bendish (g), the Lord Chancellor 
said that he would give no opinion on the point, whether such an 
answer would be evidence or not (r). *But in the case of Hodson 
v. Merest (*), it was held that the joint answer of the husband and 
wife could not be read against the wife. The ground of objection* 
to admitting such an answer seems to be, that the wife was at the 
time under the dominion of the husband, and not a free agent ; but 
if the answer was adverse to the interest of the husband, a pre- 
sumption of duress cannot arise. An answer by one defendant is 
not evidence against another, for no one is bound by the acts or 
declarations of another without his privity (0- But an answer by 

formerly seised of it, and through whom read against tiie mother in a cause which 
the party against whom it was sought to she defends in a different capacity. Beas- 
be used, but made twenty years after the ley v. Magrath , Schoales & Lefroy's Hep. 
former had conveyed away his interest, 34. 

held inadmissible. Gully v. B0iop of ( 0 ) Oil. L. Ev. 51 ; 2 Vent. 72 ; 3 Mod. 
Exeter, 5 Bing. 171, and 2 M. & P. 266. 259; Carth.79; Salk. 350; Vem. 00. 109, 

See Beady v. Harrison , 1 Stark ie’s C. 60. 110. 

The distinction seems to be between mere ( p ) 3 P. Will. 237 ; Carth. 7. 0. Beas- 

collateral representations and those which ley v. Magrath , supra , note (z). 
possess a legal effect and operate in law, or (q) 3 P. Wms. 235. 
are acts accompanying the possession, for (r) It was objected, that an answer by 
such, as in the case of tenants, See. seem the wife, whilst under the power of the 

to be always admissible. husband, would be of no more use than the 

(l) B. N. P.238. answer of an infant. 

(m) Bourne v. Sir T. Whitmore , Salop, (r) 9 Price, 556. See Barrow v. Guil - 

1747. lardy 3 Vcs. & Beames, 166. 

(n) 2 Vent. 72 ; 3 Mod. 259. Eccleston (t) Vide tit. Admissions— Partners. 

v. Petty , Carth. 79. As to an admission Wych v. Mealy 3 P. Wms. 311 ; 12 Ves. 
by guardian, me*Cowling v. Ely, 2 Star- 361. Upon a question of the right of a 

kie’s C. 366 ; but see Str. 548. But an lord of a manor to wreck, held that the 

answer purporting to be the answer of a answers of persons, some tenants of the 

minor by his mother and guardian, may be manor, to a commission issued by a former 
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Whop one partner is evidence against another as to partnership liabilities, 
admissible. 8 \ nce there is a privity and community of interest, and each, for 
such purposes, is the agent of the other ; since, however, this de- 
pends on the privity of interest, the partnership mustf be proved 
aliunde (a). So the answer of a party is evidence againt one who 
claims under him. Thus, in an action for not setting out tithe, 
copies of a bill and answer, in a suit by the vicar for tithe-hay 
against 5. L. } then owner and occupier of the close, and from whom 
the defendant purchased, denying the vicar’s right, and setting up 
a right in the ancestor of the plaintiff, were held to be evidence 
against the defendant ( x ). 

The whole It is a general rule, that the party who reads an answer makes 
£ n “ the whole of it evidence (y) ; for it is read as the sense of the 

evidence, party himself, which must be taken entire and unbroken. Hence, 

if upon exceptions taken, a second answer has been put in, the 
defendant may insist upon having that read to explain what he 
swore in his first answer (#). But where the evidence of a witness 
is read merely in order to show that he is incompetent, the whole 
is not evidence, but only so much as will show that he is incompe- 
tent (a). -Although the whole of an answer must in general be 
read, the rule decides nothing as to the credibility of any fact 


lord, stating the title of the lord, were 
inadmissible, the right being of a private 
nature, and the parties making the declara- 
tions possessing no peculiar means of know- 
ledge. Talbot v. Lewis, 1 Cr. M. & It. 
495 ; 6 Tyrw. 1 ; and 6 C. & P. C05. 

(w) See tit. Admissions— Partners; 
and Wood v. Braddiche, 1 Taunt 104. 
Lucas v. Be la Cour , 1 M. & S. 250. 
Grant v. Jackson, Peake’s C. 203. 

(, x ) Countess qf Dartmouth v. Roberts , 
10 East, 334; although the vicar aban- 
doned the suit, and no decree was made. 
Lord Ellenborough in that case observed, 
" This appears, to me not to be res inte r 
alios, but inter eosdem acta, and was not 
only evidence, but strong evidence against 
the defendant, who stood in the same place 
by derivation of title and legal Obligation 
as the former occupier of the same land; 
and that former owner, on his oath, in a 
suit against him by the vicar, has declared 
that the tithe is due to the rector and not 
to the vicar; and now that same person in 
effect, (that is, the present owner, who 
purchased of the former owner the very 
lands over which tithes are now claimed), 


is decrying the title of the rector in favour 
of the vicar.” See also Benson v. Olive , 
2 Gwill. 701. Earl of Sussex v. Temple , 
1 Lord Ray. 310. Travis v. Chaloner , 3 
Gwill. 1237. Ashby v. Power , ib. 1259 } 
and tit. Depositions. 

(y) Bamc v. Whitmore, Bac. Ab. Ev. 
022. Earl of Bath v. Battersea , 5 Mod. 9. 
Lynch y. Clarke , 3 Salk. 153. See Ber- 
mon v. Woodbridge , Doug. 757, supra. 
And Partington v. Butcher , 6 Esp. C. 66. 
and tit. Limitations. Earl of Montague 
v. Lord Preston , 2 Vent 170. Randle v. 
Blackburn, 5 Taunt. 245. Pennell v. 
Meyer, 2 M. & R. 99. Where the plain- 
tiff in equity reads a passage in the answer 
as evidence of a particular fact, the de- 
fendant cannot read subsequent matter, al- 
though connected by conjunctive particles, 
unless it be explanatory of the passage read 
by the plaintiff. Davis v. Spurting , 1 Russ. 
Sc M. 69. See also B. N. P. 238 ; 2 Vent. 
194 ; 1 Ch. Ca. 194 ; Gil. Ev. 44. 

(z) B, N. P. 237. R\ v. Carr, 1 Sid. 
418. 

(o) Sparing v. Drax , 27, c. 2, C. B. 
Trial at Bar, Bac. Ab. Ev. 622. 
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which it contains, and this must depend upon circumstances. 
Where the answer charges the defendant by the admission of one 
fact, and also discharges him by the statement of a distinct and 
further fact, the rule has been said to be, that what is admitted 
need not be proved by the plaintiff, but the defendant must make 
out his fact in discharge (i) ; and therefore where the executor, in 
an answer to a bill by creditors for an account of the personal 
estate, admitted the receipt of 100 but alleged that it had been 
given to him by the testator, for his trouble in the testator’s busi- 
ness, it was held, that the defendant was bound to make out, by 
proof, that which he insisted upon by way of avoidance ; since it 
was probable that he admitted the fact out of apprehension that 
it might be proved, and therefore it ought not so far to profit the 
party as to give credit to the statement in avoidance. But the dis- 
tinction was taken, that if the admission and discharge had been 
one entire fact, as, if the defendant had said that the testator had 
given him 100 it ought to have been admitted, unless disproved; 
because nothing of the fact charged was admitted (c). In courts 
of* law, however, the rule is, that if a party read the defendant’s 
answer, the effect is to waive the objection which might otherwise 
have been made on the score of competency, and to submit the 
credibility of all the facts stated to the consideration of the jury (d) ; 
but it will not, it seems, operate to make, a statement evidence 
which is in itself inadmissible ; as, where it rests upon mere hear- 
say by the party who made the answer (e). 

A copy of a letter written by the plaintiff’s agent, and referred 
to in an answer by the plaintiff to a bill of discovery filed by 
another party, in which suit the original letter was not filed, but 
the copy in question was delivered by the plaintiff’s solicitor to 
the plaintiff ’s solicitor in the suit for discovery, maybe read in 
evidence without reading the plaintiff’s answer (/). 


(6) la Equity, B. N. P. 237. Where a 
party (in equity) reads a passage from the 
defendant’s answer, he reads all the facts 
stated In that passage; if it refer to any 
other passage, or facts stated in any other 
passage, that must be read, but only for 
the purpose of explaining the former; and 
if new facts are stated in the passage so 
referred to, which must in grammatical 
construction be read for the purpose of ex- 
planation, the facts and circumstances so 
introduced are not to be considered as 
read. Bartlett v. Gillard, 3 Russ. 157. 

(c) B. N. P. 237. Per Cowper, C. Hil. 
Yac. 1707. 


(d) Roe d. Pellatt y. Ferrari , 2 A & P. 
542. 

(e) See Roe d. Pellatt v. Ferrari , 2 B. 
& P. 542, and the observations of Chambre, 
J.,2B.&P. 648; Gil. Ev.44. 

(/) B. t an underw riter, filed a bill of 
discovery against A ., an assured, and W. t 
his agent, who had effected the insurance; 
A . and TV. put in their answers, in which 
they referred to a letter written by W. on 
the subject of the insurance. The original 
was not produced, but to save time and 
expense it was agreed that a copy should 
be inspected, which was done, and a copy 
taken by the underwriter. On an action 
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3S6 WRITTEN evidence; ANSWER IN EQUITY. 

% 

An Answer is proved by producing the bill and answer 
or 'by proof of examined copies (7i); and the answer should be proved 
to be that,of the party, by proof of his hand-writing, or by some 
Acknowledgment by him. In civil cases (it is said) it will be 
presumed that the answer was upon oath(t) ; but since the answer 
in civil cases operates merely by way of admission, it is sufficient 
to prove it to be the answer of the party.* The bill and answer 
may be proved by means of examined copies, although the answer 
be offered in evidence in a cause between different parties, and it is 
not necessary in civil cases to produce the original answer, and to 
prove it to have been signed by the defendant^*). If on proof of 
the copies, the names and characters of the parties correspond, 
that is sufficient primu facie proof of the identity of the parties, 
and the burthen of repelling the presumption lies on the objecting 
party (A); but it is otherwise in a criminal proceeding on an indict- 


brought by A. against another underwriter, 
it was held that the latter was entitled to 
read the copy in evidence without reading 
A.’s answer. For whether it be or be not 
necessary to read an answer in Chancery 
for the purpose of making documents evi- 
dence which may be annexed to it, the rule 
would not apply to the case in question, 
for the letter was not beforp the Court of 
Chancery. And Lord Tenterdcn observed, 
u I should at present think it a very strong 
proposition to say that the answer must at 
all events be read, though having no con- 
nexion with the case in which the docu- 
ments arc produced ; but here, at least, we 
think the copy in question was admissible 
without the answer.” Long v. Champion , 
2 B. & Ad. 284. In an action against the 
sheriff for a false return of nvlla bona to 
an execution issued against the goods of 
22., the latter having filed a bill in Chan- 
cery, in which suit an order had been that 
all letters written by 22. inter alia , Rhould 
he brought into court ; held, that although 
the defendant might give in evidence the 
order as an act of court not affecting the 
right of either parties, yet that tlie letters 
of 22. were inadmissible without the bill 
and answer; it not being proposed to put 
in with them any letter written by the 
plaintiff in reply, ,thc answer might ex- 
plain or wholly neutralize the effect of such 
lrtter*. Hewitt v. Pigott , 5 C. & P. 77. 
(g) llae. Ah. Ev.623. The bill ought 


to be produced, because it may be material 
to explain the answer. 

(//) Ewer v. Ambrose , 4 B. & C. 25. 
Hennel v. Lyon, 1 B.& A. 182. Rees v. 
Bowen, 1 M‘C1. & Y. 383. 

(i) Bae. Ah. Ev. 623. B. N. P. 238, 
239. See Croohe v. Bowling, Doug. 77. 
J a wet's Case, 1 Show. 327. 

(J) Lady Bart month v. Roberts, 16 
East, 334. Hodgkinson v. Willis, 3 
Camp. 401. JBwer v. Ambrose . High- 
field v. Peahe , 1 M. & M. 109; supta. 
Stnddy v. Saunders, 2 D. & R. 147. 
Rees v. Bowen, 1 M‘C1. & Y. 383. In 
the case of Dartnall v. Howard , 1 R. i 
M. 109, it was held that for tin* purpose 
of identifying the original answer, of which 
an examined copy was produced, ns the 
answer of the defendant, a witness who 
had seen the original was allowed to prove 
that it was in the handwriting of the de- 
fendant, though it was not produced* 
Although the bill be lost, the answer will 
still be evidence, as an admission under 
the defendant’s hand. 1 Ford’s MSS. 
145. 

(fi) Hennel v. Lyon , 1 B. & A. 182. 
See 1 Lord Raym. 154; 2 Bi. 1190. 
Note, that the dtfendant in Ifinnel v. 
Lyon was Climbs Lyon, sutcl ns the ad- 
ministrator of Mary Lyon , and by his 
plea he had admitted himself to be such 
administrator, and the copy of the answer 
showed that tlu ! ill wus filed against 
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ment for perjury, or an action for a malicious prosecution, which is Proofs ‘ 
in the nature of a criminal proceeding (Z). \ anlwS 

But it is sufficient to produce the examined copy of the answer 
of the witness in equity, in order to contradict his testimony, for 
it cannot be regarded as a criminal proceeding (m). On proof of 
search for the bill by the officer in the proper office, and that it 
cannot be found, the answer has been allowed in evidence without 
proof of the bill ( n ). 

A man’s voluntary affidavit is admissible against himself, and Affidavit*, 
if offered as an affidavit, must be proved to have been sworn [o ) ; 
but proof of the party’s signature makes it admissible as a not# 
or letter, without further proof (p). Where an affidavit has been 
made in the course of a cause, proof that such a cause was de- 
pending, and that such affidavit was used by the party, would be 
sufficient evidence to prove the affidavit in a civil suit(^). A copy 
of a voluntary affidavit is not admissible in evidence, for it has no 
relation to a court of justice (r). In order to prove an affidavit of 
the defendant in the same court in which the action is tried, it is 
sufficient to prove an examined copy, without proving the hand- 
writing of the party, or that lie was sworn (s). 

Next as to pleadings in an action at law. Where there are pleadings 
several counts in the same declaration, or several distinct pleas, ^^ lctlyn 
an allegation in one count or plea cannot be insisted upon by the 
adversary as an admission of a fact, for a purpose distinct from 
the proof of that count, or of the issue upon the plea ; for every 
issue is to be distinctly tried. Thus upon a declaration in assumpsit,, 
by a landlord against a tenant for breach of good husbandry, 


Charles Lyon as administrator of Mari/ 
Lyon . The Judges relied on the coinci- 
dence of description, and Lord Ellenbo- 
rough seems to have considered it us a 
matter of public convenience to receive 
such evidence in civil cases without further 
proof. Identity may be evidenced where 
necessary by proof of the party’s hand- 
writing. See It. v. Benson , 2 Camp. 508. 
It. v. Morris, 2 Burr. 1189. See further, 
Hartnell v. Howard, By. 6c M. 109. 
Scott v. Lewis , 7 C. & P. 949. Price's 
Case, 1 Leach, 323. Bendy'S Case, ib. % 
330; and tit. Handwriting — Peujumt. 

(0 10 East, 348. It. v. Morris, 1 B. & 
A. 182. JR. v. Benson, 2 Camp. C. 508. 
See Vol. II. tit. Perjury. The fact of 
swearing may be proved by evidence of the 
Master’s handwriting to the jurat, without 
calling him. JR. v. Benson, 2 Camp. 


508. JR. v. Morris, 2 Burr. 1189. The 
jurat is evidence of the place where the 
oath was taken. It. v. Spencer, 1 Ry. & 
M. 97 ; hut not conclusive. JCnulois 
Case , 9 East, 437. 

(«t) Ewer v. A mbrose, 4 B. & C. 25. * 

(n) Gilb. Ev. 49. 

(©) B. 3V. P. 238. 

(p) Ibid. 

(q) Ibid, and Show. 397 ; and perhaps 
in a criminal proceeding. 

(r) B. N. P. 338. And therefore a copy 
of an affidavit made by the, defendant in 
Chancery, of his being worth 2,500 L, was 
rejected by Lord Raymond, when offered 
for the purpose of increasing the expenses; 
and the plain tiff was obliged to send for 
the original. Chambers v. Itobinson, 
JJ, N. P. 238. 

M Cameron v. LUjhtfoot, 2 Bl.R. 1100. 


VOL. I. 
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Pleading* where there is one count which professes to be founded on a spe- 
cial written agreement, and a second upon an implied contract,- 
the defendant cannot insist upon the first fcount as evidence that a 
written contract exists, so as to impose upon the plaintiff the neces- 
sity of producing it (t) ; and besides, every different count professes 
to be founded upon a distinct ground of action. So in trespass, a 
plea of justification does not supersede the necessity of proving the 
Protesta- trespass, where the general issue is pleaded (u). A protestation is 

tl0Ub * defined to be a saving to the party who takes it, from being con- 

cluded by any matter alleged or objected against him on the other 
side, on which he cannot take issue (#), According to Lord 
Tjoke ( y ), it is an exclusion of a conclusion that a party may by 
pleading incur ; it is a safeguard to the party, which keepeth him 
from being concluded by the plea he is to make, if the issue^e 
found for him. 

A protestation was of no use to the party who took it, unless 
either the issue was found for him (s), ° r unless the matter could 
not have been pleaded (a). Protestations are now excluded by the 
new rules, but a party is to have the same advantage as if a pro- 
testation had been made. 

A demurrer to a plea in equity is not such an admission of the 
facts charged, as to be evidence of those facts against the party 
demurring, in a subsequent action between the same parties ( b ). 
Mixed Secondly, documents which are partly of a public and partly of 

document!*. a j )r j va t e nature, are court rolls, corporation books, and perhaps 
also within the same class may be included the books of some 
private companies. These, with respect to a particular class of 
society, may be considered as public documents, because they pro- 

(/) By Le Blanc, J., Lancaster Sp. Ass. or not of carrying away the stalls, because 
MSS. C. The plaintiff cannot use one pica they hud confessed that by their justifica- 
of the defendant for the purpose of proving tion ; and on motion for a new trial it was 
a fact which the defendant denies in an- denied, because the jury could never find 
other plea, nor can he use a notice of set- the defendants not guilty, contrary to tlieir 
off as evidence of the debt on the issue of own confession upon the record, though in 
7ion assumpsit. Harrington v. Macmor - another issue. B. N. P.298. Note, that in 
ris, 5 Taunt. 228 ; 1 Marsh, 53. Vol. III. the margin it is observed, that this case was 
tit. Particulars. # before the statute enabling the defendants 

(m) In trespass for throwing down and to plead double, 
carrying away stalls, as to all the trespass (x) Plowd.270,b. Graysbrook v. Fox , 
but the throwing them down, the defend- Finch, 359. 301 ; 2 Will. Saund. 103, a. 

nut pleaded not guilty ; and as to the (y) Co. Litt. 124. 

throwing them down, a special justiflea- ( z ) Bro. Prot. 14 ; Co. Litt. 124; 

tion ; and therein justified both the throw- Plowd. 276, b. 

ing down and carrying away ; and on the (a) Ibid, and 2 Will. Saund. 103, a. 

issue joined, the Judge at the assizes would (b) Tomkins v. Ashby, 1 Mood. 6c Mai. 

not try whether the defendants were guilty C. 32. 



GOUBT ROLLS. 

ceed from an authority which it recognizer ; bn£ # with respect to 
the rest of the community, they ifiay be nothing more than mere 
private documents, resulting from no acknowledged authority. 

Court rolls and customaries of manors are evidence between the Court roll* 
lord and the tenants, for they are the public rolls by which the 
inheritance of every tenant is preserved ; and tjiey are the rolls of 
the Manor Court, which was formerly a court of justice (c). Such 
documents, handed down from remote times, and kept in the muni- 
ments of the manor, are not, as far as regards the tenants of the 
manor, to be regarded as res inter alios act<B ; they are documents 
to which all are privy. Custom is of the very essence of a copy- 
hold tenure ; and as reputation is evidence to prove a custom ( d ), 
so are those documents which contain the solemn adjudications or 
opinions of the homagers or tenants themselves, as to customary 
rights, or which have been handed down from one generation to 
another, and reputed to contain a true account of the manorial 
customs (<?). Hence entries upon the court rolls are evidence to 
prove the mode of descent, although no instances of personshaving 
taken according to that mode be proved (/) ; so they are to prove 
that proclamations have been made ((/). A customary of a manor, 
which has been handed down from steward to steward with the 
court rolls, is evidence of the mode of descent within the manor, 
although not signed by any one (h)> 

The examined copy of a court roll (£) is admissible in evidence, 
upon the same principle as the chirograph of a fine or enrolment of 


(c) Gil. L. Ev. 235 ; 4T. R. 670. Sec 
tit. Judgments. Ancient presentments 
arc not evidence for the lord, unless signed 
by a party in privity of estate with the 
person against whom they are produced* 
Benett v. Coster, Burrough, J., Wilts 
Suinra. Ass. 1817. Presentments by ho- 
mage, restricting the lord's right, in 
respect of parcel of his demesne land, to 
turn so many cattle only on the waste, not 
acted on, have no weight against an uni- 
form contrary usage. Arundell v. Lord 
Falmouth , 2 M. & S. 440. Where the 
plaintiff claimed a right in the soil of land 
adjoining his farm, it being contended that 
he had only a commonable right, held that 
an ancient instrument in the nature of a 
presentment at the manor-court by the 
freeholders, finding that the then owner of 
the farm, and those claiming the right of 
the soil, had no separate right, but only a 
right thereon, as the other freeholders, for 
commonable cattle, was inadmissible in 


evidence, either as a presentment, the ho- 
mage having no right to decide upon a 
claim made by an individual to the free- 
hold, or as an award, the party not ap- 
pearing to have submitted himself, or as 
evidence of reputatipn, being post litem 
moteni ; and strmblc reputation could not 
affect a question of private right. Richards 
v. Bassett, 10 B. & C. 657. 

(d) Vid. Vol. It. tit. Custom. 

( e ) See Lord Kenyon’s observations, Roe 
v. Parker, 5 T. R. 26 ; 2 M. & S . 92 ; and 
Chapman v. Cowlan , 13 East, 10. Doe v. 
Mason, 3 Wild. 63. 

(/) 5 T. R. 26* 2M.&8. 92. 

(^) Doe v. Hellier , 3 T. R. 162. 

(h) Denn v. Spray , 1 T. R. 466. See 
tit. CopyRold. 

( i ) Doe d. Bennington v . Hall , 1 6 East, 
208; 5 Esp. C. 221 ; Comb. 157. R. v. 
Haines, ib. 137. The originals are evi* 
dence, although unstamped. 16 East, 208 ; 
4 B. & Ad. 617 ; B. N. P. 247. 

Z 2 
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€o»r* rolls, a deed (/*). So a copy of a court roll under the hand of the 
steward is good evidence to prove the copyholder’s estate (/). 

An examined copy of a particular entry in the court rolls of a 
manor, is evidence without producing the original, even where it 
may be presumed that the books themselves contain other entries 
connected with the point in issue (m). 

A surrender of copyhold lands by deed out of court is evidenced 
by the copy, although the stat. 48 G. 3, c. 149, requires the deed 
and not the copy to he stamped ( n ). See further on this subject, 
Vol. I I. tit. Copyholds. 

Corpora-* The books of a corporation, containing a register of their public 
tivu books. arc evidence as between the members of the body, or against 

the body, for they contain the rules and regulations to which they 
are all subject, and to which all are privy (o). But they are not 
evidence for the corporation against a stranger (p). 

In the case of Marriage v. Lawrence (q)> where in an action 6>r 


(//) Per IJoIroyd, J., in Appleton v. 
Lord Brayhrooke , (J M. & S. 38. 

(/) B. N. P. 247 ; 10 East, 208. 

(m) Doe (1. Churchwardens of Croydon 
v. Cooky h Esp. C. 221. And see Style, 
430. R. v. Shelley, 3 T. R. 141. It. v. 
A llyoody 7 T. R. 746. It. v. Lucas , 10 
East, 233. Bateman v. Phillips , 4 Taunt. 
162. Court rolls, containing licences to 
fish, granted in the 17th century at cer- 
tain rents, are admissible to prove n pre- 
scriptive right to a several fishery, claimed 
as appurtenant to a manor, without show- 
ing the actual payment; of those rents, 
where it appears that during the last cen- 
tury leases have been granted of the 
fishery, and that for the last forty years 
the rents under the leases have been regu- 
larly paid, or that other acts of ownership 
have been acquiesced in. Royers and 
others v. Allen , 1 Camp. C. 109. As to 
the right of inspecting court rolls, see 
Vol. II. tit. Inspection. The right to 
inspect does not depend on the pendency 
of a suit. It. v. Lucas , 10 East, 233 ; but 
see j R. v. AUgoody 7 T. R. 746, contra. 
An inspection will be granted on a priniil 
facie title, 10 East, 235, as to ascertain a 
right (to cut timber, e. gr.) which the lord 
disputes. R. v. Tower , 4 M. & S. 162. 
IV here a lord of a manor is indicted for a 


nuisance in not repairing the bank of a 
river, the Court will not compel him to 
allow the prosecutor, even though lie is a 
tenant of the manor, to inspect the court 
rolls for the purpose of obtaining evidence 
in support of the prosecution. R. v. JEarl 
of Cadogan , 3 B. & A. 902. 

(«) Hoc v. Mee, 4 B. & Ad. 617. 

( o ) See the caseof Thetford , 12 Vin. Ah. 
90, pi. 16 y and R. v. Mother sell , Str. 93. 

(p) Mayor of London v. Lynn , II. BI. 
214, in li. Mayor of Kin gston-upon- 
Hull v. Homer , Cowp. 102. Entries in 
corporation books in order to show that 
the curate had been appointed by the cor- 
poration, held inadmissible as evidence to 
establish their right against the vicar. 
Attorney ‘general v. Warwick Corp . 4 
Russ. 222. 

(q) 3 B. & A. 142. See the Mayor of 
Kingston-upon-Hull v. Horner y Cowp. 
103, where, in an action by the corporation 
for tolls, entries from the corporation books 
of the particulars of the tolls receivable to 
the use of the mayor, &c. were read. 
Copies of an ancient schedule produced 
from the muniments of the corporation, 
delivered to the toll-collectors, and by 
which they collected, held admissible for 
the corporation, although it would have 

been 


• For further details of the evidence respecting corporations, see Vol. II. tit. 
CORYORATTONS. 
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trespass the issue wa§ upon the right of the corporation of Malden Corpora- 
te take certain tells, it was held that an entry from the books of tlonbook- » 
the corporation, dated 18th H. 8, purporting to contain the pro- 
ceedings of the corporation against the masters of two ships who 
had refused to pay tolls, the seizure of the ships, and the submis- 
sion of the masters to the payment of a fine, and to have been 
signed by the corporation cleric, was inadmissible, because the 
entry was not of a public nature. But it was said that if the sub- 
ject of the entry had been of a public nature, the case would have 
been different. 

A customary, found in a book amongst the records of a corpo- 
ration, was held to be evidence against the corporation. But in 
general, unless papers relate to the proceedings of the corporation 
as a corporate body, they arc not evidence; and therefore, a letter 
found in a corporatlftn-chest, in which A. B . was described to be of 
another place, was held to be inadmissible on a question whether 
A. B at the time he did a corporate act, was an out-burgess or 
not (r). 

Upon the same principle, the books of public companies, or Books of 
copies of them, are evidence between those who are interested in P ubllc . 

1 7 companies, 

them, as against each other, or against the company; as the books &c. 
of the East India Company, in a cause between the parties having 
stock there (.v). So the Bank books, or copies from them, are 
evidence to prove a transfer of stock in the public funds ( t ). 

To establish the book of a corporation in evidence, it should be Proof of 
shown to have been publicly kept as such, and that the entries ^^ ratioH 
were made by the proper officer (u). But an entry made by one 

been otherwise if not shown to have been See Vol. II. tit. Inspection. Bythestat. 

so delivered from the corporation, however 12 Geo. 3, c. 21, s. 2, freemen and burgesses 

accurately corresponding. Bretts. Beales, of corporations are entitled to inspect the 

1 Mood. & Mai. C. 417. records of any city, corporation, borough 

(r) Jl. v. Gwyti, Str. 40). or cinque port, and to take copies and cx- 

(&*) Geary v. Hoskins , 7 Mod. 120. See tracts from them. By the stat 32 Geo. 3, 

2 Str. 1005; 1 Wils. 240; 1 BJ. It. 40; c. 58, s. 4, every mayor, &c. or other officer 

1 T. It. 680; Doug. 503; 3 Salk. 154. of any corporation having the custody of 

(t) Bvetton v. Cope , Peake’s C. 30. or power over the records, shall, upon the 

(«.) R. v. Mothersell , Str. 02; 12Vin. demand of any person, being a member of 

Ab. 00, pi. 16. The usual mode of pro- the corporation, permit such person (except 

curing an inspection of corporation books on particular excepted days) to inspect the 
is by rule, where an action is pending ; by books and papers wherein the swearing in 

mandamus in other cases. A rule can only of the freemen, burgesses, or other mem* 

be granted where a cause is pending, and bers or officers of such corporation, shall 
only then for a limited inspection. For an be copied, and to have copies or minutes of 
unlimited inspection, the course is by man - the admission, or the entry of swearing in 
damns . R.v. J3«W»,3T.R.579. Lynn Cor - of any one or more of such freemen, bur- 
poration v. Benton J T. R. 680. Bam - gesses or other members or officers, on 
staple Corporation v. Lathey , 3 T. R. 303. paying 6 d. for every 100 words, for writing 

Z 3 
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tionbooks W ^° ac ^ 8 ^ or °® cer P ro ^cmpore 9 as during the illness of the 
proof of. * town-clerk, is evidence, if the fact be proved (x). On this ground, 
upon a quo warranto , it was held that minutes of the proceedings 
of a corporation, taken several years before by the prosecutor’s 
clerk, and not kept as a public book, had been properly rejected 
at the trial (y). 

The seal of a public corporate body need not be proved, as the 
seal of an individual, by means of a witness who saw the seal 
affixed, &c. to the instrument; it is sufficient to show that the 
seal is the official seal of the corporate body (z). As public seals are 
of a permanent nature, it seems that they are not within the prin- 
ciple of the rule which dispenses with the proof of private seals 
affixed to documents 30 years old («). The documents must be 
proved to have come from the proper place of deposit. But in an 
action for a false return to a mandamus (b), it^was held that a cor- 
porator was capable, as a depositary of the muniments, of being 
brought forward for the purpose of producing them, subject to 
cross-examination by the adversary, as to the custody of the 
document (c). And it seems that if the party objecting wish to 
inquire as to the custody, the corporator may be examined on the 
subject (d). 


the same, under a penalty, in case of refusal, 
of 100/., payable to the informant. If 
two are bailiffs, both are suable jointly, 
Shculdam v. # unnigs, Cowp. 192. The 
stilt, docs not oblige him to grant, inspec- 
tion of books containing the orders for, and 
memoranda of, admissions and swearing 
in. Davis v. Humphreys , 3 M. & S. *223. 
By the stat. 3 Geo. 3, c. 13, s. 4, candidates 
on ejections of members to serve in Parlia- 
ment for corporations, ke. and their agents, 
are entitled to inspect the books and papers 
of the corporation, &c. wherein the admis- 
sions of freemen shall be entered, and to 
have copies on payment, &c. This statute 
extends to all books, papers, &c. containing 
entries of admissions of freemen. Shculdam 
v. Bunniss, Cowp. 192. See Vol. II. tit. 
Inspection. 

(a*) R. v. Mothersell , Str. 92; 12 Vin. 
Ah. 90, pi. 10. 

(?/) Str. 92; 12 Vin. Ah. 90, pi. 10. 

(-) Mouses v. Thornton , 8 T. R. 307. 
Chadwick v. Bunting , Ry. & M. 306. 1 1 has 
been held that the seal of the city of London 
pioves itself, by Lord Kenyon. Woodmass 
\. Aliison, 1 Esp. C. 63. The production 


of a sealed instrument purporting to be a 
diploma of a degree conferred by the Uni- 
versity of St. Andrew’s, and proof that a 
person calling himself the university libra- 
rian, had shewn in a room which he called 
the University Library a seal correspond- 
ing with the instrument produced, was held 
to be sufficient evidence. Collins v. Car- 
negie, 1 Ad. & Ell. 096. 

(«) R. v. Bathwicke, 2 B. & Ad. 048. 
Where it was also held that the seal of a 
bishop to an ordination was not to be re- 
garded as his corporate seal. 

. (h) R. v. Netherthong , 2 M. & S. 238. 

(c) As to the means of procuring an in- 
spection of such documents, see tit. In- 
spection. 

(d) Per Lord Ellenborough, R.v. Nether- 
thong, 2 M. & S. 337, citing a case in 
which Lord Kenyon had so acted in an 
action for a false return to a mandamus . 
In the principal case it was held that a 
certificate produced by a rated inhabitant 
overseer, by which the appellant parish 
admitted the settlement of the pauper in 
the latter parish, was admissible. 
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Private writings and entries may, with a view to their operation 
in evidence, be distinguished into those, First, to which the person 
against whom they are offered was party or privy. Secondly, 
Entries made by third persons (e). And they may be considered, 
first, with respect to their nature, admissibility and effect in evi- 
dence ; and, secondly, with respect to the means of proof. Docu- 
ments offered in evidence against one who was a party or privy to 
them, are either, 1st, under seal, or 2dly, not under seal. All 
documents to which a person was party ( f ) or privy are in general 
admissible in evidence against him, since they operate as acknow- 
ledgments or admissions on his part, or that of another through 
whom he claims, that the facts contained in them are true, par- 
ticularly if the admission was against the interest of the party so 
making it ( <j ). All written contracts are made for the express 
purpose of being afterwards used as evidence of the contract, the 
only difference between sealed and parol contracts in this respect 
being this, that the former are more solemnly authenticated, and 
not so easily revoked. So essential is it that the rights of men 
should be evidenced by documents of this nature, that the law 
itself requires, in many instances, the evidence of a deed to notify 
and establish the particular facts, and in many others renders a 
contract, or memorandum in writing, essential for the same pur- 
pose. Thus incorporeal rights, as to fairs* markets, and advowsons, 
cannot be transferred except by grant (//), and the provisions of 
the statute of frauds in many instances render a note or memo- 
randum in writing necessary to the proof of the contract (i). 

In general, an admission under seal is conclusive upon the 
obligor, and estops him from asserting or proving the contrary. 
Thus, if a condition in a bond recite that a particular suit is 
depending in the court of King’s Bench, the obligor is estopped 
from saying that there is no such suit there ( k ). So if the condition 
of a bond be to perform the covenants in a particular indenture, he 

(c) And the declarations made by third 
persons frequently stand upon the same 
foundation. In one instance, Serle v. 

Lord Barrington , Str. 826, infra 356, 
an entry was admitted as evidence for the 
party who made it. 

(/) Letters written by a party are evi- 
dence against him without producing the 
answers to such letters. Lord Barrymore , 

Administrator v. Taylor t 1 Esp. C. 326. 

Kenyon, C. J. 1795. And see Smith v. 

Young , 1 Camp. 439. Handle v. Black - 
burn, 5 Taunt. 245. 


(g) See Vol. II. tit. Admissions. Upon 
a question touching the right of presenta- 
tion by the bishop, a case stated by a former 
bishop for counsel’s opinion, and found 
among the family muniments of the latter’s 
descendants, is admissible in evidence 
against the former. Bishop of Meath v. 
Marquis of Winchester , 3 Bing. N. C. 193. 

(h) See Gil. L. Ev. 88; Vol. II. tit. 
Prescription. 

( i ) 29 Car. 2, c. 3. 

(k) Cro. Kliz.750; Com. Dig. Estoppel. 
A. 2. 

x 1 
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is estopped from saying that there is no such indenture (/)• a 
grantor is estopped by his deed from saying that he had no interest 
in the thing granted (m). But a deed-poll does not estop a lessee 
Qr grantee, for it is the deed of the lessor or grantor only (»)• 

In general, however, in order to conclude the party by his deed 
by way of estoppel, it should be pleaded, for if his adversary does 
not rely upon the estoppel, the Court and jury are not bound by 
it ; but the jury may find the matter at large according ta the 
fact, and the Court will give judgment accordingly. Where, 
however, the title of the party is by estoppel, and he has no oppor- 
tunity of pleading it, the jury cannot find against the estoppel. 
Thus in debt for rent on an indenture of lease, if the defendant 
plead, nil debet, he cannot give in evidence that the plaintiff had 
nothing in the tenements, because if he had pleaded that specially, 
the plaintiff' might have replied the indenture, and estopped him ; 
but if the defendant plead nihil habuit , &c., and the plaintiff, 
instead of relying on the estoppel, reply habuit , &c. he waives the 
estoppel, and leaves the matter at large, and the jury are to find 
the truth, notwithstanding the indenture ( o ). 

But when an estoppel creates an interest in lands, the Court 
will adjudge accordingly upon the facts found by the jury. As if A. 
lease land to B. for six years, in which he has no interest, and then 
purchase a lease of the same lands for twenty-one years, and after- 
wards lease to C. for ten years, and these facts are found by verdict, 
the Court will adjudge the lease in jB. to be good, though it was 
so only by the conclusion (jp). 

So in other cases, where the party who might have relied upon 
the estoppel, in pleading, waives it, and gives the deed in evidence, 
although the jury are not bound by the estoppel from finding 


(l) I Rol. 872,1. 30. Com. Dig. Estoppel, 
A. 2. For other instances, see tit. Ad- 
missions. 

(m) 2 T, It 171. But the principle does 
not apply where the grantor is a trustee 
for the public, and grants that which lie 
was not authorized by the Act from which 
he derives his authority. Ibid. 

(») Co. Litt. 303, b. A lessee by inden- 
ture, in an action of covenant for ploughing 
up Laines Meadows, without paying at a 
certain sum per acre, was held not to be 
estopped from averring that Laines Mea- 
dows were not meadow ground, although 
they were described as meadows in the 
lease. Skip with v. Green, Str. 610. 

(o) P. 0. Sulkeld, 277 ; Cora. Big. Es- 


toppel, C. ; Ibid. Pleader, S. 5. So in 
general, although the parties are estopped 
to say the truth, the jury are not. B. N. P. 
208. 

( p ) Com. Dig. Estoppel, E. 10. See also 
Pol. 68. So if the plaintiff in ejectment 
make title by a judgment in a scire facias, 
on a judgment in Trinity term, where the 
judgment was in fact of Michaelmas term, 
the jury cannot find that the original judg- 
ment was of Michaelmas term. Trevivan 
v. Lawrence , Salk. 276. So if a woman 
sue or be sued as sole, and judgment be 
against her as such, though she was covert, 
the sheriff shall take advantage of the 
estoppel. 1 Rol. 869, 1. 60; 1 Salk. 310; 
Com. Dig. Estoppel, B. D. 
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Recording to the truth of the fact, yet it seems they would not Estoppel to 
be warranted in finding a verdict contrary to the solemn admission 
of the party, without the strongest evidence of frtpd. As for 
instance, in an action of assumpsit , where the defendant pleads 
the general issue, and gives in evidence a release which he might 
have relied upon as an estoppel; although he has waived the 
estoppel, still the release seems to be conclusive evidence for the 
defendant, in the absence of fraud. There are also numerous 
instances in which a party, by his admissions and representations, 
is concluded from showing the contrary m~evidence, although the 
fact could not have been pleaded by way of estoppel. For in- 
stance, where a man has represented a woman to be his wife, in an 
action for necessaries supplied to her, he would in general be con- 
cluded by that representation, which would operate as a kind of 
estoppel in pais ( q ). 

It is a general rule that all privies, whether in blood as the Privies, 
heir (r), in estate as the vendee ($), or in law as the lord by 
escheat (t), or one who claims under another by act of law, or in 
the post (m), tenant in dower, or by the courtesy (or), are bound by 
an estoppel. 

The effect of deeds and written contracts, not under seal, will Thesenseof 
be hereafter more fully considered under the several heads to whidh nofto be 
they belong, as bonds, covenants, agreements, bills of exchange, altel j e(1 by 
policies of insurance, &c. It may be observed here, that since in dence. 
all these cases these documents have been framed by the parties 
themselves as the authentic evidence of the facts which they con- 
tain, and of their own intentions, no other evidence can in general 
be admitted to alter the obvious sense and meaning of the tqpns 
which they have used ; to admit this would be to deprive them of 
all effect as permanent memorials for the purposes of evidence, for 
they could no longer be so considered if their meaning could be 
altered and subverted by extrinsic and collateral evidence. Since 
this is a fundamental rule, applicable to written evidence in gene- 
ral, its nature and application will be more fully discussed here- 
after (y). 

Secondly , Entries and declarations made by third persons (for Entries by 
the latter stand upon the same footing with the former) are not per- 

(< q ) See Vol. II. tit. Admission. ( t ) Co. Litt. 352, a. 

(r) Co. Litt. 352, a. ; Pol. 61. 66. Com. (u) Co. Litt. 352, b. 

Dig. Estoppel, B. 3 T. R. 365. (*) Pol. 61 ; Co. Litt. 352. 

($) 1 Salk. 276. (y) See tit. Paroi, Evidence. 
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Entriosby in ordinary cases admissible ; they usually fall within the descrip- 

•onsf Per * tion °f re8 ™t er a ^ l0S acia (*)• 

Whether ^ie declaration by a third person be oral or written, 
the general objection applies, that it was not made under the 
sanction of an oath, and that the party against whom it is offered 
had no opportunity to cross-examine. Such a declaration or entry 
is therefore, on principles already adverted to, inadmissible, unless 
its admissibility be warranted by some special rule of law appli- 
cable to the particular circumstances (a). 

Entry by i The entry or declaration of a mere third parson may be admis- 
son^admis- ; sible as original evidence, where it accompanies and is explanatory 
sible when. 1 0 f the nature and quality of a material fact, or as secondary evi- 
jdence, where it is admissible on a principle of necessity, warranted 
j by particular circumstances, which afford a reasonable assurance 
/ that the party whose testimony is no longer attainable knew the 
jfact, and communicated it faithfully. 

The considerations which warrant the reception of such evidence 
are principally these : 

That the entry or declaration should have been made in the 
course of office duty or business, and that it was against the 
interest of the party to make it. 

It seems to be clear that such an entry, when made in the 
ordinary course of profession or business, and when it might 

(2) See above tit. Res inter Alios, &c. Mendham and another v. Thompson and 

As to those which operate hy way of ad- another, 1 Stark. 316; Hllenborough, C. J. 

mission, see Vol. II. tit. Admission. 1816. But an invoice made out by S. and 

(a) In trover for taking goods by defen- not shown to have been so sent, was re- 

daut ^under colour of distress, the question jected as merely S.'s declaration. In an 

being whether the defendant or J.B. was the action against underwriters, the bill of 

plaintiff’s landlord, the latter having been lading, signed by the captain, is not evi- 

shown by the plaiutiff to have been the deuce of the shipment of the goods. Dick - 

party to whom he and his father had always son v. Lodge, 1 Starkie’s C. 226. A banker’s 

paid the rent ; held, that the defendant, in ledger is admissible to show that a cus- 

orderto show that he received it merely as tomer had no funds in the banker’s hands, 
agent, could not give in evidence accounts Furness v. Cope, 5 Bing. 114. Semble, 

rendered by that party in which he de- more properly to show that no entry was 

scribed himself as agent, as the party being made in that ledger. — Note, that one of the 

alive might have been called, and that they clerks stated that it was the book to which 

were therefore properly rejected. Spur go all the clerks referred to see whether they 

v. Brown, 9 B. & C. 935. In assumpsit should pay the cheques presented to the 
for two-fifths of a loss recovered by the house j and Best, C. J. held that it was ad- 

defendants as agents for 5., an invoice missible in order to obviate the necessity 

sent by 8, to the defendants, to enable for calling a multitude of checks, and that 

them to recover from the underwriters, was it was evidence merely to negative the fact 
held to be evidence of the plaintiff’s interest, of the trader having money in the house. 
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operate against the interest of the party making it, is sufficient to Entry by 
warrant the admission of the evidence. 

And it seems that some connexion between the entry with some 8iWe when, 
fact to which it relates, such as the possession of land, or with . 
the performance of some ordinary duty or course of business, is 
essential to its admissibility ; but whether that alone would be 
sufficient, or whether it is also essential that the entry should be 
such as might operate against the interest of the party making it, 
is not clearly settled. 

It may however be observed, that the consideration that the 
entry was made in the course of discharging a professional or 
official duty, or even in the ordinary course of business in which 
the party was engaged, seems both in reason and upon the autho- 
rities, to afford a much safer warrant for giving credit to such 
evidence, than is supplied by the consideration that the entry or 
declaration might possibly have been used to the prejudice of the 
party ; and in many instances the doctrine of admissibility on that 
ground has bqen pushed to an extraordinary, if not untenable 
extent. 

It may further be remarked, that the mere circumstance of an 
entry having been made which might operate against the interest 
of the party making it, would not in itself, and independent of 
some support from its connection with the exercise of some duty, 
or with the ordinary course of dealing, be sufficient to warrant the 
admission of the entry in evidence. Suppose, for instance, that a 
party were to make an entry in his pocket-book that he had laid 
a wager with another as to the existence of some fact, and that he 
had lost the wager, the entry would be to a certain extent against 
his interest, for it might by possibility be used as evidence against 
him ; yet it seems to be clear that the entry would not be evidence 
as to the fact against a stranger. The above remarks are supported 
by the case of Doe v. Turford (/>)• If was proved to be the 
usual course in an attorney’s office for the clerks to serve notices to 
quit on tenants, and to indorse on duplicates of such notices the 
fact and time of service. On one occasion the attorney himself 
prepared a notice to quit to serve on a tenant, and took it out 
with him, together with two others prepared at the same time, 
and returned to his office in the evening, having indorsed on the 
duplicate of dhch notice a memorandum of having delivered it to 
the tenant, and two of them were proved to have been delivered ; 
after his death the indorsement is evidence of the service of 
such notice. For (per Lord Tenterden) the indorsement having 

(6) 3 13. & Ad. 800. 
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But?! by been made in the dischage of his duty, was, according to the 

«on, admin- authorities, admissible evidence of the fact of service. Parke, J. 

sible when, beld that it was admissible evidence, not on the ground that it was 
an entry against the interest of the party, but because, being an 
entry made at the time of his return from his journey, it was one 
of a chain of facts from which the delivery of the notice might be 
inferred. Taunton, J. because it was made at the time of the 
recorded fact in the ordinary course of business, and the fact was 
corroborated by circumstances. 

Lord Ellenborough, in the case of Doe v. Robson (c), in giving 
judgment as to the admissibility of entries of charges made by an 
attorney in his books, lays no stress on the fact that it appeared 
that such charges had been paid ; he says expressly, “ the ground 
upon which their evidence has been received is, that there is a total 
absence of interest in the persons making the entries to pervert 
the fact, and at the same time a competency in them to know it.” 
And in the case of Higham v. Ridgway ( d ), Le Blanc, J . observed, 
“ I do not mean to gi ve any opinion as to the mer^ declarations or 
written entries of a midwife who is dead, respecting the time of a 
person’s birth, being made of a matter peculiarly within the know- 
ledge of such a person ; it is not necessary now to determine that 
question ; but I would not be bound at present to say that they 
are not evidence.” 

Lord Eldon, in the case of Barker v. Ray , observes, “ the cases 
satisfy me that evidence is admissible of declarations made by per- 
sons who have a complete knowledge of the subject to which such 
declarations refer, and where their interest is concerned ; and the 
only doubt I have entertained was, as to the position that you are 
to receive evidence of declarations where there is no interest . At 
a certain period of my professional life, I should have said that the 
doctrine was quite new to me ; I do not mean to say more than 
that I still doubt concerning it.” 

It is observable, that the great object of the rule is, to guard not 
against fraud, but negligence and carelessness; the slightest sus- 
picion of fraud would be sufficient at once to exclude such evidence ; 
and the imposing the limitation, that the entry, to be admissible, 
should be apparently against the interest of the party making it, 
would afford no security against fraud ; the forger of a false entry 
would take care to obviate any objection of this description, by 
admitting payment or some other fact apparently against the inte- 
rest of the supposed author of the document. The consideration 


(c) 16 East, 31. 


(d) 10 East, 100. 
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that the entry is against the interest of the party is therefore prin- 
cipally material, as it affords reason for supposing that a person 
would not be likely to commit any error or mistake which mi^ht 
afterwards turn to his prejudice. When, however, it is considered 
that in many instances such entries remain in the private custody 
of the parties who make them, it is not probable that the conside- 
ration that the document might be published by accident or mis- 
take, and might, in some possible state of circumstances, be turned 
to the prejudice of the party, would cause him to exercise a degree 
of exactness and caution, so far beyond that which he would have 
used in the common course of professional or official duty, or ordi- 
nary habits of business, as to supply a sound and useful test, ope- 
rating to the admission of the former, the rejection of the latter. 
In the absence of all suspicion of any motive to the contrary, it is 
fairly presumable that all entries made in the ordinary routine of 
business are truly made: the same motive which induced a party 
to use the pains and trouble of making an entry at all, would 
usually induce him to make a true entry ; a false one would be of 
no value, and the making it would frequently be more troublesome 
than to make a true one ; it would require the additional trouble 
of invention ; and although the sparing of trouble might, in -many 
instances, induce a party to state particulars without sufficient ac- 
curacy, it would seldom cause him to invent and state a transaction 
which never happened. 

Whatever weight- therefore be due to the consideration, that in 
a particular case the entry of a fact contained an admission by the 
party making it, which, if untrue, was against his interest; it may 
be doubted whether that circumstance be of so strong and decisive 
a nature as to afford a sufficient test for the admission of such 
entries, and the rejection of all others which do not contain an 
admission against the interest of the maker. Upon a question like 
this, the rule of law, unless some collateral inconvenience would 
follow, ought to depend on the intrinsic weight of the evidence 
admitted or excluded ; and it would be advisable, for the sake of 
adherence to principle, as well as on grounds of convenience, to 
avoid an arbitrary rule, founded on a casual circumstance, which 
affects at most the weight of the evidence, not its value or quality/ 
and which would, in many instances, operate to exclude the stronger 
and admit thd weaker evidence. 

Let it, by way of illustration, be supposed, that an attorney has 
in the same book two accounts, in one of which are contained the 
items in detail relating to the marriage settlement of A., in the 
other a similar detail relating to the marriage settlement of J3 . ; 
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that the first appears to have been paid, the other does not ; it may 
be asked, is any man’s mind so constituted, that whilst he believed 
the former entries to be all true, he could withhold his belief as to 
the latter : could any one, in the absence of all suspicion of fraud, 
believe that a professional man would mis-spend his time by in- 
venting a string of falsities, asserting that he took such and such 
instructions, and prepared this or that conveyance, without aim or 
object ? If any one could conceive to himself, in the absence of 
any evidence to justify such a supposition, that the latter account 
was invented for some sinister purpose or other, would it not occur, 
that the admission of payment, tacked to the other, could not repel 
a similar suspicion as to its truth ? What warrant could the ad- 
mission of payment afford to obviate such a suspicion ? How 
could the party be prejudiced by admitting that he was paid for 
business never done ? On the same ground, therefore, that credit 
was given to the former, viz. the improbability of invention for 
some unknown sinister purpose, some, if not the same, degree of 
credit would also be given to the other. 

A presumption arises from the usual course of affairs, that an 
entry made by a professional man was made at the time, or nearly 
so, of the date ; such an entry is certainly not to be considered as 
equal in force to direct evidence of the fact, the tests of an oath 
and of cross-examination being wanting ; but it is impossible to 
say that it is not evidence which in itself affords a reasonable pre- 
sumption as to the truth of the fact to which it relates, because it 
would be contrary to the usual course of human affairs, and to the 
experience of mankind, that a person who must have known whe- 
ther the fact which he recorded was true or false, should have wan- 
tonly, and long before the importance of such a document could 
have been foreseen, and therefore without any conceivable motive, 
have stated that which was false rather than that which was true. 
If, indeed, such evidence could not be admitted without breaking 
down a strong and necessary bulwark for the protection of truth, 
and letting in hearsay evidence in general, it might be worth while 
to sacrifice such evidence to principles of general policy ; this how- 
ever would not be the consequence, since the limitation of such 
evidence to entries made by a person possessing peculiar means of 
knowledge, and unaffected by any temptation to deceive, in the 
usual course of his business or profession, would be, as it seems, 
sufficiently definite to distinguish those entries from the mere un- 
authorized entries or declarations of strangers. 

In the first place, an entry or declaration accompanying an act 
seems, on principles already announced, to be admissible evidence 
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in all cases where a question arises as to the nature and quality of 
that act Thus where the question is, whether a promissory note 
was originally void for usury, letters written by the payee to the 
maker, and which are contemporary with the note, are admissible 
to prove that the consideration was usurious (e). 

Such evidence is also admissible on the same principle, to show 
the intention with which an act was done, where the intention is 
material (/). Thus, on questions of bankruptcy, declarations made 
by a trader, contemporary with the fact of absenting himself from 
his place of residence or business, are constantly admitted in proof 
of the real nature and quality of the act (g). 

In the case of Aveson v. Lord Kinnaird (h), on an insurance 
effected on the life of the wife, the question was whether she was 
in an insurable state at the time ; and declarations by her, as to the 
state of her health, made a few days after the certificate of her 
health had been obtained, as to the state of her health at the time 
when the certificate was obtained, and down to the time of the con- 
versation, were held to be admissible in evidence, both to show her 
own opinion as to the state of her health, as well as with a view to 
contradict the evidence of the surgeon who had been called as a 
witness for the plaintiff. In an action of trespass, what the wife 
said immediately on receiving the injury, and before she had time 


(e) Kent v. Loiccn> 1 Camp. 177. Walsh 
v. Stockdale , Vol. II. 181. A letter in- 
closing a promissory note, may be read as 
evidence, by the writer, to show the par- 
pose for which the note was sent. Bruce 
and others v. Hurley , 1 Starkie’s C. 23. 

(/) Supra , 61, 62 ; Vol. II. tit. Inten- 
tion — Malice. 

(g) Supra , 35, 36/ 62, 63 ; Vol;' II. tit. 
Bankruptcy. When an act has been done 
to which it is necessary to ascribe a motive, 
what the person has said at the time is 
admissible, for the purpose of explaining 
the act. Bateman v. Bailey , 5 T. R, 512. 
Statements made by the bankrupt showing 
his knowledge and opinion of the state of 
his affairs at the time of the acts in question, 
held to be receivable although not accom- 
panying any other act done ; so letters re- 
ceived by him in answer to applications for 
advances are evidence to show the refusal to 
render him such assistance,' but not as to any 
facts stated in them. V ocher v. Cocks, 1 
Mood. & M. C. 353. A trader in embar- 
rassed circnmstances made an assignment 
of all effects, &c. for the benefit of creditors : 


in an action after her death, treating him 
as executor de son tort , a list of creditors 
made out by friend of trader under her 
direction about the time of the execution 
of the assignment, was held to be evidence 
to shew that the assignment was bond, fide. 
Lewis v. Rogers , 1 C. M. & B. 48. 

( h ) 6 East, 293. Where the plaintiff had 
received in the lifetime of the owner certain 
notes as un alleged gift, and after the death 
of the party, the defendant having inquired 
as to what property of the deceased the 
plaintiff was possessed, she voluntarily 
produced the notes, stating at the time 
hoV she had received them, and the de- 
fendant had refused to deliver them back ; 
held that her account, as part of the res 
gestce , was admissible to go to the jury 
as to the way she became possessed, which 
with other circumstances might indnee the 
jury to believe it correct or not. Hay- 
slip v. Gymer , 1 Ad. & Ell. 162 ; and 3 
N. & M. 479. The declaration of the 
defendant’s wife in delivering money to a 
witness to be paid over to the plaintiff in 
payment for sheep, is evidence in an action 
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En tries r &c. 
connected 
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Entrto*, 
Slc . eoo» 
iM'dedwl 

acts. 


\ to devise anything for her own advantage, is also evidence (i). So* 
J is the complaint made by a person in case of rape, or an attempt to 
1 commit a rape, immediately after the injury ( k ). 

To this head also the admissibility of declarations by tenant® 
has sometimes been referred, and it seems that such declarations 
are clearly referable to this principle in all cases where the nature 
and quality of an act of ownership or dominion, or of the posses- 
sion, is questioned and requires explanation, or when the nature 
and quality of the possession are questioned, and the contemporary 
declaration of the party doing the act or of the party in possession 
serves to elucidate and explain the nature and quality of such act 
or possession. 

The application of the general principle already announced stands 
thus : In the absence of direct documentary proof of the title to 
lands, or to an easement or right arising out of lands, acts of pos- 
session and enjoyment must be resorted to as indirect evidence of 
the right (Z). Where such possession and enjoyment have been 
of long continuance, the law in many instances makes that pos- 
session and enjoyment conclusive as to the right, and in all cases 
renders such evidence admissible, on the reasonable presumption 
that unless those acts and possession had been founded in right, 
they would have been resisted by him whose right was violated. 
But the admission of such a6ts of possession and enjoyment in 
evidence, frequently introduces a question as to their nature and 
quality, for on this must depend the question, whether they furnish 
any inference of acquiescence in an adverse enjoyment. This again 
must be decided by the mode and circumstances of enjoyment, and 
for this purpose the contemporary declarations of the parties con- 
cerned are necessary and essential evidence. If, for instance, the 
question be whether A . has a right of way to his house over the 


for the price. Walters v. Lewis , 7 C. & 
P. 344. 

(i) Thompson arid his Wife v. Tre- 
vanion , Skinn. 402. 

(ft) Brazier'* Case, 1 East, P. C. 444. 
B. v. Clarke ,2 Starkie’s C, 248. Trelmvny 
y. Column, ibid. 191. In an action for 
libel of plaintiff, as surgeon of a poor-law 
union, for neglecting patients, held that the 
entries which the plaintiff was required to 
make by sect. 15 of the Act could not be 
read as evidence on an issue whether the 
plaintiff neglected those patients . Meyrick 
v. Wakley, 8 C. & P. 2S3 ; and 3 N. & P. 
284. 

(0 Acts of ownership cnn only prove that 


which would be better proved by title-deed® 
or possession. Acts of ownership, where 
submitted to, are analogous to admissions 
or declarations, by the party submitting to 
them, that the party exercising them has 
a right to do so, and that he is therefore 
the owner of the property upon which they 
are exercised. Per Best, J. in Hollis v. 
Goldfinch f 1 B.& C. 220. On an indictment 
for shooting at the proseentor, Patteson, 
J. held that evidence was admissible to 
show that proseentor, immediately after 
the injury, had made communication of the 
fact to another, but that the particulars 
could nut be given in evidence. Hex v. 
Bidsdale, York Spring Assizes, 1387. 
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close of and evidence l>e given that on a particular occasion Entries* 
the occupier of ASs house used the dose as a way, the whole force pected 11 " 
and efficacy of the evidence may depend on what was said at the with act*, 
time* If, on the one hand, it were proved that at that time the 
occupier of A* s house asked the permission of the owner or occu- 
pier of the dose to use the way, the fact, instead of affording evi- 
dence of an adverse right; would be strong to negative the right ; 
if, on the other hand, the right to use was asserted and acquiesced 
in, the fact would afford evidence of acquiescence on the one hand, 
and of right on the other. The case of Doe d. Human v. Pettit (in ) 
may be cited in illustration of these remarks. 

Human was the purchaser of lands ; after his death, which was 
30 years ago, his widow continued in possession for more than 20 
years, and died ; the question between the heir-at-kw of the hus- 
band and the heir-at-law of the wife was, whether the possession 
by the wife was an adverse possession ; and it was held, that her 
declarations during her possession that she held for her life only, 
and that after her death the premises would go to her husband’s 
heir-at-law, were admissible to rebut the statute of limitations. 

They were not used to show the quantum of her estate, but only to 
explain the nature of her possession. 

Upon similar grounds, title-deeds and testaments are admissible Title deed*, 
evidence of the rights of property (w). 

(m) 5 B. fit A. 223. And see Came v. by-gone fact r the nature and term* of the 

Nicholl , 1 Bing. N. C. 430. In the case original entry. In some instances, the 

of Doe v. Bickarby , 5 Esp. C. 4, which admissibility of declarations by former oc- 

was an action of ejectment on an alleged cuplers, on the ground that they were 

forfeiture of a lease for breach of a co- against the interest of the declarants at the 

venant not to injure or underlet, by time, have been carried to a great length. 

underletting ; it appeared, that after the See Walker v. Bradstock, 1 Esp. C. 458. 

house had been for some time empty, Mrs. Upon the trial of an indictment for obstruct- 

Luthxnan was found in possession ; and it iug a highway, the question was, whether 

was held, that the plaintiff was at liberty the road was public or private ; and it wasr 

to prove that a witness on his behalf had held, that the declaration of a deceased oc- 

inquired of Mrs. Luthman in what way she cupier at the time of planting an alleged 

occupied it, and to give her answer in evi- boundary willow, was inadmissible, either 

dence. This case, however, goes to a great 08 a declaration accompanying an act, or 

length: it is difficult to say that such an as contrary to the party’s interest, or as 

answer can be admissible as original evi- evidence of reputation. Beg. v. Bliss, 2 

dence during the life of the declarant, N. & P. 4 <H* And see Tickle v. Brown, 

except on the ground that she was the 4 Ad. & Ell. 378. 

agent of the party to be affected, or that (n)Supra, p.67,08. 181 ; and see the cases 
the declaration was evidence, as accoxn- there cited. A counterpart of a feoffment 

panying the fact of possession. But there by a corporation, produced from their mu- 

was no sufficient proof of agency to let in niments, without proof of rent ever having 

such declaration, and the declaration was been received in respect of the property, is 

not admitted as explanatory evidence of a inadmissible. Lancum v. Lovell, 6 C. & P, 

contemporaneous act, but rather to prove a 437 ; 9 Bing, 405. The defendant justified 

VOL. 1. A A 
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Title-deeds, Even modem deeds are also evidence to show the title of a party 
to a particular estate, when a sufficient ground has been laid by 
proof of the ownership of the party from whom the title is derived. 
Thus it is every day’s practice to prove the title of A. 13. to an 
estate, by proof of the execution of a conveyance by C. D. a for- 
mer owner in possession of the estate. In such cases the evidence 
does not come within the objection of “res inter alios; 99 the deeds 
are nothing more than solemn declarations and admissions of the 
parties, accompanying and evidencing the nature of the act of 
transfer, and do not affect or conclude the rights of any stranger, 
any more than the mere fact of delivering the possession would 
conclude him. It is evidence of the same nature, as if a plaintiff 
in trover were to prove his ownership of a horse, or other chattel, 
by showing that he bought him for a particular sum at a fair. 
Such evidence, as a mere fact, and part of the res gestae , is admis- 
sible against all the world ; it operates to the conclusion of no one 
without his assent, but merely so far as in its own nature it affects 
the transaction itself. For its force and effect, the evidence depends 
entirely upon its connexion with the acts of ownership and posses- 
sion ; proof of the execution of deeds by parties wholly unconnected 
with the estate would avail nothing to prove a title. 

Survey# Maps and surveys of estates are also evidence to show the extent 
mu,,8 ‘ of a man’s estate, when it appears that they have been made with 
the privity and consent of the owners of the adjoining lands. A . 
being seised of the manors B . and C., during his seisin caused 
a survey to be taken of 13., which was afterwards conveyed to E. ; 
and upon a dispute between the lords of 13. and C.> it was held 
that the survey was admissible in evidence (o). 

But it is clear that no entry or survey taken by an owner would 
be evidence either for himself, or for one who claimed through him, 
against a party who did not claim in privity, since it might encou- 
rage persons to include in surveys more than belonged to them ( p ); 
and therefore, survey-books of a manor, although ancient, unless 
signed by the tenants, or unless they appear to have been made at a 
court of survey, are not evidence ,* they are mere private memorials (q). 


breaking floodgate#, a# lessee of the Bishop 
of W., old leases were produced from the 
registry, and admitted. Wakeman v. West , 
7 C. k P. 479. 

(o) Bridgman v. Jennings ,\ Lord Raym. 
734. The only case, it is said, where a map is 
receivable in evidence, is where at tbe time 
it was made the whole property belonged 
to the person from whom both parties 
claim. Doe v. Laldn, 7 C.& P. 481. In 


an action for breaking down floodgates, 
a map of the owner’s and of adjoining lands 
is not admissible to show the course of 
the stream to the plaintiff’s mill. Wake- 
man v. West, 7 C. & P. 479. 

(jo) Str. 96. 1 Lord Raym. 734. Outram 
v. Morewood, 6 T. R. 123. 

(q) 12 Yin. Ab. 90, pi. 12 ; per Bacon. 
Exon Sitmm. 1719. 



BY THIRD PERSONS. 


355 


So it has been said, that an old map of lands has been allowed 
in evidence, where it came along with the writings, and agreed with 
the boundaries adjusted in an ancient purchase (r). It does not 
clearly appear under what circumstances this old map was held to 
be evidence, but it seems that one ingredient essential to its admis- 
sibility was its agreement with boundaries as adjusted in an ancient 
purchase, that is with some other instrument ; and the term adjusted 
seems to imply some privity on the part of the owners of adjoining 
property, if the vendor was not himself the owner. A map annexed 
to a deed seems to stand on the same footing as the description 
contained in the deed itself. 

It is an established principle of evidence, that if a party who has 
peculiar knowledge of the fact, by his written entry, or even decla- 
ration concerning it, charges himself, or discharges another upon 
whom he would otherwise have a claim, such entry is admissible 
evidence of the fact after the death (s) of the party ( t ). 

Where A., a tenant for life, with a limited power of leasing, 
reserving the ancient rent, received a letter from his confidential 
agent, containing an account of the tenants and rents, on which 
the tenant for life indorsed the words, “ a particular of my estate,” 
and handed it down to JB., the succeeding tenant for life, who had 
a like limited power of leasing, by whom it was preserved, and 
handed down, amongst the muniments of the estate, to the first 
tenant in tail, it was held, that the document was evidence for the 
first tenant in tail against the lessee of j B., in order to show that the 
rent reserved by B ., the tenant for life, was less than the ancient 
rent which was reserved at the time to which the paper referred, 
the paper having been accredited by the then owner of the estate, 
who had the means of knowing the fact, and who had an interest 
the other way ; viz. to diminish the rent, in order to increase his 
fine upon a renewal under the power (u). 


Ancient 
deeds, 
maps, &c. 


Entries 

made 

against the 
interest of 
the party. 


(r) Gil. Ev. 78. 

(*) Where entries were made against the 
interest of a party who had quitted the 
kingdom, there being charges of a criminal 
nature against him, but was still living, it 
was held, that it was not sufficient to entitle 
his declarations to be read. Stephen v. 
Gwennap, 2M.&M. 128. Smith v. Whit- 
tingkam , 6 C. & P. 78* Spargo v. Brown , 
9 B. & C. 935. 

(t) Bighorn v. Ridgway, 10 East, 35; 
infra, 362. It has been said that an ad- 
ditional circumstance is necessary, viz. that 
the party who m&de the entry wight have 


been examined as. to it, had he been living. 
Per Bayley, J., in Highani v. Ridgway . 
It is however observable, that in that case 
three of the J udges lay down the rule with- 
out this qualification ; and in the case of 
Short v. Lee, 2 Jac. & Walker, 489, the 
Master of the Rolls held, that an entry by 
a deceased person was admissible, although 
he could not, in his life-time, have been 
examined to the fact. See also Qleadow 
v. Atkin, 1C.&M. 424. 

(w) Roe dem . Brune y. Rawlings, 7 
East, 279. 
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In tlie case of Searle v.Lord Barrington (x) f the Court is said 
to have extended this principle so far as to hold, that in an action 
upon a bond, a receipt for interest indorsed upon it by the obligee 
himself, is evidence to go to a jury to rebut the presumption of 
payment arising from lapse of time. If this case is to be taken as 
an authority for the general position, that an indorsement of the 
receipt of interest on a bond bearing date within the space of twenty 
years from the date of the bond, shall in itself, and without any 
proof that it was actually niade within that space of time, or with 
the privity of the obligor, be evidence to rebut the presumption of 
payment, it seems to be difficult to support it upon principle ; for 
it amounts to this, that in this particular case the party shall have 
an opportunity of making evidence in his own closet, in order to 
rebut a presumption which would otherwise arise against him. If 
this be so, the case must be regarded as anomalous, and as an 
exception to the plain fundamental rule, that a man shall not be 
permitted to make evidence for himself ( y ). If, on the other hand, 
this further limitation is to be applied to the reception of such 
evidence, that reasonable proof shall be adduced to show that the 


(a?) 8tr.820. The bond was dated June 
24, 1697 ; the indorsement of interest on 
the bond, under the hand of the obligee , 
was dated in 1707, being three years before 
the death of the obligor ; and the cause was 
first tried Trim 1724. Pratt, C. J. was of 
opinion that this indorsement was not evi- 
dence; but the three other Judges were of 
opinion that it ought to have been left to 
the jury, for they might have reason to 
believe that it was done with the privity 
of the obligor; because it was the con- 
stant practice for the obligee to indorse 
the payment of interest, and that for the 
sake of the obligor, who is safer by such an 
indorsement than by taking a loose receipt. 
Upon a second trial, Lord Raymond, C. J. 
admitted the evidence, and a bill of excep- 
tions was tendered, and after judgmfent in 
the King’s Bench for the plaintiff, a writ of 
error was brought in the Exchequer Cham- 
ber; and upon argument, five of the Judges 
were of opinion to affirm, and two to re- 
verse, the judgment. , The judgment was 
afterwards affirmed in the House of Lords. 
In Barnet v. Hanson , 1 Barnard, 482, a 
similar indorsement seems to have been 
admitted, though made after the presump- 
tion of payment had taken place. See Mr. 


Nolan’s note to the former ca9e, in liis ed. 
of Strange, 826. In a copy of select cases 
of evidence, there referred to, it is stated, 
that at the sittings after MichaelmaB term 
at Westminster, 6 Geo. 3, Lord Camden 
said that he was never much pleased with 
the determination of Searle v. Lord Bar- 
rington ; however, he said, it was law. See 
Vol. II. tit. Bond. In Oleadoio v. Atkin , 

1 Cr. & M. 428, an action on a bond, 
there was proof of payment of interest to a 
third person, and to connect that with the 
bond an indorsement on the bond by the 
obligee, stating that the bond was for trust 
money for that third person, of even date 
with the bond, was held to be admissible. 
An indorsement of the receipt of interest 
on a promissory note made by the payee, 
since deceased, is admissible to repel Statute 
of Limitations. Gale v. Capern , 1 Ad. & 
Ell. 102. See the st. 9 Geo. 4, c. 14, s.3, 
Vol. II. tit. Limitations. 

(y) See Lord Hardwicke’s observations 
in .the case of Glyny . the Bank of England , 

2 Ves. 43, and Lord Kenyon’s, 5 T. R. 123 ; 
and Lord Ellenborough’sin Rose v. Bryant , 
Camp. 323. 
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indorsement existed before the presumption of satisfaction had 
arisen, the doctrine seems to be more consonant with the principle 
above stated ; a presumption arises that the obligee would not falsely 
and wantonly make an indorsement prejudicial to his own interest 
at the time (*), from which he could derive no benefit. 

It seems to be clear, at all events, that such evidence would be 
inadmissible, if the indorsement appeared to have been made after 
the presumption had arisen (a). 

Where the question was as to the property in a horse seized by 
the defendant under a heriot custom, a declaration by A. B ., a 
third person, that he had given up his farm and all his stock to the 
plaintiff, was held to be admissible for the plaintiff for the purpose 
of proving that the horse belonged to the plaintiff before the 
death of A. B. (Jb). 

Entries by which receivers, stewards, bailiffs, and other agents, 
charge themselves with the receipt of money, are in general ad- 
missible in evidence to prove the fact after they are dead, for (as it 
is said) it is reasonably to be presumed that a man would not wan- 
tonly charge himself with any responsibility (c) ; and evidence to 
show that the party making the entry had knowledge of the fact 
is unnecessary ( d ). 


(z) In the case of Glyn v. the Batik of 
England , 2 Ves. 42, Lord Hardwicke said 
(of this case) he took it that the indorse- 
ments were made and bore date within 
twenty years. And in Turner v. Crisp 
(2 Str. 827), it was said, the indorsement 
appeared to have been made before it could 
be thought necessary to make evidence to 
encounter the presumption. It does not 
■appear, however, from the report that any 
such evidence was given. 

(a) Turner v. Crisp , Str. 827. 2 Vcs. 43. 
Lord Raym. 1370. 

(h) Ivatt v. Finch , 1 Taunt. 141 . The 
evidence was rejected at the trial ; but the 
Court of C. P. on a motion for a new trial, 
held that the evidence ought to have been 
admitted. Note, that in this case the de- 
fendant claimed through A . B., upon whose 
death he became entitled to a particular 
portion of his personal property as a 
heriot. — 4. had taken the goods of B, in 
execution, and the sheriff having executed 
a bill of sale to him, B, was permitted to 
remain in possession, and the sheriff after- 
wards took the same goods in execution at 


the suit of another creditor of B. ; in an 
action by A. against the sheriff for the 
goods, it was held, that the declarations of 
B. as to the property of the goods, and that 
A .’s execution was merely colourable, were 
admissible for the sheriff. Wilkes v. Farley , 
3 C. & P. 395. See Gully v. Bishop of 
Exeter , 5 Bing. 171. 

(c) In an action by the lord for copy- 
hold fines, the book kept by the steward 
of all fines assessed, whether paid or not, 
was offered in evidence to prove the pay- 
ment of fines by remainder-men, as it was 
accessible to all the copyholders, and had 
been received by the steward from his pre- 
decessor ; but it appeared that the steward 
made up a second book at the cud of each 
year, in which he entered all fines which 
had been paid ; and it was held that tlie 
evidence was inadmissible. Ely* Bean, £<?. 
v. Caldecott, 7 Bing. 433. 

(d) Crease v. Barrett, 1 C. & M. 925. 
Where it is said that the absence of such 
knowledge goes to the weight not the ad- 
missibility of the entry. 
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By persons Accordingly it has been held (e), that an entry in the parish 
leased! 0 * books, made by the officers of one township, of the receipt of a 
?K ft . in . st proportion of the church-rates from the officers of another township, 

rest. was evidence to charge the latter with the payment ot tne same 

sums in future ; and that the title at the head of the page, stating 
the customary proportion to be so paid, was also evidence. 

In an action of trespass, entries by the stew ard of a former owner 
of the locus in quo , in his day book, of sums received from dif- 
ferent persons in satisfaction of trespasses, are evidence; and it 
was held, that whatever would have charged the steward would 
be admissible evidence (/*). A private book kept by a deceased 
collector of taxes, containing entries by him, acknowledging the 
receipt of sums in his character of collector, was also held to be 
admissible evidence in an action against his surety, although the 
parties who had paid them were alive, and might have been 
called ( g ). 

So old rentals, by which bailiffs have acknowledged the receipt 
of monies, are evidence of the payment of such rents, and of the 
right to receive them if the bailiff or receiver be dead (A). But 
although the account of a bailiff or steward, who by marking par- 
ticular items of receipt appears to have collected them, be evi- 
dence, it must appear from the subscription of his name, or other- 
wise, that it was part of the account of the steward or bailiff'; for, 
in the absence of such evidence, it may be nothing more than a 
leaf drawn out of a book by the lord of the manor himself. (i). 

(e) Stead v. Heaton, 4 T. It. 069- 2 Ves. duty as such clerk. And it was held that 
42. Lill. Pr. It. 652. Bnub. 184. Outram v. such entries were admissible, not altogether 
Morewood , 5T. It. 121. 3 Wood 332. Old (according to Lord Tenterden) as declara- 
rates mad$ by the parish officers of B. on tions made by him against his interest, but 
the Occupiers of land as parcel of B., and an because the entries were made by him in 
account containing an overseer’s account, those very books which it was his duty aa 
in which against the sum for which the such clerk to keep : and per Bay ley, J. the 
occupier had been assessed crosses were case of Goss v. Watlington, 3 B. & B. 132, 
made, were held to be evidence that the sum was, decided on the same principle, 
assessed had been paid by the occupiers. (h) Manning v. Lechmcre, 1 Atk. 458. 
Plaxton v. Dare, 10 B. & C. 17. Entries in a deceased agent’s accounts, 

(/) Barry v. Bebbington , 5 T.R.514. charging him with receipts, although not 

(g) Middleton v. Milton, 10 B. & C. in his handwriting, but signed by him, are 
317. See also Doe v. Cartwright , R. admissible. Doe v. Stacey , 6 C. & P. 139. 
& M. 62; and App. 358. In the case (i) Frankes v. Cary 9 1 Atk. 140. 
of Whitnash v. George, 8 B. & C. 556, A book in the handwriting of A. B., 
it was held that entries made by a clerk purporting to contain accounts of tithes 
to bankers, in books kept by him in his collected by him 70 years ago, cannot be 
capacity as clerk, were admissible in evi- read in evidence without proof that A. B. 
deuce after his death, in an action by the wa s collector of tithes at the time. Short 
bankers against his surety, on a bond con- v . Lee, 2 Jac. & W. 464. The statutes of 
ditioned fox the faithful discharge of his an ecclesiastical corporation aggregate 
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Upon a question, whether certain ancient rentals, preserved in By person* 
the archives of the dean and chapter of Exeter, were entries made 
by their receivers, charging themselves with the receipt of rents, it against 
was held, that the books of modern receivers were not evidence rest? 11 * 
for the purpose of laying a foundation by comparison, and of show- 
ing that the ancient books kept in the same manner, and contain- 
ing similar entries of receipts and payments, were also receivers’ 
books, and entitled to be read in evidence as such (A). But if from 
the inspection of such ancient books, and the language of the 
entries, it appear probable that they were in fact receivers’ books, 
it seems that they are admissible in evidence (l). 

A book of accounts, kept by an executor and trustee of an 
estate directed to collect and apply the rents for the benefit of the 
cestui que trust 9 is admissible as charging himself, to prove seisin 
in a writ of right ( m ). 

So the book of a bursar of a college is said to be evidence as to 
money paid by him or received to the use of a stranger (w). 

Where a bill of lading had been signed by a master of a vessel, 
since deceased, for goods to be delivered to a consignee or his 
assigns, on his paying freight, the document was held to be evi- 
dence to show that the consignee had an insurable interest in the 
goods {#); but if in such case the master should guard his acknow- 
ledgment by saying, “ contents unknown,” so that he does not 
charge himself with the receipt of any goods in particular, the bill 
of lading, it is said, would not be evidence either of the quantity 
of the goods, or of property in the consignee (p). 

In Lord Torrington s case ( q) y the evidence was, that according Byjgent* 
to the usual course of the plaintiffs dealings, the draymen came course of 

0 trade. 

enjoying the appointment of collectors, 10 Ea 9 t, 206, the language of several 
together with the intemul evidence of the entries imported that N. W. was therein 
documents, and their coming out of the accounting to the Dean and Chapter for 
proper custody, amounts to sufficient proof money paid to himself, with the receipt of 
that the parties were really collectors. Ib. which he debited himself by the words 
In case for disturbance of the plaintiffs solvit rnihi , and solvit per vie ; and the 

market, accounts signed by a party styling Court of King’s Bench were of opinion 

himself the steward’s clerk, without any that the books which had been rejected 
evidence to show that he was such, dehors at the former trial ought again to be sub- 
the papers themselves, and not purporting mitted to the consideration of the Judge, 
to charge the party whose signature they (m) Spires v. Morris, 1) Bing. 694. 
bore, were on motion held to be inadmis- (n) Anon. Lord llaym. 745, Qu - 
siblc; and the Court not being satisfied under what circumstances. Tho report 
that such evidence might not have weighed is a very loose one. 
with the jury, granted a new trial. De (o) Per Lawrence, J., Haddow v. 

Jtatzen, Baron, v. Farr, 6 Nev. & M. 617. Parry, 3 Taunt. 303. 

(A) Doe v. Thynnc, 10 East, 206. (p) Ibid. 

(J) In the case of Doe v. Thynnc, {<{) B. N. P. 282. 

A A 4 
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every night to the clerk of the brewhouse, and gave him an ac- 
count of the beer delivered out, which he set down in a book to 
which the draymen set their hands, and that the draymen were 
dead, and that the entry was in his handwriting; and it was held 
to be good evidence of a delivery. 

In the case of Clerk v. Bedford (r), where the plaintiff, to prove 
a delivery, produced a book which belonged to his cooper, who 
was dead, but his name set to several articles, as wine delivered to 
the defendant, the evidence was rejecfcetMby Lord Raymond, who 
distinguished it from Lord Torringtoris case , because there the 
witness saw the draymen sign the book every night. 

In the case of Pitman v. Maddox (s), in an action upon a tai- 
lor's bill, a shop- book was produced, written by one of the plain- 
tiffs servants, who was dead ; and upon proof of the death of the 
servant, and that he used to make such entries , it was allowed to be 
good evidence of the delivery of the goods (£). From these cases 
it may be inferred that some evidence ought to be given to show 
that such entries were made in the usual routine of business ; but 
perhaps it may not be necessary, as in Lord Torringtoris case , to 
prove the signature by one who saw it written. 

In Chambers v. Bernasconi ( v) 9 the action was brought by the 
plaintiff to try the validity of a commission of bankruptcy issued 
against him. He had been arrested on the 0th of November 1825, 
and it was a question material to the act of bankruptcy, whether 
he had been arrested in Southmolton-street, or at his cottage, 
Maida-hill, Paddington. In order to establish an act of bankruptcy 
by keeping house, &c. at Paddington, the officer who arrested the 
plaintiff being dead, his follower was called, who swore that the 
arrest tdbk place at Paddington. The plaintiff, to establish an 
arrest in Southmolton-street, offered in evidence, from the files of 
the office of the under-sheriff of Middlesex, a paper annexed to 
the writ, signed by the deceased officer, and addressed to the under- 
sheriff of Middlesex, as follows : 

“ 9th Nov. 1825. I arrested H. Chambers in Southmolton- 
street, at the suit of W. B” 

By the course of office the officer was required, immediately after 
the arrest, and before taking a bail-bond, to transmit to the sheriffs 
office a menjprandum or certificate of the arrest ; and for the last 
few years (but, according to one report of the case (w), not, as it 


(r) 1 Salk. 285; Ld. Raym. 875. 
M Lord Raym. 702; 2 Salk. ODD. 
(0 Set* B. N. 1\ 242. 


(t?) I Tyrw. 335. 

( w ) IC.& J.451. 
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seems, at the time of arrest) an account of the place of arrest had 
also been required from them. On such returns the officer and his 
sureties are charged by the sheriff, and returns are made upon 
them ; the evidence was admitted, and the plaintiff had a verdict. 
Upon a motion for a new trial it was contended, on the part of 
the plaintiff, that the document was admissible, as being a written 
declaration of a fact made by a person peculiarly cognizant of the 
fact, and against his interest. The Court of Exchequer held, that 
the evidence was inadmissible. Lord Lyndhurst, C. B., was of 
opinion that the principle contended for went beyond the former 
cases. Bayley, B., was of opinion that the instrument was not 
admissible in evidence at all, inasmuch ias the entry could not be 
said to militate against the interest of the officer : and he also inti- 
mated his further opinion, that although the instrument was ad- 
missible, it would not be admissible to prove the circumstance of 
the place where the arrest occurred, as it was no part of the officers 
duty to state the place where the caption took place. 

In the case of Dig by v. Stedman (a:), an entry made by a de- 
fendant himself in the course of business, and contemporary with 
the fact, was received as confirmatory evidence to prove the deli- 
very of a watch. Again, in Hagedorn v. Reed (y), the entry 
by a deceased clerk of a merchant, in the letter-book, of a letter, 
with a memorandum, stating that the original had been sent 
to a particular person, was held to be evidence of the fact ; proof 
having been given that it was the invariable course of that mer- 
chant’s office, that the clerk who copied any letter sent it off 
by the post, and made a memorandum on the copy that he had 
done so. 

In the following case the principle seems to have been carried 
much farther. Upon an issue out of Chancery, to try whether 
eight shares of Hudson’s Bay stock, bought in the name of Mr. 
Lake, were bought in trust for Sir S. Evans, his assigns (the plain- 
tiffs) showed, first, that there was no entry in the books of Mr. 
Lake relating to this transaction ; secondly, that six of the receipts 


(a?) 1 Esp. C. 129. 

(y) 3 Camp. 379. See also Pritt v. 
Fair dough (3 Camp. 305), where similar 
evidcDce was received. Champneys v. 
Peck, 1 Starkie’s C. 404, infra . In the 
case of Calvert v. The Archbishop of 
Canterbury , 2 Esp. C. G45. Lord Kenyon 
held, that an entry made in the plaintiff's 
books, by a servant since deceased, of a 
contract made with the defendant, was not 


admissible in evidence to prove the terms 
of the contract ; because the entry did not, 
as in the case of Price v. Lord Torrington, 
charge the clerk. It does not appear that 
in this case, the clerk, in making the 
memorandum, professed to have made it 
personally with the defendant, or his agent; 
and he might,' for anything that appeared 
to the contrary, have made ft on hearsay 
from the plaintiff himself. 
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Entry in were in the handwriting of Sir S, Evans, and there was a refer* 
comaeof Gnce'on the back of them by Jeremy Thomas, Sir S. Evans’s book- 
ai°buaiMiis deeper, *° ^ ie book B. B. of Sir S. Evans ; J. Thomas was proved 
to be dead, and the Court of K. B., on a trial at bar, admitted 
the book so referred to, not only as to the six, but likewise as to 
the other two in the hands of Sir Biby Lake, the son of Mr. 
Lake (z). 

In the case of Smartle v. Williams , where the question was 
whether certain mortgage-money had really been paid, a scrivener’s 
book of accounts (the scrivener being dead) was held to be good 
evidence of payment (a). 

Upon a trial at bar, where the question was, whether a surren- 
der of the mother’s estate for life had been made when the son 
suffered a common recovery, the Court admitted in evidence the 
debt book of an attorney (deceased), in which he had made 
charges for suffering the recovery, and for drawing and in grossing 
a surrender of the mother, which had been paid; and the Court 
held, that this was a material circumstance upon the inquiry into 
the reasonableness of presuming a surrender, and could not be 
suspected to be done for that purpose ; and that since the attorney 
was dead, this was the best evidence (i). So in the case of / Jig- 
ham v. Ridgway (c), it was held, that an entry made by a man- 

fa:) B. N. P. 28*2. And here it may be they would have presumed a surrender 
remarked, that although the statute 7 Jac. after such a length of time, without this 
1, c. 12, enacts that a shop-book shall not additional evidence. In Goodtitle v. 
be evidence after the expiration of a year, Duke qf Chandos , 2 Burr. 1072, Lord 
it does not therefore make it evidence Mansfield says, that the Court did rely 
within the year, except under special cir- upon«the entry; but he also states from his 
cumstances (2 Salk. 090) ; and that in own note, that the Court said, that after 
some cases it is evidence after the expira- forty years they would, without any other 
tion of tho year. circumstances, presume a conditional sur- 

(«) B. N . P. 283. In this case it does render. See also the last preceding note, 
not appear that the attorney, by the entry In Doe v. Wright , Lancaster Summer 
in his book, had admitted the payment of Assizes, 1836, Coleridge, J. admitted a bill 
the money. Where the house of the party of costs by an attorney, stating facts and 
in whose custody marriage articles ought business done, and which had been paid, on 
to have been, was proved to have been oc- the same footing as original entries in the 
cupied and pillaged by rebels, and that hook. 

after diligent search amongst his other (c) 10 East, 109. The evidence seems 
papers, they could not be found, it was held to have been received in this case princi- 
tliat a recital of them in a case submitted pally upon the ground, that the entry was 
to counsel at the time, and charged for and made of a fact within the peculiar know- 
entered as paid by the family attorney, ledge of the party, against his interest; 
was admissible as secondary evidence, and Le Blanc, J., seems to have founded his 
Lord Lorton v. Gore , 1 Dow, N. S. 190. assent, partly at least, on the particular na- 

( h ) Warren v. Grenville, Str. 1128. ture ofthefact,as being matter of pedigree. 

Note, this was forty years after the time See the observations of Littledale, J., in 
of the surrender, and the Court said that Doe v. Vowles , 1 Mo. & It. 61. App. 362. 
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midwife in his book, of having delivered a woman of a child on a Entry In 
particular day, referring to his ledger in which he had made a 
charge for his attendance, which was marked as paid , was evi- profestion- 
dence upon the trial of an issue as to the age of such child at the al businc88, 
time of his afterwards suffering a recovery. 

It was held, in the case of Doe v. Robson (rf), that entries of 
charges, made by an attorney in his books, showing the time 
when a lease prepared for a client of his was executed, which 
charges, it appeared, had been paid, were evidence after the 
attorney’s death to show the time of the execution, which was 
a material fact in issue. And in this case it is observable, that 
the ground of receiving the evidence was expressly stated by 
Lord Ellenborough to be the total absence of interest in the per- 
son making the entry to pervert the fact, and at the same time a 
competency in him to know it, without laying stress upon the 
fact that the charges had been paid (e). 

In the case of Skipwith v. Shirley (f), a decree was made for 
raising money under a deed of appointment, although the only 
copy produced did not appear to be executed, upon recitals of it 
in a deed of settlement as a subsisting effectual deed, and evi- 
dence from the books of a deceased solicitor of charges for the 
preparation and execution of it, although there was no evidence 
that these had been paid. 

So in Champneys v. Peck ( g ), the plaintiff, in order to prove 
the delivery of his bill as an attorney, proved the death of Daw- 
ling, who had been his clerk, and produced the bill, with an 
indorsement on it in the handwriting of the deceased clerk, 

“ March 4th, 1815, delivered a copy to Mr. Peck.” The plaintiff 
further proved that the indorsement existed at the time when, 
according to its purport, the bill had been delivered ; that it was 
the business of Dawling to deliver the bill; and that such an 
indorsement was usually made in the common course of business 
upon the copy kept. Lord Ellenborough held this to be prima 
facie evidence of the delivery of the bill, and the plaintiff had a 
verdict (A). 

(d) 15 East, 31. proof of his death such entry was admis* 

(c) Baylcv, J. adverted to that fact ; sible. Poole v. Picas, 1 Bing. N. C. 649. 
see the observations of Le Blanc, J. in And see Poe d. P at t {shall v. Turford , 

Higham v. Ridgway , 10 East, 109. 3 B. & Ad. 890. 

(/) 11 Ves. 64. ( h ) The cause was undefended. The 

(g) 1 Starkie’s C. 404. Where the ruling of Lord Ellenborough in this case 
notary's clerk, who presented a bill dis- has been questioned more than once, but 
honoured, made an entry at the time, in the seems to be now confirmed. Vide supra, 

.usual course of business, held that upon note (y). 
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rector. 


In the case of Pyke v. Crouch (i), it was held, that a letter writ- 
ten by a stranger to a testator, acknowledging the receipt of a will, 
was evidence to show that such a will had been sent by the testator* 
An entry by a rector of his receipt of tithes is evidence for his 
successor; for the entry could not have been of any benefit to 
himself^*). Lord Kenyon, however, considered this as an ex- 
cepted case, since, in general, a man's private entry cannot affect 
the rights of third persons (A) ; and therefore, in Outram v. More- 
wood (Z), where the question was, whether a particular close was 
part of an estate which formerly belonged to Sir J. Zouch, it was 
held, that entries of the receipt of rents, made by one from whom 
the defendant derived his title to the rent of this close, but nothing 
more, was not evidence for the defendant in order to prove the 
identity of the close, and to establish his title to the coals, on the 
ground that the entries were no more than the private memoran- 
dum of the party, not upon oath, which ought not to bind third 
persons ; and that it was distinguishable from the case of Barry 
v. Bebbington, since there the steward charged himself with the 
receipt of the money. It appears, therefore, to be clear,* that a 
man's own private entry, as to his own rights, which admits no 
liability to another, is not evidence either for himself or those who 
claim under him. The case of an entry of the receipt of tithes by 
the rector stands upon very peculiar grounds ; he has no personal 
interest in making the entry with a view to any claim made by 
himself, since the entry would not be evidence for him ; and the 
incumbent for the time being, and not his heir or personal repre- 
sentative, would afterwards derive benefit from such entry. 

Lord Hardwicke observed, that it was going a great way to 
admit the books of a deceased rector as evidence for his succes- 


sor (m), but that it had been allowed, because the rector knew that 
the entry could not benefit either himself or his representative, 
who had nothing to do with the living (n). The admissibility of 


( i) Ld. Raym.730. 

(j) 5 T. R. 123 ; Bunb. 46 ; 2 Ves. 43. 
So in a suit for tithes by the’ lessee of an 
ecclesiastical corporation aggregate, to 
whom the rectory belonged, ancient docu- 
ments in their possession, and purporting 
to be accounts furnished by some of their 
members employed to collect the tithes, 
and appearing to be offered and settled, 
are admissible in evidence. Short v. Zee , 
2 Jac. & W. 464. The admissibility in 
this case seems t# rest on the principle 
just adverted to. An entry by a deceased 
rector is also evidence by way of admission 
against a successor. An undent document 


signed by the rector, and headed , u notifi- 
cation of the tithes of the parish,’* al- 
though not coming out of the proper repo- 
sitory of a terrier, was held to be admis- 
sible evidence against a succeeding rector, 
as the admission of one of his predecessors, 
and upon the same principle as a receipt. 
Maddison v. Nuttall } 6 Bing. 226. 

(k) 5 T. R. 123. 

(l) Ibid. 

(m) 2 Ves. 43 ; and see Illingworth v. 
Leigh , 4 Gwill. 1618. Woodnoth v. Lord 
Cohham , 2 Gwill. 663. 

1 (n) Such evidence has, however, been 
received in favour of his successor where 
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such evidence seems to rest upon the principles (o) lately an- 
nounced. 

The declarations of (p) deceased tenants have in some instances 
heen admitted in evidence, on matters connected with their tenan- 
cies, principally, as it seems, upon the ground that their declara- 
tions were made against their own interest. 

In Doe v. Williams ( q), the question was, whether Mrs. Gal ton 
(from whom the defendant claimed) was in possession of the pre- 
mises at the time when she levied a fine ; and evidence was ad- 
mitted by Lord Mansfield of a conversation between Mrs. Galton 
and Mrs. Pearce (who was living, but interested as being the pre- 
sent tenant), in which the one admitted that she had paid rent to 
the other as her landlord, and the other admitted that she had 
received the rent (r). In Davies v. Pearce (s), which was an action 
of replevin, the question was, whether the locus in quo was parcel 
of the tenement B . ; evidence was offered by the plaintiff of decla- 
rations by deceased tenants of the locus in quo , which was part of 
Z., that they rented Z. of Mr. Evans, who was never the owner of 
B . ; that one tenant had said, that he paid Mr. Evans five shillings 
yearly, and a quarter of mutton, for L., and that he was then going 
to pay the said rent to the said J . Evans for the said L. ; and that 
he had ordered his servant to herd some cattle at Z., saying, that 
otherwise he could not afford to pay Mr. Evans his rent. And that 
another tenant had prevented a person from cutting rushes on Z., 
and threatened that he would tell Mr. Evans, his landlord, of his 


Declara- 
tions by 
tenants 
since de- 
ceased. 


the eutries have been made by an impro- 
priate rector, although there the party 
who made the entries might benefit his 
own inheritance. Burr. 46; 4 Gwill. 1618; 
2 Gwill. 653; Bunb. 180; but see Le 
Gross v. JLovemoor, 2 Gwill. 527. Peri - 
gal v. Nicholson , 1 Wightw. 63. Lord 
Kenyon’s observations, Outram v. More- 
wood, 5 T. R. 1 23. 

( o ) Supra , 346 ; and see Lord EUenbo- 
rough’s observations in Doe v. Rawlins , 
7 East, 282, n. 

(p) Oral declarations depend partly 
upon the same principles with written 
entries, but are far weaker in degree; 
they are usually made with less delibera- 
tion, are more likely to be loosely and 
wantonly made, and are usually uncon- 
nected with any regular course and routine 
of' business. The declarations of tenants 
are not evidence against reversioners al- 
though their acts may be. Per Paterson, 
J. in Tickle v. Brown , 4 Ad. & Ell. 378. 


( q ) Cowp. 621. 

(r) It is observable that the verdict, 
notwithstanding the admission of the evi- 
dence, was for the plaintiff ; consequently, 
no question was afterwards made before 
the Court as to the admissibility of this 
evidence. The evidence itself appears to 
have been extremely loose, the witness not 
stating either the occasion or the terms of 
the conversation, but merely that he re- 
membered a conversation, in which the 
one admitted that she had paid the other 
rent as her landlord, and the other that 
she had received rent from her as tenant. 
Much in such a case would depend on the 
object of the conversation, as well as the 
terms: a settlement of account between 
the parties as landlord and tenant, as it 
would bind both, would weigh in evidence 
as an act done, in the same manner as 
payment and rent. 

(*) 2 T. R. 53. 
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jtfuceae” t8 cuttin S *be sa ^ rus ^ les > an< i once took the said rushes from that 
ceased. person, and told him that they belonged to Mr. Evans. And that 
forty years ago T. H . rented L. for one year, and said that he paid 
rent either to Mr. Evans or his mother; this evidence was re- 
jected at the trial, and a bill of* exceptions was therefore tendered ; 
and the Court of K. B. was of opinion that the evidence was ad- 
missible (t). Ashurst, J., observing that the fact of cutting rushes 
was decisive, and Buller, J., adding, that the other question, re- 
lating to the tenant's declaration that he had paid rent for the 
premises, had been decided in the cases of Holloway v. Rakes, and 
Doe v. Williams (it). 

In the case of Holloway v. Rakes (w), cited by Mr. J. Buller, 
the question was, whether the devisor of an estate twenty-seven 
years ago, of which there had been no possession, was seised ; and 
a declaration of a tenant in possession at that time, that he held 
as tenant to the devisor, was admitted. And the Court afterwards 
held that it had been properly admitted (a;). 

In the case of Peaceable v. Watson (y), it was held, that the 
declaration of a deceased tenant, of his holding the land of a par- 
ticular person, was evidence to prove the seisin of the latter, upon 
the ground (as it seems) that the declaration was against his own 
interest, since it might have been made use of as evidence against 
him. 

In the case of Walker v. Bradstock (z), where the plaintifl* 
claimed a prescriptive right of common, pur cause of vicinage, as 
appurtenant to his messuage, it was held that a declaration by a 


(t) It was not essential, in this case, 
that the Court should give a decided 
opinion on the mere declarations of the 
tenants, since other evidence had been 
rejected ; viz, of the fact of cutting down 
the rushes, and the accompanying declara- 
tion which rendered it incumbent to award 
a venire de novo . 

Mr. J. Ashurst seems to have founded 
himself upon that point only ; Mr. J. Bul- 
ler indeed went farther, and intimated his 
opinion upon the bare declarations. It is, 
however, to be observed, that the case of 
Doe v. Williams does not support that 
opinion to the full extent: for there the 
evidence did not rest as a mere declaration 
to a stranger, but occurred in the course 
of conversation between the parties, as to 
a supposed account between them as land- 
lord and tenant ; it was of the same na- 


ture, though weaker, with evidence of ar* 
actual payment; and if the letting was by 
parol, it would have been difficult to have 
given other evidence of the relation be- 
tween the parties than their actual deal- 
ings and communications on the subject. 

(u) Supra, 365. 

(w) 2 T. R. 55. 

(x) It is to he remarked, that the 
Court seem to have doubted upon the 
propriety of admitting such evidence jn 
general, since they resorted to another 
principle to support the admission in that 
case, namely, the probability that the de- 
fendant derived title from the tenant who 
made the admission, and was therefore 
bound by it. See, however. Doe v. Green , 
1 Gow. 227. 

(y) 4 Taunt. 16. 

(z) 6 J3sp. C. 458. 
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former occupier of the plaintiff’s messuage, forty years ago, since 
dead, that his cattle had been impounded on Corfe Lown (where 
common was claimed), was admissible ; and also that declarations 
by another occupier, though still living, of his opinion that he had 
no such right of common appurtenant to the messuage, were ad- 
missible, on the general ground that the declarations of tenants 
against their own rights are evidence* It cannot but be remarked 
that such evidence, to say the least, is exceedingly weak : the de- 
clarations were not used as explanatory of any fact, and seem to 
be scarcely warranted on the ground of being against interest. 

In the case of Barker v. Ray , an issue was directed by the 
Court of Chancery, to try whether Edmund Barker the elder, by 
his will (since his death succeeded, &c. by Edmund Barker, his 
nephew), devised certain estates, &c. ; upon the trial evidence was 
offered of declarations made by Elizabeth Barker, the widow of 
Edmund the nephew, both before and after the death of Edmund 
the nephew, tending to show that her husband and the other nephews 
were only tenants for life. The evidence was rejected, and the 
jury having found for the defendants, the Lord Chancellor, on 
an application made by the plaintiff 1 for a new trial, on the 
ground (amongst others) that the evidence ought to have been 
received, refused it, without deeming it to be necessary to give any 
opinion as to the admissibility of the evidence. Here it is ob- 
servable, that the declarations offered in evidence were neither 
coupled with any act, nor mad! in the discharge of any office or 
duty, but were the mere voluntary declarations of the wife on her 
husband’s affairs. 

In some instances, as will afterwards be more particularly con- 
sidered under the head of Admissions, the declarations of a former 
owner are evidence in respect of the subject-matter of ownership (a). 
And such declarations are admissible as original evidence, although 

(a) See Yol. II. tit. Admissions. In 
Woolway v. Rowe , 1 Ad. & Ell. 114, the 
question was whether Scorhill was parcel of 
plaintiff's estate, or part of the waste of a 
manor, the plaintiff having no other interest 
than right to turn on cattle ; and evidence 
was admitted of a declaration by a former 
owner and occupier of plaintiff's estate, that 
he had no right to pnclose the down (the 
X. I, Q.), the evidence was admitted, al- 
though the former owner was alive, and in 
Court, on the ground of identity of inte~ 
rest; and, consequently, as an admission. 

Semble , that the principle, such as it is, of 


admitting such evidence, is to explain a 
negative, i. e. the omission to enclose. 
An act of enjoyment, or of right exercised, 
is admissible; an accompanying declara- 
tion is also evidence to explain the nature 
of the act. And semble , a declaration may 
be also evidence to explain why the party 
abstained. Declarations by persons holding 
negotiable security, under the same title , 
are admissible ; but the right of a party 
holding under a good title is not to be cut 
down by the acknowledgment of a former 
owner that he had no title. Per Parke, J., 
1 Ad. k Ell. MG. 
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who made them be still living (4) ; declarations, how- 
ever, made after such interest has ceased are not admissible (c). 

Nett, as to the proof of private instruments. The proof of a 
deed, agreement, or other instrument, is either, First, by witnesses ; 


Secondly, by admission; or, Thirdly , by enrolment. If by wit- 
nesses, the instrument must be produced (d), or be proved to have 
been lost, or destroyed, or legally unattainable (e), or to be in the 
possession (/) of the adversarjfc(y), or in the custody of the Court of 
Chancery, &c. If produced, it is either attested or not attested ( h ). 
If attested, the attesting witness must be called (i), or his absence 
must be accounted for (4), and his handwriting proved (?); or it 
must appear that the instrument is thirty years old (#*), and came 
out of the proper custody (»). If it be not attested, the hand- 
writing of the obligor should be proved (o). If it has been lost, or 
destroyed, or so situated that its production cannot be enforced, proof 
must be given of the fact (p), and that it was regularly stamped 
and executed.^), and then secondary evidence must be given of its 
contents (r). If it be in the adversary's possession, proof must be 
given of such possession ( s ), and dt notice ( t ) to produce it, and of 
its regular execution (except in sotne particular instances), and of 
its contents (u). 


In order to prove a deed, agreement, or other private instrument, 
it is necessary first to produce the deed, or to excuse the omission 
by proof that it has been lost destroyed, or is in the hands of 
the adversary, who has had notice to produce it. For the best evi- 
dence of the contents of a written instrument consists in the actual 
production of the instrument; and secondary evidence of it cannot 
be admitted, until the impossibility of producing it has been mani- 


(ft)Ibid. 

(c) Do# v. Webber, 3 N. & M. 580. 
Vcl II. tit Admissions, 

(d) Irfra, p. 308. 

(e) Secondary evidence was held to be 
inadmissible St a letter filed in the Court 
of Chancery, it being in the power of 
either party to produee it on application 
to the Court Wiliiamt v. Munninyt, 
Ry. k M. 18. 

(/) If the instrument be in the custody 
of a third person, its production is usually 
enforced by means of a writ of subpoena 
dueet tecum. For the proceedings upon 
this writ, see the title, Subp<ena Duces 
tecum. 

• (p) In many instances the Court will 


assist a party in obtaining an inspection or 
copy of the instrument, on motion. Sec 
tit. Inspection. 

(h) Infra , p. 370. 

(i) Infra , p. 371. 

(k) Infra , p. 375. 

(l) Irfra, p.379. 

(m) Irfra , p. 381 . 

(n) Irfra, p.383. 

(o) Infra, p. 886. 

Ip) Irfra, p, 387., 

(q) Irfra, p. 393. 

(r) Irfra, p. 893. 

(s) Irfra, p. 398. 

(t) Infra, p. 400. 

(u) Irfra, p. 393. 407- 
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festcd to the Court (a?). Where the deed has been pleaded with a 
profert, the production cannot be supplied by proof of the party's 
inability to produce the deed ( y ). 

If, upon production of a deed, any rasure or blemish appear 
upon the face of the instrument, the party producing it ought to 
explain how the defect arose (z), and to show that it was made 
before the execution of the deed, or that it was made after the 
delivery, by a stranger, if the rasure or interlineation has been 
made in an immaterial point (a). If the deed appear to be muti* 
lated, it is prima facie evidence of cancellation (b); but proof may 
be given that the cancelling was by accident (c), or that it was 
effected by fraud and improper practice (rf). If in the course of 
the inquiry the time of the delivery should become material, it 
should be proved by the attesting witness, if there be one, and if 
not, the date of the deed will be evidence of the time of delivery. 
If the erasure existed previously, the fact may be proved by any 
person who saw it; but the state of the deed at the time of its 
execution is best proved by an attesting witness, if he recollects 
it. Where a deed operates a# to different parties from the time 
of execution by each, it will be binding on one who conveys by 
that deed, if complete as to him at the time, although it has been 


(x) In some cases, however, where the 
deed has been enrolled, an examined copy 
of the enrolment is evidence. See Enrol* 
ment, And a duplicate original is evi- 
dence, as in the case of an attorney’s bill. 
Arulerson v. May, 2 B. & P. 33 7. See also 
Vol. II. tit. Notice. Jory v. Orchard , 
2 B. & P. 30. An acknowledgment of the 
execution of a deed by the obligor is insuf- 
ficient. Abbott v. Plumb, Dougl. 216. 
Though made in an answer in Chancery. 
Call v. Dunning , 4 East, 53. A bill of 
exchange most be produced in order to 
prove its identity with one admitted to 
have been received by the defendant, and 
paid into his banker’s, although no other 
has been received by the banker. A thins 
v. Ellis, 2 A4.& Ell. 35. 

(y) Smith v. Woodward , 2 East, 585. 
In such case the party who has made the 
profert should move to amend before the 
trial. 2 East, 5S5. it will be too late to 
make the application at the time of the 
trial. 1 Starkie’b C. 74. 

(z) IJenman v. Dickenson , 5 Bing. 1S3 ; 
B. N. P. 255 ; Gil. L. Ev. 89. See Knight 

VOL. I. 


v. Clements, App. Vol. II. 369, and tit. 
Bill op Exchange— Deed — Policy 
—Will. 

(a) Perrott v. Perrott , 14 East, 423. 

(b) Sec is to the effect of cancellation, 
Vol. II. tit. Deed. Doer. Bingham, 4 B. 
& A. 672. The insertion by a stranger of 
“ hundred,” between “ one” and “pounds,” 
in the condition of a bond, consistent with 
the obvious sense, is immaterial. Waugh 
v. Russell , I Mars. 311; 5 Taunt. 707. 
Semlle, that a letter, a considerable .part 
of which appears obliterated, is not evi- 
dence. 1 Anst. 227. 

(c) Latch. 226; Palm. S3 ; 1 Mod. 11. 
R. v. Shibthwaite. Certificate of 1774, 
from the parish chest, one of the names 
of the allowing justices was wsfoting; the 
certificate being in a torn and * decayed 
state, the Court held that the finding of 
the justices below of the due making of 
the certificate, was conclusive of Ike fact. 
Mich. 1833. Or that it was done under a 
mistake. Perrott v. Perrott , 14 Bast, 
423. 

(rf) Hetl. 188, Bticknow’s ease. 

B B 


Produc- 

tion. 
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executed by another party at a time when blanks were left which 
were immaterial to that party (e). 

Stamp. It should appear, on the production of the instrument, that it is 

properly stamped (jf ). And where a stamp is required, the objec- 
tion for the want of one ought to be taken in that stage, and 
before the document is read ( g ). Although inrolment of the deed 
be essential, it is not incumbent on the party who relies on the 
deed to prove the inrolment ; it lies on the party objecting to prove 
the negative (A). 

Proofby The next step is to prove the legal requisites essential to the 

witness^ existence of the document, as a deed, simple contract, bill of ex- 

change (i), will (A), or other instrument (/)• 

If the deed or instrument produced purport to have bee%attested 
by one or more witnesses, whose names are subscribed (wi), the 

(e) A mortgagee conveyed to the mort- Bose , 6 Taunt. 283. Bateman v. Phil- 

gagor the legal estate, on being paid the Ups, 4 Taunt. 157. Johnson v. Lewellyn , 
mortgage-money, and the latter re-convey- 6 Esp. C. 701 ; 1 Taunt. 380. Nor then 

ed to trustees to secure the payment of an where each has his own part. Batcliffe 

annuity : at the time of execution by the & Bleasby, 3 Bing. 148. Pickering v. 
mortgagee, the deed contained blanks for Noyes , 1 B. & C. 262. Street v. Brown , 

sums to be received by the mortgagee from 6 Taunt. 302. In an action between A . 

the grantees of the annuity, and these were and B., the Court refused a rule to compel 

all filled up before the execution of the B. to produce, for the purpose of being 
deed by the mortgagor, but several inter- stamped, an agreement between B . and 
lineations were made in that part of the C., although it appeared by an affidavit 

deed after the execution by the mortgagee. of C.’s that the act complained of by A . 

It was held that the whole might be con- arose out of this agreement. Lawrence v. 
Bidered as one transaction, operating as to Hooker , 5 Bingh. 6. 
the different parties from the time of exe- (g) And the objecting party ought to be 
cution by each, but not perfect till the prepared to support his objection, by pro- 
execution by all the conveying parties ; dueing the Act. 

and that the deed operated as a good con- (A) Doc v. Bingham , 4 B. & A. 672. 

veyancc of the estate from the mortgagor (i) See Bill op Exchange. 

to the trustees. Doc v. Bingham , 4 B. & (k) See Will. 

A. 672. Where a blank was left in a com- ( l ) In general, for the particular prpof, 

position deed at the time of execution, in see the title of the instrument itself. Cir- 

order to ascertain the amount, but filled up cumstances necessary to make a document 

the next dayjpnd signed, a re-exccutioii evidence must be proved aliunde, and .not 

was presumed. Hudson v. Bevett , 5 Bing. from the document itself; iij order, there- 

368. fore, to make entries by a corporator evi- 

(/) See tit. Stamps, and tit. Bills op dcnce, it must be first shown by other evi- 
Exchange, &c. As to compelling the dence that lie was a corporator. Davies 
production of documents for the purpose of v. Morgan , 1 Cr. & J.*G87. 

inspection, or of procuring them to be (m) Where the seal of the Bank of 

stamped, see Vol. II. tit. Inspection. England had been .affixed by a paper 

The general rule is that the Court will not wafered to an indenture, on which paper 

make such on order unless the applicant was written, “ sealed by order of the 

be either an actual party to the Instru- Court of Directors of the Governor and 

ment, or a party in interest. Ib. Osborne Company of the Bank of England, 12th 

v. Taylor , 4 Tauut. 150. 102. Brown v. December 1833. A . B. secretary,” it was 
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parjy must call least one Of the witnesses ; and in cases where Proof by 
the instrument labours under any doubt or suspicion, he ought to 
call them all./ The law requires the testimony of the subscribing 
witness, because the parties themselves, by selecting him as the 
witness, have mutually agreed to rest upon his testimony in proof 
of the execution of the instrument, and of the circumstances which 
then took place, and because he knows those fticts which are pro- 
bably unknown to others (n). So rigid is this rule (o), that it is not 
superseded, in the case of a deed, by proof of any admission or 
acknowledgment of the execution by the party himself (p), whether 
the action be brought against the obligor himself, or against his 
assignees after his bankruptcy ( q ) ; nor by proof of an admission of 
the execution, made by the defendant in his answer to a bill in 
equity (r). The rule applies, whether the question be between the 
parties to the deed, or strangers (s) ; whether the deed be the 
foundation of the action, or but collateral (0 ; or whether it still 
exist as a deed, or has been cancelled (w) ; and although the issue 
be directed by a Court of Equity to try the date, and not the exist- 
ence of a deed (a’). Upon an indictment against an apprentice 
for a fraudulent enlistment, it was held that the indentures must 
be proved in the regular way (y). And the same rule applies to all 
written agreements and other instruments attested by a witness, as 


held tlmfc it did not appear that A. B . 
was an attesting witness. The statement 
was considered to be a mere memorandum 
that the party signing was the person de- 
puted to affix the seal. Doe d. Bank of 
England v. Chambers , 4 Ad. & Ell. 4 12. 

(w) Doe v , Durnford , 2 M. S. 02. 
Ii. v. Jones , E. P. C. 822 ; 1 Leach, 238, 
3d edit. R. v. Marring worth , 4 M. & S. 
350; Burr. 2275; Peake’s C. 30; 2 Esp. 
C. 007. The defendant would otherwise 
be deprived of the opportunity of cross- 
examining the witness os to the time of 
execution. Per Ashurst, J., in Abbott v. 
Plumbe, Doug$205. 

.(< o ) Formerly (as has already been ob- 
served, supra), it was the practice to try 
the existence of a disputed deed per pa - 
triam et testes ; that is, the witnesses to 
the deed were sworn as part of the jury. 

( p) Abbott v. Plumbe , Doug. 205; 2 
East, 187.; 7 T. It. 207. Although the ac- 
knowledgment be made in court. Johnson 
v. Afhson, 1 Esp. C. 89. Absalon v. An- 
flerton , 3 Leon, 84, note (n) ; vide etiam, v 
Laing v. Maine, 2 JB. & P. 85, See the 


observations of Lawrence, J., on the case 
of Abbott v. Plumbe, 7 T. R. 207 ; and of 
Lord Ellenborough, R. v. Harrington , 

4 M. Sc S. 353. Jones v. Brewer, 4 Taunt. 
5G. The attesting witness must be called, 
although he be the real party in the cause. 
Honey wood v. Peacock, 3 Camp. 196. 
But payment of money into court on one * 
of the breaches of covenant assigned, 
amounts to an admission of the deed, al- 
though non est factum has been pleaded. 
Randall v. Lynch , 2 Camp. 357. And 
admissions are binding which are made by 
a party or his attorney, with a view to the 
trial of the cause. Infra. 

(q) A bbott v. Plumbe, Doug. 205. 

(r) Call v. Dunning , 4 East, 53. 
Bowles v. Langworthy , 5 T. R. 306. R. 
v. Middlezoy , 2 T. R. 41. 

(s) 4 East, 53. 

(t) Manners v. Postan, 4 Esp. C. 239. 
(m) Breton v. Cope, Peake’s C. 30. 

(.r) Edinburgh v. Crudell, 2 Starkic’s 

C. 284. 

(y) R. v. Jones, E. P, C. 822. R, v. 
Harringworth , 4 M. & S. 350. 

B B 2 



372 


WRITTEN EVIDENCE : DEED. 


for instance, a notice to quit in ejectment ( 2 ), in which case it was 
held, that proof of the service of the notice upon the tenant, and 
that it was read over to him without his making any objection, was 
not sufficient. 

Where the plaintiff avers that the defendant was bound by an 
indenture, the fact may be proved by the production and proof of 
the execution of the part executed by the defendant (a). 

Proof of Where the subscribing witness is called to prove the execution 

ofViieedl 8 of the deed, the proof consists. First, of the sealing; Secondly, the 
delivery. First, the sealing need not be with the seal of the obligor, 
and need not have been actually made at the time; it is sufficient 
if the obligor acknowledge any impression already made to be his 
seal (A) ; and it seems that one piece of wax will suffice for several 
obligors, if they make distinct and several prints upon it (c). In 
Lord Lovelace s case(d), it was said that if one of the officers of the 
forest put one seal to the rolls by the assent of all the verderers and 
other officers, it is as good as if every one had put his several seal; 
as in case divers men enter into an obligation, and they all consent, 
and set but one seal to it, it is a good obligation of them all. And 
if one partner, in the presence of the other, seal and deliver a deed 
of sale for both, it is binding upon both(e). Where a deed is 
executed under some special authority, which prescribes the mode 
and form of execution, the execution will not be valid unless those 
requisites be observed. Where a certificate under the statute 
8 k 9 W. 3, c. 30 (which requires certificates to be under the hands 
and seals of the churchwardens and overseers, or the major part of 
them, or under the hands and seals of the overseers, where there 
are no churchwardens), was signed by two churchwardens and one 
overseer, but bore two seals only, the Court held that it was not a 
valid certificate. They said that it was the case of an execution 
of a power, and that in the execution of powers all the circum- 
stances required by the creators of the power, however unessential 

(z) Doe v. Durnford, 2 M. & S. C2. fendant out of the hands of a third person, 
Stone v. Metcalf, 1 Starkie’s C. 63. See to whom he had assigned j|,over by a deed 
also IUggs v. Dixon , 2 Starkie’s C. ISO, reciting tlie original lease. Burnett v. 
where the same was held as to an attested Lynch, 5 B. & C, 589; and 8 D. & R. 3G8. 
warrant to distrain. It is not competent to a party, who has 

(a) Burleigh v. Stibbs, 6 T. R. 465. taken under a deed all the interest which 
In an action by the lessor against the it gives, to dispute its due execution, 
assignee of Ihe lessee, the plaintiff having Ibid, 

proved the execution of the counterpart. (b) Com. Dig. tit. Fait . 

and that, the original had been delivered (e) Sheph. Touchst. 55; Perkins, c. 2, 

over to the defendant, it was held that he s. 134. 
was not bound to prove* the execution of (d) Sir W. Jones, 268. 

the original, which was produced hy the de- (<*) Ball v. Dumterville , 4 T. R. 313. 
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and otherwise ^important, must be observed, and can only be 
satisfied by a strictly literal and precise performance (/). 

In the case of Adam v. Ker, on an action on a bond alleged to 
have been sealed , evidence was admitted to prove a custom in 
Jamaica (where the bond in question had been executed), by sub- 
stituting a mark with a pen for a seal. The Court of Common 
Pleas, after a verdict for the plaintiff, subject to the opinion of the 
Court, granted a rule nisi to set aside the verdict and enter a 
nonsuit, but no decision was given (g). 

No particular form of delivery is requisite ; it is sufficient if the 
obligor, by any act, indicate his intention to put the deed into the 
possession of the other party, as by throwing it down upon the 
table for the other to take it up. So if a stranger deliver it with 
the assent of a party to the deed (//). If the deed be made by a cor- 
porate body, it is sufficient to prove that it was sealed by the cor- 
porate or any other seal which was used for the occasion, without 
proving a delivery of the deed (i). But if the corporation, by their 
letter of attorney, have appointed an agent to deliver the deed, it is 
not their deed till delivery (A). Where a deed is executed by virtue 
of a power of attorney from the obligor, the power of attorney must 
be proved (/). Proof of the delivery of a sealed instrument will be 
evidence that the party adopts and acknowledges the seal to be 
his ; and proof that he wrote his name opposite to the seal affords 
presumptive evidence of the sealing and delivery of a deed in which 
it was affirmed that he sealed it (m). 

Where there are several attesting witnesses, it is sufficient in 
point of law to call one only ( n ), and that even in the case of a will, 
provided he can prove the execution of the will by the testator, and 
that he and the rest of the witnesses subscribed their names in the 
presence of the testator (o). But if any suspicion attach to the 
execution, it is prudent to call all the witnesses (jp). 


(f) B. v. Audrey, Easter Term, 1817. 
Ilawkins v. Kemp, 3 East, 440. See tit. 
Power, and Sir E. Sugderi’s Treatise on 
Powers, where tEe' whole subject of Powers 
is most skilfully treated. 

(l (j ) 1 B. & P. 360. 

(A) Coni. Dig. Ev. A.; Co. Litt. 30, a. 
Thorough goo (Vs case , 9 Rep. 137, a. 
Murray v. Earl of Stair , 2 B. & C. 82. 
A boy and his father went to execute an 
apprentice deed, binding the son, they 
desired a person to write their names op- 
posite to two seals, which was done ; they 
took the instrument to the master, and 
left it with him. This was held to be u 


sufficient execution. 11. v. Longnor In hub. 
4 B. & Ad. 647. 

(*) Perk. c. 2, s. 132. The name URcd 
must be the same in substance with the 
true name, but need not be the same In 
words and syllables. Case of Mayor and 
Burgesses of Lynn , 10 Coke, 124. Croy- 
don Hospital v. Finley, 6 Taunt. 467. 

(k) Co. Latt. 36, a. 

(/) Johnson v. Mason , 1 Esp. C, 80. 
(in) Talbot v. Hudson, 7 Taunt. 251. 
(n) Str. 1254. 

(v) B. N. P. 264; 1 P. Wins. 471. 

(p) 4 Burr. 2224. 


Deed, proof 
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State of the It is not necessary that the witness who proves the sealing and 
instrument, delivery should also be able to prove the state of me instrument at 
the time of execution, and that all the blanks were then filled up. 
In practice, indeed, it seldom happens that a witness can prove 
more than the sealing and delivery of the deed, and the identity of 
the parties (y). Where the subscribing witness to a bond stated 
that he saw it executed by a person who was introduced by the 
name of Hawkshaw (the name of the defendant), but was unable to 
identify him with the defendant in the action, the plaintiff* was non- 
suited (r). Where a bond had been Executed and attested by a 
witness in one room, and was then taken into an adjoining room, 
and at the request of the defendant's attorney, and in the hearing 
of the defendant, was attested by another witness, who knew the 
defendant’s hand-writing, it was held that the execution of the deed 
was sufficiently proved by the latter witness, since the whole might 
be considered as one entire transaction (s). 

Proof on Although a party is under the necessity of calling the subscrib- 
eiibscribing * n S w i tness ((), he is not concluded by the testimony of that witness, 
witness. if he cannot or will not declare the truth. If the witness refuse 
to testify ( u ) the attestation may be proved by another witness (x). 
Where one of the witnesses to a will would not swear to the sealing 
and publication, Holt, C. J., held that it was sufficient to prove the 
attestation of the witness (y). * If the witness admit his signature 
as attesting witness, but prove that he did not in fact see the instru- 
ct England v. Ropery 1 Starkic’s C. very, and that the delivery was but con- 
304 ; and see Talbot v. Hudson , 7 Taunt. ditiolial as an escrow. Johnson v. linker , 

4 B. & A. 440. Where the attesting wit- # 

(r) Parkins v. Hawkshaw y 2 Storkic’s ness stated that a bond was delivered by 

C. 239; B. N. P. 27 1. Nelson v. Whittal , the obligor as his deed, hut that both before 
1 B. & A. 20. Middleton v. Sandfordy and after the delivery it was agreed that 
4 Camp. 34. But see below, p. 380. it should continue in the witness’s hands 

(s) Parke v. Mearsy 2 B. & P. 217. until the death of A., B, and <7., ami that 
See also Powell v. Blackett , 1 Esp. C. 97. it was given to him ou that condition, it 
A, informs B. that he has executed a was held to be a question for the jury 
bond, and desires him to attest it ; B. is a whether it was delivered to take effect 
good attesting witness ; ibid, Secus, if from the time of delivery, or upon a con- 
there be another attesting fitness, who dition that it was not to operate till the 
actually saw the deed executed. HP Craw death of A ., B. and C. Murray v. Earl 
v. Qentey, 3 Camp. 232. Wright v. of Stair , 2B.&C. 82. 

Wakrfordy 4 Taunt. 220. Where it was (*) Jones v. Brewer y 4 Taunt. 40, 

agreed at a meeting of creditors that a (w) R. v. Harringicorth, 4 M. & 8. 

composition-deed, when executed by the 333. Talbot v. Hodgson, 7 Taunt. 251. 
creditors present, should be void unless all (x) Per Lord Mansfield, Burr. 2224 
the creditors executed it; and the deed was 2225, where two of the witnesses to a will 
delivered to one of the creditors to get it denied their handwriting, and it was 
executed by the rest, it was held that the proved by the third, 
conversation was part of the act of deli- (y) Vagwcll v. Glamock, Skinn. 413. 
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ment executed^ proof of the handwriting of the obligor will be 
sufficient (2). If the witness actually deny the due execution of 
the instrument, other witnesses may be called to contradict him ; 
and circumstantial evidence is admissible to prove the contrary («). 
So a will may be proved bv the evidence of one witness, although two 
of the attesting witnesses swear that the testator was incompetent (ft). 
And where two witnesses to a will of lands swore that the testator 
did not publish the will, and was incapable of doing so, the Court, 
upon a trial at bar, admitted witnesses to contradict them (c). 

In the celebrated case 2 * 4 * (б) of Lowe v. Jolliffe(d ), the three sub- 
scribing witnesses to the testator’s will, and the two surviving 
ones to a codicil made four years subsequent to the will, all swore 
that he was incapable of making a will at the time of making the 
will and codicil, or at any intermediate time ; and yet the will was 
established upon the testimony of other witnesses. 

1 Where the instrument purports to have been attested by a wit- 
ness, the party on whom the proof of the instrument lies must, 
unless the instrument appear to be thirty years old (when it is to 
be inferred that the witnesses are dead), either call an attesting 
witness, or show that the usual proof by means of the attesting 
witness has become impossible. For this purpose he may prove 
that the attesting witness is dead (e), has become blind (/), or in- 
sane ( g ) : That he has since the attestation been convicted of an 
offence, such as forgery, which renders him incompetent as a wit- 
ness (h), which should be proved by the production of the record 
of conviction, or by means of an examined copy of it ( i ) ; and then 
if the conviction took place after the attestation, the handwriting 
of the witness should be proved (ft); but if the witness was ren- 
dered infamous by a conviction previous to the attestation, it is 
the same as if he had not attested the deed at all : That the 


( 2 ) Orellier v.* Neale, Peake’s C. 47, 
u e . if no other attesting witness appear 
on the instrument; and see Talbot v. 
Hodson , 7 Taunt. 251. Burrows v, Lock , 

10 Ves. 474. Lemon v. Bean , 2 Camp. 
C. 636. Fitzgerald v. J Elsee, 2 Camp. C. 
635. Ley v. Ballard, 3 Esp. C. 173, n. 

Contra, Phipps v. Parker, 1 Camp. 412. 

(а) And. 224, per Lord Mansfield, Doug. 
206, 

(б) Diggs’s case , Skinn. 79. 

(c) And committed the two witnesses 
for peijury, taking security from the 
plaintiff to prosecute them. Hudsoti's case , 
Skinn. 49. 


(d) 1 Bl. 865; and see Pike v. B a ti- 
me ring, Str. 1096, And. 224. 

(e) Barnes v. Trompowski, 7 T. R. 
265. It seems that the ordinary presump- 
tions as to the death of any party would 
be acted upon. See Vol. II., tit. Death 
— Pedigree. 

( / ) Wood v. Drury , Ld. Raym. 734. 
12 Vin. Ah. T. b, 48, pi. 12. Pedler v. 
Paige , 1 Mood. & R. 258. 

( g ) Per Buller, J., 3 T. R. 712; per 
Ld. Kenyon, JR, v. Briswell, 3 T. R. 74 ; 
Burnett v. Taylor , 8 Ves. 381. Currie 
v. Child, 3 Camp. 283. 

(h) Jones v. Mason, Str, 833. 

(£) Ibid. (k) Ibid. 
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witness wrs interested at the time of the attestation, which 
is therefore a nullity (/) : That he has since the attestation be- 
come interested (g), as where he has become the administrator of 
the obligee (A), even though he disqualified himself voluntarily by 
taking out administration (i) : That he has married the person to 
whom the instrument was given (j): That the witness is abroad 
and beyond the process of the Court, whether he be domiciled 
there or not (A), as in Ireland (Z): tfhat he has been kept out of 
the way at the instance of the adversary or party charged in the 
Suit ( m ) : That the witness cannot be fofind after diligent inquiry 
made (w). The nature of this inquiry may be collected from the 


(/) 6T. R. 371. But if a party, 
knowing that a witness is interested, 
request him to attest the instrument, lie 
cannot afterwards insist upon the objec- 
tion. Honeywood v. Peacock , 3 Camp. C. 
196. 

( y ) Swire v. Belly 5 T. R. 371. See 
also Goss v. Tracy , 2 P. W. 280. 
Buckles v. Smithy 2 Esp. C. 697. 
Godfrey v. Norris , 1 Str. 34. Honey - 
wood v . Peacock , 3 Camp. 196. Where 
the plaintiff in an action on h charter- 
party had communicated an interest to 
a witness to the charter-party after the 
execution of the instrument, it was, held 
that evidence of his handwriting was 
inadmissible. Ilovill v. Stephenson, 6 
Bing. 493. 

(ft) Godfrey v. Norris , Str. 34 j 2 Vcs. 
112 . 

(i) Str. 34 ; 5 T. R. 371. 

(j) Buckley v. Smith, 2 Esp. C. 097. 

(fc) Prince v. Blackburn, 2 East, 250. 

Coghlan v. Williamson, Doug. 93. 
Holmes v. Ponten , Peake’s C. 99. 
Adams v. Kerr , 1 B. & P. 360. Wallis 
v. Delaney, 7 T. R. 266. Ward v. Wells, 
1 Taunt. 101. Hodnett v. Par man, 
1 Starkie’a C. 80. That he went abroad 
two years ago, and has not been heard of 
since, Doe v. Paul, 3 C. & P. 13. One 
of two subscribing witnesses was dead, 
and the other had gone abroad twenty 
years before the trial, and the witness who 
proved the latter fact, stated that he had 
not heard anything of him since, but that 
lie had applied to his brother, who informed 
him that lie did not know where he was, 
whether iu England or abroad. The Court 
held, that proof of his handwriting ought 


to have been admitted ; and Lord Elleu- 
borough observed, that proof of the fact 
of the subscribing witness’s going abroad 
twenty years ago (so large a portion of a 
man’s life), and never having been heard 
of since, was of itself sufficient. Doe d. 
Johnson v. Johnson , K, B. Trin. T. 1818 ; 
cited 1 Phillips on Ev. 474. In Doe v. 
Powell , 7 C. & P. 617, it was proposed 
to show that a subscribing witness hail 
stated where he resided; and further, to 
show, that upon inquiry made at that 
place, the answer was that he had gone 
to America, and then to prove in sub- 
stance that some seafaring men had said 
that they had seen the witness in America, 
but the evidence was rejected. 

(l) Hodnett v. Forman , 1 Starkic's C. 
90 ; S. P. per Grose, J., Aylesbury Lent 
Ass. 1806; 1 Burn by Chetw. 780 ; see 
also Burt v. Walker, 4 B. A A. 697. 

(m) Pytt v. Griffith , 6 Moore, 64. 
See Doe v. Johnson, supra, note ( k ). In 
case of evidence of inquiries made after 
an attesting witness, answers made even 
by strangers to inquiries duly prosecuted, 
seem in general to be admissible, to show 
that further inquiry would be hopeless, or 
that such further inquiry has been made 
as such answers warrant without success. 
Declarations made by the attesting wit- 
ness previous to his departure, or letters 
from him since his departure, tending to 
show that inquiry has been properly made, 
or the impossibility of procuring the at- 
tendance of the witness appear also to be 
admissible. The evidence in such case is 
offered to the Judge, not to the jury. 

(n) Cunliffe v. Sefton, 2 East, 183. 
In the case of u warrant of attorney, to 
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following cases. There were two witnesses to a bond which had 
been executed in America : it was proved that Rivington, one of absence, 
the witnesses, was in America ; and to show that William More- 
ton, the other witness, was also abroad, it was proved that a man 
of the name of Moreton had lived with Rivington, but it could 
not be proved that his name was William, or that at the time of 
trial he was not in England ; the handwriting of the other wit-* 
ness was proved, and Lord Kenyon held that it was reasonable 
evidence to go to a jury (o). The clerk of the defendant was the 
subscribing witness to a bond, and when he was subpoenaed, said 
that he would not attend, and the trial had been put off twice in 
consequence of his absence : search had also been made at the 
defendant’s house and in the neighbourhood, and upon receiv- 
ing information at the defendant’s that the witness was gone to 
Margate, inquiry was there made without success; it was held, 
that under these circumstances, evidence of his handwriting was 
admissible ( p ). After inquiry at the several places of residence of 
the obligor and obligee, where no intelligence could be procured as 
to the witness, whom nobody knew, secondary evidence was held 
to be admissible ( q ). And it was held that it was unnecessary in 
such a case to advertise for the witness in the public newspapers (r), 
inquiry having been made at the only places where it was likely 
that the witness would be met with or heard of. Where the 
attesting witness had left his office of business in London twelve 
months before, but no inquiry had been made at the house at 
JSvdenham, where he had resided with his family, the evidence was 
held to be insufficient ( s ); but on proof being given that a com- 
mission of bankrupt had been sued out against the witness a year 
before, to which tie had not appeared, Lord Ellenborough said that 

dispense with the deposition of the attest- And Lord Ellenborough in that case oil- 
ing witness, the nature of the search, served that the proof of search ought 
where he had been last seen or known to to be watched very narrowly. Where 
reside, and when he was last heard of, it was proved that the attesting witness 
must be stated. Warintj v. Bowles, 4 to an agreement had been inquired after 
Taunt. 132 ; and see Crosby v. Percy , by a person who knew him, but who 
1 Taunt. 365. Parker v. Hoskins , 2 had not seen him for eighteen months, at 
Tuunt. 223. Burt v. Walker , 4 B. & A. coffee-houses and other places where he 
(507. Wardel v. Fcmior, 2 Camp. C. thought he might hear of him, at the 
282. request of the plaintiff’s attorney, and 

(o) Wallis v. Delaney , Sittings at without success, it was held that proof of 

Westminster, Feb. 1809, 7 T. R. 266, the handwriting was admissible, without 
in the note. proof that inquiry had been made of the 

( p ) Burt v. Walker , 4 B. & A. 697. parties to the suit, who had executed the 

(q) Cuniyfe v. Sift on, 2 Eust, 183. agreement. Evans v. Curtis, 2 C. & 1\ 

(/•) 2 East, 183. 290. 

{s) War dell v. Pernio r, 2 Cainjj. 282. 
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Pr0<> M 4 >f W0U ^ presume that lie was out of the kingdom, and that if lie 
absence? had been at Sydenham he would have surrendered to save hijnself 
from a capital felony (t). Where inquiry had been made after the 
witness at the Admiralty, and it appeared from the last report that 
he was serving on board some ship, but it did not appear what 
ship, it was held to be sufficient (u). So it was where inquiry had 
been made at the last place of residence of the witness, and the 
answer from his father was, that he had absconded to avoid his 
creditors, and was not to be found (# ). In another case the testi- 
mony of the subscribing witness was dispensed with on evidence 
given that the witness had expressed his intention to leave the 
country, stating that he had reason for doing so, in order to avoid 
a criminal charge, and that his relations had not seen him after 
his expression of such intention (z). A fortnight before the trial 
inquiry was made in vain from the clerk and agent of the attesting 
witness, and five or six days before the trial inquiry was made from 
his wife and servant at his house, who could give no information ; 
a bailiff, from whom he had escaped, stated that he had searched 
for him without effect ; it was held to be sufficient (a). If an at- 
testing witness has set out to leave the kingdom, his absence is 
sufficiently accounted for, although in fact the vessel may have been 
unexpectedly beaten back into an English port by contrary winds 
at the time of trial (6). 

It seems that the temporary illness of an instrumentary witness 
would not be a sufficient ground for admitting secondary evi- 
dence (c). 

Where the plaintiff, in order to prove his possession of a house, 
proposed to prove receipts for taxes given by the tax-gatherer, 
who had attended under a subpoena to give evidence, but had been 
seized with an apoplectic fit, and taken home dangerously ill before 
the trial came on, and it was proved that he was in extremis, the 
secondary evidence was rejected ( d ). 

( t ) 2 Camp. C. 282 ; and gee 12 Mod. 007. the way by collusion. Willman v. Worrall, 
(a) Parker y r Hoskins, 2 Taunt. 223. 8 C. & P. 380. Semble , where grounds 

( x ) Crosby v. Percy , 1 Taunt. 306. are shown for suspecting that he is pur- 
Where the father of the witness proved posely kept out of the way, proof of 
his having enlisted in a regiment, which, stricter search is requisite, 
upon inquiry at the War-office, he was told (z) Kay v. Brockman , 3 C. & P. 666. 

had sailed for India; held sufficient to let (a) Morgan v. Morgan , 0 Bing. 369. 
in proof of his handwriting. Wyatt v. (b) Ward v. Wells, 1 Taunt. 401. 
Bateman , 7 C. & P. 680. An inquiry of (c) A trial at the assizes may be put off 
the servant at the premises, held a suffi- on an'affidavit stating the illness of such a 
cient inquiry to let in evidence of the wit- witness. 

ness’s handwriting, and that it is not (d) By Lord Ellenborough, Harrison v. 
necessary to show that he is kept out of Blades , 3 Camp. C. 467. Mansfield, C. J., 
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The party may also prove that the name of a person as attesting 
witness was introduced as such without the knowledge or assent of 
the parties ; for in that case he is not an attesting witness (e), or 
that the name was merely fictitious (/). But it is no excuse to 
show that the witness has denied his attestation, without calling 
him ( g ). 

Where there is more than one attesting witness, and the ab- 
sence of all but om^is accounted for, the case seems to be the 
same as if the latter had been the only attesting witness, and he 
must be called to prove the execution, and no other evidence can 
supply the place of his testimony. 

Where there have been sufficient attesting witnesses, whose 
absence is satisfactorily accounted for, the proper proof is by 
giving evidence of the handwriting of the attesting witnesses ; 
and it has been usual in such cases to give evidence also of the 
handwriting of the obligor ( h ). This however does not appear to 
be necessary (i). The signature of an attesting witness, when 
proved, is evidence of every thing upon the face of the instrument, 
for it is to be presumed that the witness would not have subscribed 
his name in attestation qf that which did not take place; and 
where there are several attesting witnesses, all of whom are 
accounted for, proof of the handwriting of any one is sufficient, 
without proving that of the rest (/c). It has been held, indeed, in 
some instances, that where the testimony of the attesting witnesses 
cannot be had, owing to their death, absence, interest, or any other 
disqualification accruing subsequently to the attestation, the sig- 
nature of the party, as well as the witness (Z), must be proved ; and, 
in many instances, an admission by the obligor ( m ) of the debt, or 


in Jones y . Brewer , 4 Taunt. 49, says, 
“ perhaps in some instances of Bickness ” 
the handwriting of a subscribing witness 
may be proved. See Doe v. Bvatis, 3 C. 
& P. 221. 

(e) 4 Taunt. 220. M* Crate v. Gentry, 
3 Camp. 232. 

(/) Fassetv. Brown , Peake’s C. 23. 

( g ) Jones v. .Brewer, 4 Taunt. 46. And. 
236. See Talbot v. Hodgson , 7 Taunt 
261. Fitzgerald v. Bisec, 2 Camp. 635. 
Lemon v. Bean , 2 Camp. 636, n. Grcl- 
Iter v. Neale , Peake’s C. 145. Ley v. 
Ballard , 3 Esp. C. 173. Boxer ^v. Bo- 
beth , Gow. 175. Contra, Phippes v. 
Parker , 1 Camp. 412. 

(i h ) 1 B.& P. 300 ; 2 East, 183. 260; 
2 Str. 833; 1 Str.34. 


(i) Kay v. Brookman, 7 C. & P. 556. 
(k) 1 B. & P. 300. Gough v. Cecil, 
1 Sel. 516, n. Cunliffe v. Sefton, 2 East, 
183. Prince v. Blackburns , lb. 240. 
But in Hill v. Unett , 3 Madd. 370, it is 
said, that if the witness be alive, proof 
must be given of the handwriting of the 
obligor. In such case, a parol acknow- 
ledgment will not be sufficient to dispense 
with evidence of the handwriting. Ibid. 

(/) 7 T. R. 260. Wallis v. Delaney , 
7 T. K. 266, n. CoglUan v. Williamson , 
Doug. 89. 93. 

(m) Doug. 89. 93 ; 2 East, 183. In an 
action on a promissory note, the subscrib- 
ing witness being dead, proof of his hand- 
writing, and that the defendant was present 
when the note was prepared, is sufficient, 
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Secondary of the execution of the deed, has been given in evidence. It seems, 
absence of* however, to be now perfectly settled, for the reason already given, 
the attest* that evidence of the signature of one of the attesting witnesses 
In gw lt- alone is sufficient (n); as in the case of Adams v. Kerr (o), where 
it was proved, that one witness was dead, and that the other was 
in Jamaica, and proof of the handwriting of the deceased witness 
was held to be sufficient, without proof of the handwriting of the 
other witness, or of the obligor. Some doubt, however, has existed 
upon the question, whether in such cases proof of the handwriting 
of the witness was sufficient, he being dead, without any further 
proof of the identity of the parties, except that of similarity of 
name and description. Lord Tenterden acted on the opinion, that 
no further evidence was necessary (p). But in the case of White- 
lock v. Musgrove (q) evidence of identity was held to be necessary. 


without proving the handwriting of the 
defendant. Nelson v. Whlttall , 1 13. 
& A. 19. But see Page v. Mann , 1 M. 
& M. 79. Where it was proved that 
the attesting witness had gone abroad two 
years ago, and it was not known what had 
become of him since, and the defendant 
had been heard to say he had sixteen years 
to come of the term granted by the lease, 
held that proof of the subscribing witness’s 
handwriting was sufficient, though the 
party executing the deed was a marks- 
man. Doe d. Wheeldon v. Paul , 3 C. 
& P. 613. Where the attesting witness 
cannot be produced, proof of his hand- 
writing is sufficient evidence of execution 
by the obligor, although only a marksman. 
Mitchell v. Johnson , 1 M. & M. 176. 
Where the subscribing witness to the deed 
of proprietors constituting a company, was 
beyond seas, held that proof of his hand- 
writing was sufficient, without further 
proof of the handwriting or identity of the 
parties. Kay v. Brookman , 1 M. & M. 

* 286; and 3 C. & P. 555, overruling Nelson 
v. Whlttall , 1B.&A. 19. 

(n) Adams v. Kerr , 1 B. & P. 360. 
Prince v. Blackbume, 2 East, 250. Mil- 
ward v. Temple , 1 Camp. 375. Gough 
v. Cecil , 1 Sel. N. P. 516. It is however 
frequently desirable to give evidence of the 
handwriting of the obligor, for the purpose 
of proving his identity, some evidence of 
which seems to be in all cases necessary. 
See Parkins v. llawkshaw , 2 Starkie’s C. 
239 , supra, 37 4.. And see Nelson v. Whitt all, 


1 B. & A. 19. Middleton v. Sandford , 
4 Cauip. 24. Mancot v. Bates, B. N. P. 
171. 

( o ) 1 B. & P. 300. Prince v. Black - 
burne, 2 East, ?50. But see Hill v. Unclt , 
3 Maddox, 370, where the distinction is 
taken between the case where a witness is 
dead, and that where he is still living ; iu 
the latter case it was held, that proof of 
the handwriting of the obligor was neces- 
sary. 

(p) Page v. Mann , I M. & M. 79, 
cor. Lord Tenterden, C. J. Notwith- 
standing the doubt expressed by Bayley, 
J., in Nelson v. Whlttall, 1 B. & A. 21, 
referring to the opinion of Lord Kenyon, 
in Wallis v. Delaney, 7 Tr. 266, n., that 
the handwriting of the obligor of a bond 
it) such case ought to be proved. See 
also Doe d. Wheeldon v. Paul , 3 C. & P. 
13. Kay v. Brookman, 1 M. &M.280; 
3 C. & P. 555. Mitchell v. Johnson , 
1 M. & M. 176. 

(q) 1 Cr. & M. 521. That was the case 
of an action on a promissory note made by 
a marksman. Slight evidence of identity 
appears, however, to be sufficient. Nelson 
v. Whittall , 1 B. & A. 19. Gough v. 
Cecil , Sel. N. P. 516. And although proof 
of the parties* signature would usually be 
the most satisfactory evidence of identity, 
such evidence does not, according to the case 
of Whitelockv . Musgrove , 1 C. & M.511; 
3 Tye. 541, appear to be necessary. Proof 
that the defendant was present when the 
instrument was executed, that he resided 
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Where one of the attesting witnesses, after diligent inquiry made, 
could not be found, and the other had become interested since the 
attestation, it was held, that evidence of the handwriting of the 
latter witness was sufficient proof (r). So where the witness since 
the attestation had been convicted v of forgery (£). Where one of 
two witnesses was dead, and the other denied his signature, Lord 
Holt admitted evidence of the handwriting of the former (w). By 
the 20 Geo. 3 , c. 57 * s. 38 , as to deeds executed in the East Indies, 
and attested by witnesses resident there, it is sufficient to prove by 
one witness the handwriting of the parties and of the witnesses, 
and that the latter are resident in India. These provisions seem 
to have been superseded by the rules of evidence already stated. 

Where it appears that one or more of those whose names appear 
on the face of the instrument to be attesting witnesses, never were 
so in fact; as where, upon being called, they prove that they never 
did attest the execution of the instrument; or where they were 
incompetent at the time of its execution to attest it, either from 
being interested, or from infamy of character, the effect seems to 
be the same as if their names had not appeared at all on the face 
of the instrument (#). In such case, if there be other attesting 
witnesses they must be called, or their absence accounted for, and 
their handwriting proved in the manner already stated. 

If the deed, or other instrument, when produced, appear to be 
thirty years old, no further proof is required ; since after that time 
it is to be presumed that the attesting witnesses are all dead (y). 
And it seems to be clearly established, that this is not a mere 


«t the place, or any other circumstance, or 
observations made by him tending to prove 
identity, would be admissible for the pur- 
pose. Ibid. And see Nelson v. Whittall , 
1 B. & A. It). Gough v. Cecil, cited Sel. 
N. P. mO, n. 

(r) CunVffe v. Sefton, 2 East, 1S3. In 
tli is case there was also proof of the acknow- 
ledgment of the debt. See also 1 Str. 34 ; 
1 P. W. 289. Swire v. Bell , 5 T. R. 372. 

( t ) Jones v. Mason, Str. 833. 

(u) Burton v. Toon, Skinn. 639. 

( x ) Vid. supra, 37 5. The attesting 
witness to a bond declared that lie did not 
see it executed by the obligor; held that 
it was the Bame as if there li&d appeared 
to be no attesting witness, and that the 
execution was sufficiently proved by show- 
ing the handwriting of the obligor. Boxer 
v. Ilabeth, 1 Gow’s C. 175. 

0/) B. N. P. 255 ; Bae. Ah. Ev. F. 047 ; 


Tri. P. P. 339. 340; Co. Litt. 0. Doe d. 
Spilshury v. Burdett, 4 A. & E. 19; 
2 T. R. 471. Doe v. W alley, 5 B. & C. 
24. So in cose of a will thirty years old, 
reckoning from the time of execution. See 
W ill, and Doe v. W alley, 5 B. & C. 22. 
Miller v. Miller , 2 Bing. N. C. 70. And 
Vol. II. tit. Will. The rule applies ge- 
nerally to deeds concerning lands, bonds, 
and other specialties. Governor of Chel- 
sea Waterworks v. Cowper, 1 Esp. C. 275. 
Entries in stewards' books. Wynne v. 
Tyrwhiit, 4 B. & A. 376. Letters and 
other written documents. Ib. For the 
rule is founded on the antiquity of the 
instrument, and the great difficulty, nay 
the impossibility, of proving the hand- 
writing after such a lapse of time. See 
B. v. Ttyton, 5 T. R. 229. Fry v. Wood, 
Sel. N. P. 535. Dean and Chapter of 
Ely v. Stewart, 2 Atk. 44. Manley v. 
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Proof of* prima facie presumption that the witnesses are dead, which is 
yearIold. ty hable to be rebutted by proof that the attesting witnesses are still 
alive, so as to render it necessary to call them : but that it is a 
peremptory rule of law, founded upon general convenience, that 
such proof, after a lapse of thirty years, shall be unnecessary (#)• 
Where, however, the deed labours under any suspicion, arising 
from any rasure or interlineation, it is a matter of prudence and 
discretion to prove it in the usual way by means of an attesting 
witness, if any be still living, or by proof of the handwriting of an 
attesting witness, where they are all dead (aV, in order to rebut the 
unfavourable presumption arising from an inspection of the deed; and 

Curtis , 1 Price, 232. Bertie v. Beau - obligees, is admissible without proof of 

mont, 2 Price, 308. Where a letter, dated the handwriting of the obligor or attest- 

in 1748, was found in the possession of the ing witness. The Governor and Company 

representative of the defendant's attorney, of the Chelsea Waterworks v. Cowper , 

it was held to he primd, facie evidence to 1 Esp. C. 276. Bees v. Mansell Selw. 

prove that the letter bad been written to N. P. 617. On a question, whether cer- 

him, although it was without address, the tain lands, which had been approved from 

envelope having been lost. JPemoick v. a waste, were subject to a right of com- 

Becd, 3 Mad. 8. It was also held, in the mon, several counterparts of old leases, 

same case, that a letter found among his kept among the muniments of the lord of 

papers, and appearing, from its contents, the manor, by which the land appeared to 

to have hcen written by the attorney^ have been demised by the lord free from 

London agent, was admissible in evidence. any such charge, were allowed to be evi- 

Ibid. In Beer v. Ward , on the trial of an dence for the plaintiff claiming under the 

issue as to the legitimacy of a particular lord of the manor, though possession under 

person, a very old letter, purporting to the leases was not shown. Clarkson v. 

bear the signature of the head of the fa- Woodkousc, 5T. R. 412, n. 
raily, and brought from among the title- (z) Doe v. Walley , 6 B. & C. 24. Lord 
deeds kept at the family seat, was admitted Tenterden, C. J., in that case observed, 

without proof of the handwriting, by that the allowing the presumption of the 

Dallas, C. J., Mich. 1821, and by Lord death of the attesting witness to be rebutted, 

Tenterden, 1 823. In favour of an ancient would be but a trap for a nonsuit. And see 

certificate, recognised by the certifying B. N. P. 255. Marsh v.Colnett, 2E»p. C. 

parish, it will be presumed that the 605. In Rees v. Maxwell , 8 el. N. P. 402, 

churchwarden who executed the certifi- Baron Perrott is 9tatcd to have ruled to 

cate, was duly sworn. It, v. Whitchurch the contrary, on the ground that the lapse 

Inh.f 7 B. & C. 573. Marsh v. Colnett , of time afforded mere presumptive evidence 

2 Esp. C. 605. And see 22, v. Barring* of the death of witnesses. But another 

don , 2 T. It. 466. Mackey v. Newbolt, case was cited to Mr. B. Perrott upon that 

4 T. R. 709. In the case of The King v. occasion, in which Mr. J. Yates, for the 

Nethei'thong , 2 M. & S. 837, it was held, sake of the practice, would not allow a 

that a certificate by the appellant parish witness to prove an old deed, although he 

(60 years old), might be read in evidence attended for the purpose. And sec Doe v. 

when produced by a rated inhabitant of Burdctt > 4 Ad. & Ell. 1. In the Law of 

the respondent parish, without any ac- Evidence, 2d edit. 105, 40 years is stated 

count given of its custody ; and the Court as the age when a deed becomes admissible 

intimated that he might, if necessary, be without the usual proof, 

examined by the appellants as to the cus- (a) Chettle v. Pound , B. N. P. 255 ; 
tody. A bond, 30 years ohl^found amongst Bac. Ab. Ev. F. 648. 
the papers of a corporation, who were the 
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this ought more especially to be done if the deed import Fraud ; 
as where a man conveys a reversion to one, and afterwards con- 
veys it to another, and the second purchaser proves his title ; be- 
cause in such case, the presumption arising from th> antiquity of 
the deed is destroyed by an opposite presumption ; for no man 
shall be supposed guilty of so manifest a fr%ud (/>). The same rule 
applies to other old writings, such as receipts (c) and letters (d). 
Where an indenture of apprenticeship had been executed thirty 
years ago, and the parish in which the pauper had residecf had 
treated him as a parishioner for twelve years, it was presumed 
that the indenture had been lost, and that it had been properly 
stamped, although it was proved by the deputy registrar and comp- 
troller of the apprentice duties, that it did not appear to have 
been stamped with a premium-stamp from 1773 to 1805 (e). 

It has been said, that where an old deed is given in evidence, 
without proof of its execution, some account ought to be given of 
the place where it has been kept (/); or evidence should be 
given so as to afford a presumption that the party has been in 
possession under the deed (g). In ordinary cases, however, where 
the instrument is produced by one who has an interest in it, it is 
not necessary to show where the instrument has been kept ; it is 
sufficient to produce a parish certificate thirty yfears old, without 
showing whence it came (A). So it was held to be sufficient for 
a rated inhabitant of a respondent parish, to produce a certificate 
above thirty years old, by the appellant parish (i)- 

It has already been observed, that in order to givey authenticity 
to an ancient instrument which does not admit of proof by the 


( b ) B. N. P. 255 ; Bac. Ab. Ev. 648. 

(6*) Bertie v. Beaumont , 2 Price, 308. 
Buller v. Michell , 2 Price, 309 ; 4 Dow. 
297. Wynne v. Tyrwhitt, 4 li. & Aid. 
376. Dean and Chapter of Ely v. Stew- 
art, 2 Atk. 44. Martin v. Curtis , 1 Price, 
232. 

( d ) In Beer v. Ward , cor. Dallas, C. J., 
Sitt. after Mich. 1821 : and cor. Ld, Ten- 
terden,C. J., K. B. Sitt. after Trin. 1823, 
on on issue as to the legitimacy of A. B ., 
an old letter, purporting to be signed by 
the head of. the family, and brought from 
among the title-deeds at the family Beat, 
was admitted to be read. 

(e) B. v. Long Buchby, 7 East, 45. 
The binding being in the year 1774 or 
1775. 

(/) B. N. P. 255. 648. 

(g) Bac. Ab. Ev. E. 644; B. N. P. 254. 


As to such writings, some evidence should 
he given as affords a reasonable presump- 
tion that they were honestly and fairly 
obtained, and preserved for use, and are 
free from suspicion of dishonesty. Vin. 
Ab. tit. Evidence, A. 0; 7 East, 291; 
4 B. & A. 376 ; B. N. P. 255. Forbes v. 
Wale, l Bl. 532. 

(A) B. v. By ton, 2 T. R. 259. See also 
Dean and Chapter of Ely v. Stewart, 
2 Atk. 44. Fry v. Wood, Sel. N, P. 535. 

( i ) B' v. Netherthong, 2 & S. 337. 

Lord Ellenborough, C. J., intimated that 
the rated inhabitant being brought forward 
as the mere depositary of the instrument, 
if the party objecting wished to inquire 
into the custody, he might. This was 
before the stat. 54 Geo. 3, c. 170, whiqh 
made rated inhalants competent. 
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Custody of 

ancient 
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ordinary tests ( k ), it is essential to show that it has been brought 
from the natural and legitimate repository (Z) ; as in the case of 
terriers (m), ancient grants (n), an inspeximus (o), an endowment 
by a bishop (p). 

Upon the trial of an issue to ascertain the boundary between 
two parishes, where a J>ox containing old terriers and other parish 
documents was produced, proof that they had been received from 
the son of the last rector of the parish, and had been transferred 
to the plaintiff, the present incumbent, was held to be sufficient 
evidence as to their custody (q). Where, however, a book which 
purported to be the book of a former rector, came out of the 
hands of the defendant, being the grandson of the former rector, 
the proof of custody was held to be insufficient (r). In the case 
of Michell v. Rahhetts (s), a grant to an abbey, contained in a 
manuscript entitled u Secretum A bbatis,” in the Bodleian Library 
at Oxford, was rejected as not coming from the proper custody ; 
and for the same reason an old grant of a priory, brought from 
the Cottonian Manuscripts in the British Museum, was also re- 
jected, for want of showing that the possession of the grant was 
connected with any person who had ail interest in the estate ( t ). 
Where a writing, purporting to be an endowment of a vicarage,, 
and another purporting to be an inspeximus of the former, under 
the seal of the Bishop of Norwich, had been purchased at a sale, 
as part of a private collection of manuscripts, it was held, that 
corning out of the custody of a private person, unconnected with 
tire matters contained in them, they were inadmissible ( u ). But 
in a tithe-suit, a book which purported to be the book of a former 
collector of tithes, and seventy years old, in the hands of the suc- 
cessor to such collector, was admitted (x). 

In the case of The Bishop of Meath v. The Marquis of Win- 
chester, it was held (in quare impedit) that a case stated by a former 
bishop for the opinion of counsel, and preserved with his private 
papers and family documents, was admissible. For although the 


(7*) Supra, 230, 240 ; and sec 1 Esp. C. 
278. Forbes v. Wale, 1 HI. 532; and 
Vin. Ab. Ev. A. b. 5. 

(/) Supra, 240; as to ancient licenses 
by a lord of a manor to fish, 340 ; to prove 
a right in the lord to places within the 
manor cleared of turbary, ibid.; and Clark- 
son v. Wood bouse, 5 Tr. 412. 

(tn) Supra , 230, 240. 

(n) Ib . Grants of abbey lands should 
be shown to be in the pcjjjaession of those 
connected with the estate. Lygon v. 


Strutt , 2 Anst. 601. And see Fuller 
v. Michell , 2 Price, 405. 

(o) Supra , 230, 240. 

( P ) I'o. 

(q) Furl v. Lewis , 4 Esp. C. 1. 

(r) Randolph v. Gordon , 5 Price, 512. 
(«) 3 Taunt. 91. 

(0 Swinnerton v. Marquis of Stafford, 
3 Taunt. 71. 

(u) Potts v. Durant , 3 Ans. 780. 

(,r) Jones v Walker, 3 G will. 117. 
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document in some respects related to the see, it might more reason- 
ably be expected to be fdund among the bishop’s private papers and 
family documents than in the public registry of the diocese (y). 

Where the defendant in a suit by the rector for tithe, offered 
in evidence a paper purporting to be a receipt given by a former 
rector, to a person of the same name with the defendant, forty- 
five years ago, it was held to be admissible, without proof of the 
handwriting of the rector, and without any proof as to the* cus- 
tody further than that it came out of the hands of the defendant; 
for none but an occupier could have acquired such a receipt (z). 
But whore Curtis, the defendant in a similar suit, produced a 
paper purporting to be a receipt from Smith to one Curtis fifty 
years ago, but there was no evidence to show who Smith was, 
or where the paper had been kept, the evidence was rejected (a). 

In the case of Bnllen v. Michell (b), the question was between 
a vicar and occupier, whether a form modus had existed imme- 
morially ; and after proof that search had been made in the pro- 
per registries for the original endowment of the vicarage by the 
abbey of Glastonbury, it was held, that a book purporting to be 
the ledger-book and chartulary of that abbey, and preserved 
amongst the muniments of the Marquis of Bath, the owner of 
some estates which formerly belonged to the abbey, although not 
of the farm in question, was sufficiently connected with the abbey 
as to be admissible in evidence as a genuine document which had 
belonged to the abbey (c). It was also held, that two documents 
contained in the book were evidence ; the one being in the form 
of an appropriation, dated 1269, made by the Bishop of Salis- 
bury to the abbey of Glastonbury, of the profits of a rectory, 


(y) 3 Bing. N. C. 203. It appeared 
upon the evidence there was only one eccle- 
siastical record preserved in the registry of 
the diocese of so early a date, whilst on 
the other hand the document was found 
in the same parcel with several pupers be- 
longing to the see, and in the same room 
several visitation books of the diocese, and 
other papers relating to the same. For 
the very learned and elaborate judgment 
of Tindal, C. J., in the above case, see the 
Appendix. 

(z) Bertie v. Beaumont , 2 Price, 303. 
(«) Manby v. Curtis, l Price, 225. 

Wood, B. dissent. 

(jb) In D. P., 2 Price, 299, supra. 

(c) It wa9 observed by Gibbs, C. B. 

2 Price, 410, that such a book as this pur- 
VOL. I. 


ports to be, usually contains a description 
of all the estates of the abbey, and all the 
transactions relating to them. When the 
abbey was dissolved, those estates went 
to the Crown, and the Crown afterwards 
granted them to diiferent persons. The 
book, when the abbey was dissolved, would 
go to the officers of the Crown, arid when 
the Crown portioned out and made over 
the possessions of the abbey to, other per- 
sons, the book could go to one only of 
those grantees, and the only possible way 
of connecting it with the abbey is by show- 
ing a connection between the possessor 
and the Crown, aud by raising a. probability 
that the Crown may have handed over the 
book to its present possessor. 
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reserving to the bishop a power of ordaining a vicarage in the 
same church, of a specified yearly value, 4ind the other containing 
a list of different articles of endowment of the said vicarage ( d ). 
It was also held, that the accounts of the rents of the abbey, also 
found among the same muniments, and containing the allowances 
and acquittances of the abbey, were admissible. Copies from an 
ancient schedule, produced from the muniments of a corporation, 
and delivered to the toll collectors, by which they collected the 
tolls, are admissible for the corporation, although it would have 
been otherwise if not shown to have been delivered to the col- 
lectors by the corporation, however accurately corresponding (e). 

In some instances the party who offers the instrument in evi- 
dence is the proper depositary, and then no proof of custody is 
necessary, as where, in a settlement case, a litigant parish pro- 
duces a certificate, above thirty years old, granted to them (/). 

Where no name of any attesting witness is subscribed, or where 
there are names subscribed which are proved to be fictitious (g), 
or of real persons who either did not actually witness the execution 
of the deed or other instrument ( h ), or who were in point of law 
incompetent to attest it (i), the execution may be proved by the 
testimony of any witness who was present when the deed was exe- 
cuted (k ) ? or it will be sufficient to prove the handwriting of the 
obligor, from which the sealing and delivery may be presumed (/), 
or his acknowledgment of the instrument. 


(d) Wood, B. dissented from the other 
Judges of the Court upon this point: he 
admitted that the book hud been suffi- 
ciently connected with tlie abbey to make 
it evidence us a copy of the endowment, 
supposing such evidence to be relevant; 
but he was of opinion that it was not rele- 
vant evidence upon that point, since the 
endowment was not disputed ; and that 
for any other purpose these entries were 
res inter alios , arid mere memorandums of 
an executory project. See his observations 
at length, 2 Price, 425. 

(e) Brett v. Beales , 1 M. & M. 417. 

(/) 2?. v. By ton, 5 T. R. 259. In such 

a case it is sufficient if the certificate is 
produced by a rated inhabitant of the 
parish. It. v. Nethcrthong , 2 jVI. & 8. 
937. So it is sufficient that a corporation 
produce corporation documents. 2 M . & S. 
338 . 

(if) Bassett v. Browne, Peake’S C. 23. 


(h) Grellier v. Neale , Peake’s C. 140. 
APCraw v. Gentry , 3 Cain]). 232; 4 Taunt. 
220. In the case of Phipps v, Parker , 

1 Camp. 412, where the party whose name 
appeared as the attesting witness negatived 
the attestation by him, Lord Ellen borough 
held, that the deed could not be proved by 
evidence of the handwriting of the sup- 
posed obligee, or of an acknowledgment 
by him ; but this case is overruled by sub- 
sequent authorities. Fitzgerald, v. Miser, 

2 Camp. 635, cor. Lawrence, J. Lemon 
v. Dean, lb. 636, cor. Le Blanc, J. 

(i) Com. Big. Ev. B. 3. 

(It) Ibid. Fitzgerald v. Elsce, 2 Camp. 
635. Lemon v. Dean , 2 Camp. 636. 

(0 Com. Dig. Fait, B. 4, 1 Lev. 25. 
Fassett v. Browne , Peake’s C. 23; 2 
T. R. 41. Grellier v. Neale , Peake’s C. 
146. Talbot v. Hodgson, 7 Taunt. 
251 ; the subscribing witness having de- 
nied that he saw the execution, a co- 
obligor having been released, swore that 
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Where the deed has been lost (m) or destroyed, the fact must be Proof of in 
proved ; if positive proof of the destruction cannot be had, it must cllsoof loS8 ’ 
be shown that a bona fide and diligent search has been made for it 
in vain where it was likely to be found (n). 

The degree of diligence to be used in searching for a deed must 
depend on the importance of the deed and the particular circum- 
stance of each case ( o ), 

It is not absolutely necessary that the search for the original 
document should be made for the purpose of, and shortly before the 
cause : where it had been made recently after the death of the 
party in whose possession it had been, although three years before 
the action, it was held to be sufficient to let in the secondary 
evidence (p). 

Inquiry was made after an indenture of apprenticeship at the 
house of the deceased master ten years after his death, in which 
house his son and widow still resided, and his goods and effects 
remained, and the son said that lie could not find it, and some 
parol evidence was given to show that a deed of apprenticeship 
existed ; the Court held that the proof of binding was not suffi- 
cient (q). Where there were two parts of an indenture of appren- 
ticeship, one which was proved to have been destroyed, and the 
other had been delivered to Miss Taylor, of Bomford, to whom the 
apprentice had been assigned; evidence was given that application 
had been made to Miss Taylor, who had ceased to reside at Bom- 
ford, for the part delivered to her, and that she had said that she 
could not find it, and did not know where it was, but Miss Taylor, 
though still living, was not called as a witness, the Court held, that 


tlicre was a seal on the lioml when the 
defendant wrote his name opposite, but 
that the defendant did not seal it, nor 
put his hand to the seal, or deliver it 
in the witness’s presence. The jury, on 
the evidence being left to them, found for 
the plaintiff; and the Court afterwards 
held that this had been properly left to the 
jury. For proof of handwriting, see tit. 
Hand-writing, Vol. II. 

(m) A document sent abroad and ne- 
gotiated by the defendant on the plaintiff's 
account, may be considered as a lost bill. 
Hunt v. Aletvyn, 1 M. & R. 433. 

(n) Goodier v. Lake , 1 Atk. 440. Lord 
Peterborough v. M or daunt, 1 Mod. 94. 
Where after a lapse? of thirty-six years 
since the indentures were executed, mid 
which had been long since fundi ojjiclo , 


it was shown that every person had been 
applied to and called, in whose possession 
they might reasonably he expected to he 
found ; held, that it was such due diligence 
as entitled the secondary evidence to be 
let in. R. v. Marl Farlehjh , 6 1>. & R. 
146. 

(o) Per Best, C. J., in Gully v. The 
Bishop of Exeter , 4 Bing. 298. 

( p) Fitz v. Rabbet t a, 2 Mood. & R. 00. 
(q) It. v. St. Helens in Abingdon , 
B. S. C. 292. 373 ; 2 Bott. 449 ; but in 
this case the evidence seeins to have been 
insufficient to prove a binding, indepen- 
dently of the objection, that the proof of 
loss wtts insufficient for the purpose of 
admitting secondary evidence ; and the 
circumstances of the ease rather negatived 
the existence of u valid indenture. 

C C 2 
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the part so delivered had not been sufficiently accounted for ; it had 
been traced into the hands of Miss Taylor, but no further evidence 
had been given to show wlmt had become of it (y). But where one 
part only of an indenture of apprenticeship had been executed, and 
both the pauper and master were dead at the time of the trial, and 
it appeared on the evidence, that on inquiry made from the pauper 
shortly before his death, he said that the indenture had been given 
up to him after the expiration of the apprenticeship, and that he 
had burnt it; and inquiry had also been made of the daughter and 
executrix of the master, who said that she knew nothing about it, 
and no further search was made, the Court held the proof to be 
sufficient, since here, if the declaration of the pauper was admissible 
so as to show a possession by him, it also showed that further search 
was unnecessary ; and on this ground it was distinguished from the 
case of The King v. Castleton y for there the evidence showed that a 
further search was necessary (r). 

The master of an apprentice having the indentures in his posses- 
sion failed ; an attorney took the management of his estate and the 
custody of his papers, which he inspected without finding the deed ; 
this was held to be sufficient evidence of loss, though the widow 
was still living, and no inquiry had been made from her: such an 
inquiry would have been useless after such evidence as to the 
master’s papers (**)• But where on ail appeal against an order of 
removal the appellants relying on a settlement of a person deceased 
by apprenticeship, called the widow of the deceased, who proved that 
her husband, in his last illness, told her that he had received the 
indentures from his master at the end of the apprenticeship, and 
had worn them out in his pocket, it was held that without further 


( q ) R . v. Castletony 0 T. R. 230. See 
also Williams v. Young husband , 1 Star- 
kie’s C. 139. 

(r) R. v. Morton , 4 M, & S. 48. The 
Court of King’s Bench held that in such 
a case it was sufficient for the parties to 
show that they had used reasonable dili- 
gence ; that the.se were terms applicable to 
some known or probable place or person in 
respect of which diligence may be used ; 
that what the pauper said was admissible, 
and although it might not amount to proof 
of the fact that the indenture had been 
destroyed by him, it was so far evidence 
as to afford a reason why further search 
was not made with him. That if such an 
inquiry had ’been made of a merchant for 
some commercial purpose, and he had 


given a similar answer, it would have been 
sufficient. It, was like*a non-production 
on request, and the party accounts for it ; 
and that this was distinguishable from the 
case of R. v. Castletony for there the an- 
swer given was a reason for making further 
search. — Where a person to whom letters 
had been written which were required to 
be produced, said that he hud searched for 
them in a particular box in which he had 
put them, without being able to find them, 
but added that lie thought they were some- 
where in his possession, but that he had not 
searched in any other place, it was held 
that enough hud not been done to let in 
secondary evidence. 1 Bligh v. Wellesley , 
2 Carr. & P. C. 400. 

(s) /£. v. Piddlehinton , 3 B. & Ad. 460. 
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inquiry evidence of the conversation was inadmissible. And the Evidence of 
case was distinguished from that of Rex v. Morton on the ground sea,cb * 
that in that case inquiry had been made from the master’s exe- 
cutrix CO- 

In the case of a parish apprentice, after reasonable proof has 
been given of a delivery of the indenture to the parish officers, 
proof should be given of a search in the parish chest, which is the 
proper place of deposit ( u ). 

An agreement for a lease had been deposited in the hands of 
the landlord, who, upon application to him by the lessee, refused to 
produce it ; ten years after this, and three after the death of the 
lessor, the tenant, upon an appeal, swore that he did not know in 
whose possession the agreement was, and no inquiry had been 
made after it ; and yet it appears that parol evidence was held to 
be admissible (a:) ;*and Buller, J. observed, that if it had been in 
proof that the executor of the lessor had been in possession of the 
instrument, it might have varied the case. After the expiration of 
the lease, the lessee, the pauper, was entitled to it in strictness, but 
he neither had it, nor knew whether it existed; and it was then 
nine years after its expiration (y). But in general it must be shown 
that inquiry has been made after the deed ( s ' ), and the loss of it 


(/) R. v. Rawden , 1 A. & E. 156. Thu 
Court observed, that the evidence was of a 
dangerous kind, and to be received with 
caution. 

(u) Where the mother of a parish pauper 
stated that she had received money from 
the officers of B. to put her son out as an 
apprentice ; that she accordingly put him 
out, and delivered the indenture to the wife 
of a market gardener, who was dead, hav- 
ing survived her husband, to be delivered 
to the overseers of R. and that search had 
been made in the parish chest of R. for 
the indenture without success; it was 
held that parol evidence was admissible, 
the parish che6t being the proper plaee of 
deposit. JR. v. Stourbridge , 8 B. & C. DO. 
M'Uahey v. Alston, 2 M. & W. 214, in- 
fra. So where search lias been made in 
the parish chest of the binding parish for 
the indenture, which had been proved to 
have been delivered to N. Badger, the 
mother of the apprentice, to be delivered 
to the overseer, and the husband being 
dead, his executor was called to negative 
the existence of any such instrument 
among his papers. R. v. Brums grove, 


East. T. 1828. — Where the indentures 
were proved to have been delivered by a 
parish apprentice to his master, who was 
still living, it was held that the master’s 
declaration, on application by the appren- 
tice at the end of the term, that he had 
delivered the indenture to the parish Officer, 
was not admissible to let in parol evidence 
of the contents; and proof that a fruitless 
search had been made among the papers 
of the parish for the indenture, was held 
to be insufficient to let in parol evidence. 
R. v. Dennis Ink. 7 B. & C. 620. JR. v. 
Castleton , 6 T. R, 236, cited by Bayley, J. 
as directly in point; and sec Williams 
v. Young hush and , , 1 Starkie’s C. 139. 

(x) R . v. North Redbum , Caldecot, 452. 
(g) Qu . whether, inasmuch as the docu- 
ment had been proved to be once in the 
possession of the lessor, who had refused 
to deliver it up, a presumption did not 
arise that it was in the hands of the repre- 
sentative ? In feet no inquiry had been 
made after the deed, and there was no 
proof that it was not still in existence. 

( 2 ) R. v. St. Sepulchre , 2 Bott. 362. 
Nolan, P. L. 465. 

C C 3 
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Evidence of must be proved by the person in whose hands it was at the time of 
k j.} ie loss, or to whose custody it is traced (a), if that person be living ; 
and if he be dead, application should be made to his representative, 
and search should be made amongst the documents of the deceased. 

Where the appointment of overseers for the year 1802 could not 
be found in the parish chest, and search had been made among the 
papers of B. deceased, who had acted as executor of the party who 
acted as overseer for that year ; it was held to be sufficient to let in 
parol evidence of the contents of that appointment, as being of a 
single overseer for that year ( b ). 

Where the publisher of a weekly paper, upon an indictment for a 
libel, swore that he believed that the original had been destroyed, it 
was held to be sufficient proof to let in secondary evidence ( c ). Where 
a licence to trade with an enemy, granted by a governor of a colony, 
had been returned after being used, to the secretary of the governor, 
who swore that it was his custom to put aside such licences amongst 
the waste papers in the office, as being of no further use ; that he 
supposed that he had disposed of the licence in question in this 
manner; and that he had searched for it, ‘but did not recollect 
whether he had found it or not, though he did not think that he 
had found it ; the Court were of opinion that the evidence satisfied 
what the law required in respect of search, and established, with 
reasonable certainty, the fact of the licence being lost. It was not, 
the Court observed, to be expected that the witness should be able to 
speak with more confident certainty to a tact to which his attention 
was not particularly draw n at the time, on account of any import- 
ance being supposed to belong to it (cl). Where a loss had been 
settled upon a policy of insurance against fire, in the year 1813, 
and upon a trial in 1819, the plaintiff*, in an action for libel, charg- 
ing him with having made fraudulent claims upon the insurance 
company with respect to such loss, called their agent, who stated 
that the policy was returned to him alter the fire, and that he had 
it in possession then, and afterwards, when the plaintiff* made a 
larger insurance with the company, that upon the loss having been 


(a) B. v. Castleton , 6 T. R. 236. Where 
policies of insurance had been delivered to 
the assignees of a bankrupt, ^one of whom 
was since dead, proof of an application to 
the solicitor under the commission, who 
answered, that he did not know what was 
become of them, was held to be insufficient. 
Williams v. Yon nykusband , 1 Starkie'sC. 


(b) B. v. Withcrby , 4 M. & Ry. 72*5. 

(c) II. v. Johnston, 7 East, 05. 331). It 
may be presumed that an useless instru- 
ment has been destroyed. See the obser- 
vations of Bayley, J. in B. v. Farleigh , 
0 D. & R. 153. See also Kensington v. 
Inglis, 8 East, 273, infra. 

(d) Kensington v. Inglis, 8 East, 273. 
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settled, the old policy became an useless paper, that he did not know 
what had become of it, but he believed he had returned it to the 
plaintiff; the clerk to the plaintiff’s attorney then proved, that 
within a few days of the trial he went to the plaintiff’s house to 
search for the policy, when the plaintiff showed every drawer where 
he usually kept his papers, that he examined such drawers, and 
every other place he thought it likely to find such a paper, without 
finding it. Held, that this was sufficient to entitle the plaintiff to 
give secondary evidence of the contents of the policy (e). 

A check having been drawn on account of a parish, was 
delivered to the paying clerk of the parish, the bankers of the parish 
on the same day paid a sum of the same amount ; the course was 
to return the cancelled check to the paying clerk to be deposited in 
an apartment of the workhouse. The paying clerk having gone 
out of office, application had been made (by a witness called) to his 
successor lor an inspection of the checks, he handed to the witness 
several bundles which were searched unsuccessfully for the checks 
in question, it was held that secondary evidence was admissible ( f ). 

Where it appeared that the magistrate who took the informations 
had returned them to the clerk of the peace, and the clerk to the 
latler stated that it was the practice where bills had been ignored 
to throw away the papers as useless, and that after searching, the 
informations could not be found ; it was held, in an action for a 
malicious prosecution, that this was sufficient to let in secondary 
evidence of their contents, without calling the clerk of the peace to 
show they were not in his possession : for if the information was 
delivered to the deputy, it was delivered to him as the agent of the 
clerk of the peace, and not for his own purposes; it was therefore 
to be presumed that the document was not among his private papers, 
but rather among those in the custody of the clerk of the peace ( g ). 
The legal custody of a document appointing a particular person to 
an office, such as overseer, is in that person ; for he is the party 


(e) Brewster v. Sewell , 3 B. & A. 290. 
See also It. v. Bari Burleigh, 0 D. & It. 
140. 

(/) M'Gaheyv. Alston, 2 M.&W.213. 
Where the warrant to the officer to seize 
uruler a Ji. fa. was not produced, nor was 
any notice given to produce it ; it appeared 
to have been given to the son of the officer, 
who believed he had either returned it to 
his father or to the sheriff’s office, and the 
officer stated that it was usual to deliver 
iL to tiie auctioneer, who transmitted it, 
with the auction sheet, to the Excise Office, 


through the district supervisor, and proof 
was given of search made by the auc- 
tioneer among iiis own papers, and at the 
sheriff’s office, but the supervisor was not 
called, nor was any search amongst his 
papers proved; held, that sufficient dili- 
gence was proved to let in secondary evi- 
dence of the warrant to connect the officer 
with the warrant. Minshull v. Lloyd , 2 
M. <fc W. 450. 

(g) Freeman v. Art. ell, 2 B. & C. 494. 

1). & R. (>G9. 


Evidence of 
seurch. 
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b!arci! 1Ce ° f mos t interested in the instrument, and requires its production as a 
sanction for what he does under its authority (A). A presumption 
therefore arises that such an officer has the custody of his appoint- 
ment, consequently parol evidence cannot be given of such an 
appointment without proof of application to him (i). 

Where the witness applying to the vicar for the register of bap- 
tism, is told that there were none prior to a particular date, the 
vicar not being called, his declaration is not evidence of the loss of 
such register, so as to let in secondary evidence (A) ; copies of the 
returns filed in the bishop’s registry prior to 55 Geo. 3, c. 146, 
ss. 6, 7, are admissible as original evidence, and as public documents 
copies are admissible. Where the production of the instrument is 
on legal grounds impossible, the effect is the same in respect of 
secondary evidence as if it had been lost or destroyed. As where 
it is in a foreign country from whence it cannot be removed (/). So 
if the instrument on grounds of policy cannot be read (m). So if a 
party objects to the production of a deed by one who has possession 
as his trustee (w). 

(h) Per Lord Ellenborough, R. v. Stoke Fuller , 6 C. & P. 74. In assumpsit for 
Golding , 1 B. & A. 173. In replevin and money received, being the amount of a bill 

avowry by the defendants, as overseers, which the defendant had obtained, and paid 

for a distress for poor’s-rates, evidence into liis banker's; held that the bill not 

that on one being applied to for his ap- being produced, nor any account of it given, 

pointrnent, lie said he had lost it, was held the banker’s clerk could not be asked as to 
to be a sufficient search to let in secondary a bill paid in by the defendant, answering 
evidence, the party not being capable of to it in description, and credited to him ; 
being called. Bristol Governors of Poor it afterwards appearing that the bill was 
v. Wait , 6 C. Sc P. 591. in Scotland, and not within the jurisdiction 

(£) 1 B. & A. 173; and as to the cue- as that the plaintiff could compel the pro- 

tody of a sheriffs warrant, see 1 Starkie’s duction of it, a new trial was granted on 

C. 413. Where on a motion for a new payment of costs. Atkins v. Owen, 2 Ad. 

trial, a document had been handed up to & Ell. 35; and 4 Nev. & M. 123. 

the judges and could not afterwards be (m) Starkie’s C. So if a document lie 
found; it was held that no search was in the hands of an attorney, and out of re- 
necessary to be made at the judge’s eham- gard to the client’s privilege, cannot be 
hers, as it was to be presumed to have been read. Mills v. Oddy, 6 C. & P. 732. 
returned to the party producing it. Mar stun v. Downes , 1 Ad. & Ell. 31. 

(*) Walker v. Beauchamp , 6 C. Sc P. But see above, note (/), and the Append. 

555. Vol. I. p. 392. 

(/) Alivon v. Fumival , 1 Cr. M. & R. («) Where the defendant called a party, 
277. But where a will, under which the who as trustee held a deed of composition 
lessor of plaintiff claimed, was in the hands between the plaintiff and other creditors 
of a mortgagee, who was subpoenaed to and the mother of the defendant, but the 
produce it, but refused, to do so, as being latter was no party to it, and the plaintiff 
part of liis title ; held, that secondary evi- objected to its being produced ; held, that 
deuce of the contents was inadmissible. secondary evidence might be given of its 
( Per Ahinger, L. C. B. denying Mills v. contents by a party who had made an ex- 
Oddy,i\ C. & P.728, to be law.) Doe tract, from it. {Per Gurney, B.) Cocks 
v. Owen , 8 C, & P. 110. Dawson v. v. Nash, 6 C. & P. 154. 
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When sufficient evidence has been given of the loss of the deed or 
other instrument, of which it seems that the Court is to judge (p), 
it must be shown that the instrument existed as a genuine instru- 
ment ( q ) ; that it was written on stamped (r) paper or parchment ; 
and in case of apprentice deeds, what sum wa3 paid with the ap- 
prentice, and that the deed bore an ad valorem stamp ( s ) ; for the 
consciousness of a defect of this nature may have been a motive 
for concealing or destroying the instrument (t). Its execution must 
be proved according to the nature of the instrument (u); if a deed, 
by means of an attesting witness, or by proof of his handwriting, 
if he be dead, or that of the obligor, if the deed be not attested, in 
the manner already stated. 

But where proof of the execution would have been dispensed with 
in case the original had been produced, proof of execution is unne- 
cessary (x) where the deed is lost. So where the want of the original 
is occasioned by the default or misconduct of the adversary. 

After proof of the due execution of the original, the contents 
should be proved by means of a counterpart (y) 9 or other original, 
if there be one, it being an established rule that all originals must 
be accounted for before secondary evidence can be given of any 


(/>) As also upon questions of the ad- 
missibility of dying declarations, see 1 
Starkie’s C. 522. 

( q ) Goodier v. Lake, 1 Atk. 246. It. 
v. Sir T. Culpepper , Skinner, 677. But 
where the terms of a liceuce require that 
the time of sailing should be indorsed 
thereon, and the licence was burnt at the 
Custom-house, a proper indorsement was 
presumed. Butler v. Allnutt , 1 Starkie’s 
C. 222. 

(r) Where the plaintiff had lost his part 
of an agreement under seal, after it had 
been duly stamped, and the defendant upon 
notice produced hi9 part unstamped, it was 
held that it might be read in evidence. 
Munn v. Godbold , 3 Bing. 292. Sec fur- 
ther, Vol. II. tit. Stamp; and see also 
Garnons v. Swift, 1 Taunt. 507. Waller 
v. Horsfall, 1 Camp. 501. 

($) See Goodier v. Lake , 1 Atk. 446. 
Burn, J. tit. Poor, p. 366. 

(t) Where, however, a party in posses- 
sion of an original deed or other instrument 
withholds it, after notice to produce, it 
may under the circumstances be presumed 
that the instrument was properly stamped. 
Crisp v. Anderson, 1 Starkie’s C. 35. 


Waller v. Horsfall , 1 Camp. C. 501. 
Pooly v. Goodwin, 4 Ad. & Ell. 94. 

(u) R. v. Culpepper , Skinner, 673, by 
Lord Ilardwieke, C. J. Goodier v. Lake , 
1 Atk. 246. Where a note has been lost, 
a copy is not evidence unless the note be 
proved to he genuine. An indorsement on 
a draft deed in the handwriting of one of 
the defendants is not sufficient evidence 
of the execution of such deed to let in 
secondary evidence of its contents. Doc 
v. Whit (foot, 8 C. & P. 270. 

(x) Goodier v. Lake, 1 Atk. 246. 

(?/) The counterpart of a lease, purport- 
ing to have been executed by the lessee of 
a lease granted by the mortgagor in con- 
junction with the mortgagee of certain pre- 
mises, cannot be read in evidence against 
one who claims under the mortgagee, 
without some evidence that the original 
lease which has been lost was executed by 
the mortgagee. Doe v. Trapaud, 1 Star- 
kie’s C. 281. But it was held, that proof 
that the original lease was signed by the 
mortgagee, the attesting witness not being 
known, would he sufficient to warrant the 
reading of the counterpart. Ib. 
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one (y ) ; no evidence of a mere copy is admissible until proof 
has been given that the counterpart cannot be produced (s) 9 even 
although such counterpart was not stamped (a). If there be 
no counterpart, a copy may be proved in evidence by any wit- 
ness who knows that it is a copy, from having compared it 
with the original (£). If there be no copy, the party may pro- 
duce an abstract, or give in evidence a deed executed by the 
„ adversary, in which the instrument to be proved is cited (c) ; 
or even give parol evidence of the contents of a deed (d). It 
has been said, that where possession has gone along with a 


(y) Pritchard v. Symonds, B. N. P. 
254. Ii. v. Castlctouj 6 T. R. 200. Per 
Parke, J. in Alivon v. Furnwal , 1 Cr. M. 
& 11. 292. Brown v. Woodman , C. C. P. 
200, infra , note (</). The contents of a 
tablet in the church was admitted without 
producing an examined copy. Doe d. 
Coyles v. Cole, 0 C. & P. 8G9. 

(z) R. v. Castleton , G T. R. • 23G. 
Thurston v. Delahay , Hereford Ass. 1744. 
B.N.B. 254, semhle . It. v. Kirby Stephen , 
B. S. C. 6G4. Villicrs v. VilUers , 2 Atk. 
71. 1 Camp. 192.501. Licbmans. Poole y, 
1 Sturkie’s G. 17G. Doxon v. Haigh , 
1 Esp. C. 109. Alison v. Furnival , 1 Cr. 
M. & R. 292. 

(a) Where it was proved that there 
were two parts of a deed on which tlie 
action was founded, that executed by the 
defendant being lost, it was held, that the 
counterpart executed by the plaintiff, and 
not the draft, was the next best evidence, 
and admissible in evidence as an authenti- 
cated copy, ulthough not stamped. Munn 
v. Godbold, 3 Bing. 292. And see Villicrs 
v. VilUers , 2 Atk. 71 ; and B. N. P. 254. 

(b) B.N.P. 254. 1 Keb. 117. R. v. 
Kirby Stephen, B. S. C. G64; supra, 
note (g) An entry in the register-book at 
the Custom-house, stating that a certifi- 
cate of register was granted on an affidavit 
by A. that he was an owner, is not admis- 
sible as secondary ovidence of the contents 
of the affidavit. Some person who has seen 
the affidavit, and knows it was made by 
A., must he called. Teed v. Martin , 4 
Camp. C. 90. Where one writing is offered 
as secondary evidence of the contents of 
another, it is not necessary to prove that 
one was taken from the other, or that they 
\uvc been collated } it is sufficient if both 


were copied from the same draft, by a 
person who believes them to be correct. 
Medlicott v. Joyner, 1 Mod. 4. Where 
there are several parts of a deed, of which 
one is in the bauds of the defendant, who 
has notice to produce it, and the others 
are inaccessible to the plaintiff, he may 
give a copy in evidence. Doxon v. Haigh , 
1 Esp. C. 409. 

(c) See Burnett v. Lynch , 5 B. & C. 
G01. Com. Dig. tit. Ev. B. 5. Skipwitk v. 
Shirley , 11 Ves. G4. If proof can h# given 
of a complete copy, such proof is no doubt 
preferable to a mere abstract, and Jt has 
been doubted whether proof of an abstract 
is sufficient where a copy appears to be in 
existence. See Doe v. Wainwright , 1 
Nev. & P. 81, and see Munn v. Godbold, 
3 Bing. 294. Asa general rule, however, 
the law does not seem to recognise grada- 
tions of mere secondary evidence after all 
in the nature of original evidence has been 
accounted for. See the observations of 
Parke, J. in Brown v. Woodman , 6 C. & 
P. 20G. In that case the defendant having 
given the plaintiff notice to produce a let- 
ter of which he (the defendant) had kept a 
copy, and the letter not being produced, it 
was held that he might give parol evidence 
of its contents, and that he was not bound 
to put in the copy. 

(d) Sir JE. Seymour's case , 10 Mod. 8. 
R. v. AI other Ingham, 6 T. It. 55G. In 
trover against the sheriff by assignees, the 
warrant to the officer having been lost, 
parol evidence of its contents to connect 
the officer with the sheriff was held to be 
admissible, without calling for the entry in 
the book at the sheriff* ’s office. Mgon v. 
Raphael, 1 C. & P. 115. 
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deed for many years, the original of which is lost or destroyed, 
an old copy may be given in evidence, without proof that it 
is a true copy, because it may be impossible to give better evi- 
dence (e). The registry of a conveyance in a register county is 
not evidence, unless the defendant has had notice to produce the 
conveyance (/). 

After proof of ineffectual search for the deed of endowment of 
a vicarage, a chartulary of an abbey to which the rectory formerly 
belonged, stating the particulars of endowment, and found in the 
possession of the owner of the abbey lands, is admissible as 


secondary evidence ( g ). 

( o) B. N. P. 254. Stile, 205. The reason 
that it may be impossible to give better 
evidence is by no means a satisfactory one ; 
and in general the contingent impossibility 
of procuring better evidence will not war- 
rant the admission of evidence which is in 
itself otherwise defective. The reception 
of evidence from necessity must be founded 
on a general necessity, or probability of 
the failure of all other and superior evi- 
dence arising out of the nature of the 
case 3 as in the instance of servants and 
agents (see tit. Interest), Qu. whether 
in the above case such a copy would be 
evidence, without some proof of itS'being a 
true copy of a lost original. See Bac. Ab. 
Ev. F. 040. 

(/) Molt on v. Harris , 2 Esp. C. 549. 
An examined copy of the registry of a deed 
in a register county, is admissible as secon- 
dary evidence. Doe v. Kilner , 2 Carr. & 
P. C. 280. 

( g ) Upon the trial of an issue, whether 
a particular farm in the parish of S. N. 
was discharged of tithes on payment of a 
modus, after proof of an ineffectual search 
for the original endowment and appropri- 
ation, a book was produced, said to be an 
old ledger or cliartulary of the abbey of 
Glastonbury, from the muniment-room of 
the Marquis of Bath (the owner of the 
abbey lands), containing entries, showing 
that at the time of those entries the small 
tithes were assigned to the vicar, no men- 
tion being made of any money modus ; the 
book contained also other entries relating 
to the appropriation of the rectory and en- 
dowment of the vicarage. This book having 
been rejected on the trial, on a motion for 
anew trial its admissihiliiy was objected 


to on two grounds : 1st, that it had not 
been shown to have belonged to the abbey 
of Glastonbury j and 2d, that the evidence 
did not bear upon the facts in issue. But 
upon the first objection, the Court was of 
opinion, that search having been made, as 
was admitted, in every place where the 
endowment itself might be expected to be 
found, and none being found, a copy wus 
evidence. That such a book, containing a 
description of the estates of an abbey, and 
the transactions concerning them, would, 
on the dissolution of the abbey, go to the 
officers of the Crown, and from them to 
the grantees under the Crown ; and, con- 
sequently,, that the only possible way of 
showing the connexion between the book 
and the abbey was by proving a Connexion 
between the possessor and the Crown, by 
showing him to he in possession of lands 
which passed from the abbey to tMfe Crown, 
and from the Crown to the grange. That 
supposing the book to have been traced to 
the custody of the abbot, the account it 
contained of the particular matters of en- 
dowment was admissible, the endowment 
itself, not having been found after search 
in the natural places of deposit. Button 
v. Michell, 2 Price, 399. Judgment was 
affirmed in the House of Lords, 4 Dow. 298. 
Lord Rcdesdale, in giving his judgment, 
observed, that as the original instruments 
would, if they could have been produced, 
have been admissible in evidence, the only 
question was, whether the entries in the 
book were evidence of the Iiceose of ap- 
propriation and endowment. . That they 
were admissible as the next best evidence 
that could be produced. The two instru- 
ments seemed, he said, to have been copied 
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Of a letter After notice to the plaintiff to produce a letter, which he ad- 

a° c P llrk. by flitted to have received from the defendant, it was held, that 
an entry by a deceased clerk, in a letter-book, professing to be 
a copy of a letter from the defendant to the plaintiff, of the same 
date, was admissible evidence of the contents, proof having been 
given, that according to the course of business, letters of business 
written by the plaintiff were copied by this clerk, and then sent off 
by the post (A) ; and Lord Ellenborough observed, that if such 
evidence were not to be admitted, the most careful merchant 
would be unable to prove the contents of a letter after the death 
of his entering clerk. 

In proving the contents of a letter, it is not necessary to call the 
clerk who wrote the letter, although his testimony may be had. 
It is sufficient to prove it by any other witness who recollects 
the contents ; for it is merely contingent whether the clerk who 
wrote the document would recollect its contents better than 
another person (i). Where a secretary had made entries of the 
licences granted by the governor of a colony, in a memorandum- 
book, on proof of loss of the licence, it was held that parol evi- 
dence might be given of the contents without producing the 
book, and that if the book were to be produced it could not be 
read in evidence, and would be of no use except to refresh the 
memory of the witness (A). 

Where a licence from the Crown has been lost, the contents 
should be proved by the registry at the Secretary of State’s 
office (Z). 

by a person employed for the purpose, ginal had been forwarded by him, was 
probably # one of the monkB, and deposited admitted as evidence, upon proof that this 
among tla muniments of the abbey, that was his usual mode of transacting business, 
the instruments might be preserved. And Hagedorn v. Reid, 3 Camp. C. 377-9. 

for the same reason it might be presumed See also Roberts v. Bradshaw, 1 Starkie’s 

that they were faithful copies ; at least C. 28 ; Toosey v. Williams, Mood, k M. 
there appeared to have existed no motive 129. Lord Melville's Case, 29. Howell’s 
to make them otherwise, and they were St. Tr. 734. 

found in.a situation where they were likely ( i ) Liebman v. Pooley, 1 Starkie’s C. 

to be kept. 187. 

(ft) Pritt v. Fairclough , 3 Camp. 805. ( ft) Kensington v. Inglis , 8 East, 273. 

In this case Lord Ellenborough laid stress In this case the entry in the memorandum- 
upon the circumstance that the defendant book does not appear to have been a copy 
had admitted the receipt of the letter, of the document which the witness could 
and might rebut the evidence by producing have sworn to as such, but merely a 

the original; but even if there had been memorandum of the fact that such a li- 

no such admission, it seems that the evi- cense had been granted, 
dence would have been admissible. So the (0 Rhind v. Williamson, 2 Taunt. 237. 

copy of a letter, accompanied with a Upon the Impeachment of Ld. Melville, 29 

memorandum, in the hundwriting of a Howell’s St. Tr. 714, it wus proposed to 

deceased clerk, purporting that the ori- prove the contents of a letter of attorney. 
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In the case of Button v. Michett, it was held that an old ledger Secondary 
or chartul&ry of the Abbey of Glastonbury was admissible as eviacme * 
secondary evidence of a licence of appropriation and of the endow- 
ment of a vicarage, as between the vicar and occupier of a farm, 
upon the question whether the farm was discharged of tithes on 
payment of a modus. And it being considered that the book 
under the circumstances came from the proper repository, it was 
held., that it afforded sufficient secondary evidence to prove the t.wo 
instruments. The Court said the two instruments seem to have 
been copied by a person employed for the purpose, probably one 
of the monte, and deposited among the muniments of the abbey, 
because it was important for the interests of the abbey that the 
instruments should be preserved. 

Where it was proved that the house of a party in whose custody 
marriage articles ought to have been, had been occupied and 
pillaged by rebels and foreign troops, and that after diligent search 
amongst his papers they could not be found, it was held that 
a recital of them, in a case submitted to counsel at the time, and 
charged for and entered as paid by the family attorney, was ad- 
missible as secondary evidence ( m ). 

Where the plaintiff, on being called upon to produce a grant, 

under which it wa9 alleged that Mr. was determined that the managers had 
Douglas lmd been directed by Lord Mel- not entitled themselves to read the paper : 
ville to apply to the Treasury for monies upon this the managers proceeded further, 
from time to time as his paymaster ; and and tendered in evidence, a certificate 
for this purpose the Managers offered in signed by Mr. Douglas as paymaster, and 
evidence an entry in a book kept in the given by him to the Navy-ofiice, acknow- 
Exchequer, which book contained copies 1 edging the receipt of money by him at the 
of all the letters of attorney for the receipt Exchequer. The Managers then produced 
of money at the Exchequer. No such entries in the Bank books, signed by Lord 
letter had been found after diligent search Melville and Mr. Douglas, in the common 
among Mr. Douglas’s papers shortly after form of opening an account; and afterwards 
his death, but it wa9 proved that an official called a witness, whose name and descrip- 
order had been made out for Mr. Douglas tion corresponded with the name and de- 
to receive the money under a letter of scription of one of the attesting witnesses 
attorney ; and the fact of Mr. Douglas’s in the proposed entry ; and this witness 
appointment as paymaster was proved by stated that he had some recollection, though 
a letter in Lord Melville’s handwriting, very slight (for the entry bore date about 
and the clerk of the office proved that he 24 years before this time), of providing a 
had made the entry from an official letter stamp for the power of attorney from Lord 
of attorney. After argument, the entry Melville to Mr. Douglas, and of attesting 
was rejected. There is no legal proof (said it at the Navy Pay-office. Upon this evi- 
the Lord Chancellor) of Lord Melville’s dence the Lord Chancellor declared his 
handwriting, and it does not appear opinion that the entry was admissible, and 
whether the attesting witnesses are living the Lords allowed it to be read, 
or ’dead; nor does it appear that Mr. (m) Ld . Lorton v. Gore , 1 Dow, N. S. 

Douglas ever received any money under 190. 
that appointment For these reasons, it 
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produced an ancient parchment, without either signatures or seals, 
it was held to have been rightly received, as a document coming 
out of the hands of the opposite party, and not as a deed, nor as 
evidence of one (»). 

Where an assignment had been lost before it had been entered 
of record, pursuant to the 6 Geo. 4, c. 1(5, s. 96, it was held that 
secondary evidence of it was admissible (o). 

In proving an examined copy, it is sufficient to prove that whilst 
one read the original, the other read the copy (/>). 

If the deed or other instrument be in the possession of the adver- 
sary in a civil, or of the defendant in a criminal case, pioof must be 
given of that fact (y); and it must next be shown that the adverse 
party, or his attorney, has had notice to produce it (r). It has been 
said that this rule applies even where there is evidence to prove, the 
destruction of the instrument (s). Proof of the delivery of a paper 
to the servant of the defendant, without calling the servant, was in 
a criminal ease held to be insufficient proof of the possession of the 
paper by the defendant (t). But proof that a deed came into the 
hands of the defendant’s brother, under whom the defendant 
claimed, was held to warrant the reading of a copy ( u ), even 
although the defendant had sworn, in an answer in Chancery, that 
he had not got the original. Proof of this kind must depend much 
upon the circumstances of the particular case (#). The fact of the 
adversary’s possession may be proved by circumstances, and for 
this purpose the particular course of duty and office is admissible 
to raise a presumption of such possession ( y ). Presumptive evi- 


(n) Tyrwhitt v. Wynne, 2 B. & A. 
654. It was held to be entitled to but 
little credit, since the acts of enjoyment 
had been inconsistent with it. 

(o) Giles v. Smith, 1 Cr. M. & It. 462 ; 
I Tyrw. 1 6. 

(p) Rolfc v. Dart, 2 Taunt. 52. 

( q ) Where it was sworn that the ori- 
ginal lease had been stolen from the plain- 
tiff by a party, at the instigation of the 
defendant, who either had it or knew 
where it was, and there was no denial on 
the part of the defendant, the Court made 
a rule absolute for giving secondary evi- 
dence of its contents. Doe d. Pearson v. 
Pies, 7 Bing. 725. 

(r) R. v. Stoke Golding, 1 B. & A. 
173. Even in penal actions and criminal 
proceedings, notice to the defendant’s 
attorney is sufficient. Cater v. Winter, 


3 T. R. 306. 2 T. Ii. 201. R v. Watson, 
Leach, 21 4. 

(«) Doe v. Morris, 3 Ad. & Ell. 50. 
Tamm, qu. for after destruction of the 
instrument it is no longer in the possession 
of any one. 

(t) R. v. Pearce, Peake’s C. 75. Gor- 
don's Case, Leach 244. 

(u) Pritchard v. Symonds , Hereford 
As. 1744. B. N. P. 254. 

(x) Baldney v. Ritchie, 1 Starkie’s C, 
338. 

{y) See Hctherington v. Kemp, 4 Camp. 
C. 193 ; Starkies’ C. Hagedorn v. Reid, 
3 Camp. 377. Toosey v. Williams , 1 
Mood. & M. C. 129, The defendant’s 
clerk produced a letter-book, containing 
the copy of a letter in his handwriting : 
the course was, for the clerk to copy all 
such letters {to India), which, when copied , 
were delivered to the defendant to be 
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donee having been given that defendant had obtained his certificate Possession 
under a commission of bankrupt, it was presumed that it was in vLsary^' 
the defendant’s possession ( z ). • 

An appointment of an officer as an overseer is presumed to be 
in the possession of the officer (a). 

Proof that a letter was sent purporting to enclose a bill, and that 
a bill answering the description in the letter was shortly after in 
the possession of the party, was held to be presumptive evidence 
that he received both letter and bill (b). 

Where an apprentice deed is cancelled by the master on pay- 
ment of indfaey, he is bound to deliver the indenture up to the 
apprentice (c). Documents relating to an estate are presumed to 
have been delivered to an assignee (cl). The fact of a letter having 
been sent to a deceased party several years before her death, was 
held to be insufficient to found a presumption that it was in the 
possession of her administratrix ( e ). 

A party, after notice to produce a document, cannot get rid of 
it by transferring the possession of the instrument to another 
person before the trial, for this is in fraudem legis (/). 

scaled, and then carried by the witness or means to procure the testimony of the 

another clerk to the India-house ; there overseer himself (who must be presumed 

was no particular place of deposit for such to have the custody of the original appoint- 

1 otters in the office, for the letters to he so merit), were not entitled to give secondary 

carried ; both the clerks swore that- they evidence of its contents. Hex v. Leicester, 

always carried the letters delivered to l n. & a. 173. 

them for that purpose, but neither of them (/>) Kievan v. Johnson, I Starkie’s C. 
had any recollection of the particular 109. 

letter. Lord Tenterden, with great reluct- ( c ) R. v. Barberton, 1 T. R. 141. 
am;e, rejected the evidence, observing, that (rf) Goodtitle v. Snville, 10 East, 91 , n. 

the practise, differed from that in most (e) Drew v. Denborough, 2 Carr. & 

counting-houses ; and that,, if the duty of p. C. 198. 

the clerks had been to see the letters so (/) Knight v. Martin, 1 Gow. 20 ; and 
copied carried to the post-office, it might 8ee Leeds v. Cook, 4 Esp. C. 256, and 

have done, but that there was some- i n f m , 404. But where notice had been 

thing else to be done, and that by the given to the party, and upon a second 

defendant. trial was served upon the attorney, who in- 

(z) Henry v. Leigh, 3 Camp. C. 502. formed the party serving it that the instru- 
ct) An indenture of apprenticeship, ment had been assigned to some one whom 

made 1797, having been signed only by he did not know, without his privity or* 

one overseer of the appellant parish, the knowledge, it was held that the service 

respondent parish, to show that only one was insufficient without further inquiry 

had been appointed in that year, called from the defendant. Ibid. Where it was 

upon the appellants to produce the original sworn that the original lease had been 

appointment (having given them notice to stolen from the plaintiff by a party at the. 

produce all books and writings relating instigation of the defendant, who either 

thereto) ; one book only was produced, and had it or knew where it was, and there was 

that was not for the year 1797. Held, no denial on the part of the defendant, the 

that the respondents not having taken any Court made a rule absolute for giving 
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In some instances it is sufficient to show that the instrument 
is in the actual possession of one who is in* privity with a party, 
for then the possession of the one is in law the possession of the 
other. Where the action was brought against the owner for goods 
supplied for the use of the vessel, and proof was given that the 
order for the goods was in possession of the captain, it was held 
that the proof of possession was sufficient (g). So for this pur- 
pose possession by the under-sheriff is possession by the sheriff (A). 
Possession by the banker of the party is possession by the 
latter (i). 

A joint notice having been given to two executors, one of whom 
has suffered judgment by default, secondary evidence is admissible 
of a receipt proved to be in the possession of the latter (A). 

This rule is inapplicable where the party to the suit has not a 
right to retain as well as inspect the document, as where it is not 
in the possession of a party in the cause, but of a stake-holder, 
between HRn and a third person (Z), nor does it apply where the 
party to the suit justifies it under another who has possession of 
the paper in an independent character ( rri ). 

The instrument having been proved to be in the possession of 
the adversary, the next step is to prove the notice to produce it. 
It is sufficient to prove service of notice to produce a deed or other 
instrument, either on the party or his attorney, in criminal as 
well as civil cases (w). This must appear to be a reasonable 


secondary evidence of its contents. Doe 
d. Pearson v. Iiies, 7 Bing. 725. Where 
a party had notice to produce an instru- 
ment, and did not say he had not got it, 
although, in fact, he had delivered it at 
the Stamp-office, the adversary was per- 
mitted to give secondary evidence. Sin- 
clair v. Stephenson , 1 C. & P. 585. 

(g) Baldney v. Ritchie, 1 Starkie’s C. 
538. 

(/*) Taplin v. Atty , 1 Ry. & Mo. C. 164. 
(£) Seems where the writing js not traced 
to the hands of the under-sheriff, Morrison 
v. Bell, Starkie’s C. 415. Partridge v. 
Coates, 1 Ry. & Mood. C. 156. And sec 
Sinclair v. Stephenson, 1 C. & P. 782. 
Burton v. Payne , 2 C. & P. 520. 

(k) Jpeckwith v. Bonner , 6 C. & P. 
682. 

(0 Patry v. May, 1 Mo. & R. 279. 

(m) Evans v. Sweet, It. & M. 83. And 
see Pritchard v. Symonds, B. N. P. 254. 
-ft. v. Pearce, Peake’s C. 70. Where a 


party in possession of books, &c. belonging 
to a committee, of which he had been a 
member, had them delivered to him as a 
member of another society, which had sub ^ 
sequently occupied the same office ; held 
that he could not be deemed to be so con- 
nected with the former as to let in se- 
condary evidence of the contents, after 
notice to the defendants, his former co- 
adjutors, he holding thdm in a new cha- 
racter. {per Tindal , C. J.) Whitford v. 
Tutin, 6 C. & P. 228. 

(n) Attomey-Geheralv . Le Marchand, 
2T.R.201. R.v. Watson,lb. 199. Cates 
v. Winter, 3 T. R. 306. Trust v. Johnson, 
1 Mo. & R. 259. R, v. Ellicombe, ib. 260. 
The notice it seems ought to be on the attor- 
ney if there be one. Per Gurney, B. House- 
man v. Roberts , 5 C. & P. 894. Where 
the attorney has been changed, a notice 
served on the first attorney is sufficient. 
Doe v. Martin, 1 Mo. 6c R. 242. It is to 
be presumed that a party who goes abroad, 
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notice (o). A notice to produce a written instrument is usually in 
writing, but it may, it seems, be by parol ( p) ; and then it may 
be proved by any witness who heard the notice given (q). The 
usual course is, as well in the case of notices to produce docu- 
ments upon the trial, as in giving notice to quit, or notice of the 
dishonour of a bill of exchange, to make out duplicate notices, 
and the witness who serves one compares them with each other, 


leaves with his attorney, who is to con- 
duct the trial, all necessary papers. Ib. 
But it is for the judge to determine whether 
the papers required to be produced were so 
necessarily conuected with the cause as to 
render it probable that they would be de- 
livered to the attorney. Per Lord Ten - 
ter dan, in Vice v. Lady Anson , M. & M. 
97. And qu. whether the rule ought not 
to be extended to cases of parties resident 
in England. Ib. A notice for the assizes 
should be served before the commission- 
day. Trist v. Johnson , 1 Mo. & R. 259. 
Upon an indictment for arson, when the 
commission-day was on the 15th, notice 
was served on the prisoner in gaol on 
the 18tli, and the trial was on the 20th, 
the notice was held to be too late. It. 
v. Ellicombe y 5 C. Sc P. 522. Notice 
to a prisoner to produce a deed after 
the commencement of the assizes, at which 
lie was tried for felony^ was held to be in- 
sufficient. It. v. Haworth , York Lent 
Assizes, 1830, cor. Parke, J. Notice by 
the plaintiff was served on Saturday, in 
Essex, to produce a deed on a trial at the 
assizes which commenced on the following 
Monday; the attorney went fo London 
and fetched the deed ; a notice was served 
on the Monday evening to produce another 
deed ; the attorney offered to procure it if 
the plain Sff would pay the expense; no 
offer of payment was made; the trial 
was on Thursday. Held that the plaintiff 
was not entitled to give secondary evidence 
of the latter deed. Doe y. Spitty , 3 B. Sc Ad. 
182. Fot the defendant was not bound to 
permit the deed to be sent by a coach, the 
plaintiff refusing to pay for a special mes- 
senger. See also as to service of notice at 
the assizps, Hengist v. Fothergill, 5 
C. & P. 303. In an action against part- 
ners,' the defence was that the hill had been 
accepted by one for his private debt, with 
VOL. I. 


the knowledge of the plaintiff. Held that 
other bills accepted by that partner, and 
paid, were not so connected with the sub- 
ject of the trial as to render a notice on the 
attorney to pflpduce them (too late for him 
to obtain them from his client) sufficient 
to let in secondary evidence of them. 
Afflalo v. Fourdrinier, 1 M. & M. 335. 

(o) It seems that in a town cause, service 
on the attorney the evening before the 
trial is sufficient; Atkins v. Meredith , 
4 Dowl. P. C. 039, per Gurney, B. ; but 
service on the party on Saturday evening 
for Monday, was held to be insufficient. 
Housman v. Roberts , 6 C. be P. 394. 
Where, under the circumstances, it cannot 
be presumed that the document ( e . g. a 
tradesman’s hook,) is in the possession of 
the attorney, notice to the attorney on the 
preceding evening is insufficient, although 
the client reside in London. Atkins v. 
Meredith , 4 Dowl. P. C. 039. In a town 
cause, service of notice upon the wife of 

^ the attorney of the defendant, late in the 
evening of the night before the trial, was 
held to be insufficient. Doe v. Guy, 1 
Starkie’s C. 283. So was service at seven 
in the evening of the day before the trial, 
at the office of the attorney, who had then 
left his office. Sims v. Kitchen , 5 Esp. 
C. 46 ; S. P. Atkinson v. Carter , 2 Ch. 403. 
So where the service was too late to enable 
the attorney to communicate with his cli- 
ent. Byrne Harvey , 2 Mo. & M. 89. 

Notice to produce a paper, given to the 
attorney on the evening of the second day 
before the trial, the party being then 
abroad, was held to be sufficient. Bryan 
v. Wagstaffy 1 Ry. Sc M. 128. 

( p ) Smith v. Young f 1 Camp. 440. If 
both a written and oral notice have been 
given, proof of either will, suffice. Ibid. 

( q ) 4 Esp. C. 203. 1 Esp. C. 445. 
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and upon the trial proves their correspondence, and the delivery 
of one of them to the attorney of the opposite party (r). 

It is a general rule that proof of notice to produce a notice is 
not requisite \ if it were, the necessity would extend in infinitum , 
as each additional notice to produce the preceding would require 
the same proof (< s ). 

The notice will be insufficient if it be entitled in a wrong cause. 
In an action by the plaintiffs A, and 2?., assignees of C. (a bank- 
rupt) v. E.y a notice to produce a document was intitled A. and It, 
assignees of C. and D. v. E ., and this was held to be insufficient, 
although A . and B . were in fact the assignees of C. and D . under 
a joint commission (Or 

Where a document is produced in consequence of notice, and 
part is read, the party who produces it is, in general, entitled to 
have the whole read ( u ); but where notice was given to produce 
a letter which expressed that it covered several enclosures, but 
without referring to them particularly, it was held that the party 


(r) Jory v. Orchard , 2 B. & P. 41. 
Where, however, in cases of bills of ex- 
change, &c. the notice served is a sole ori- 
ginal, notice must be given to produce it. 
See Vol. II. tit. Notice. Where a great 
number of impressions are printed at the 
same time, they are in the nature of dupli- 
cate originals. See 11. v. Watson, 2 Star- 
kie’s C. 140, where it was held that a 
number of copies of a placard having been 
printed by order of the prisoner, who had 
taken away twenty-five of them from the* 
printers, one of the remainder might be 
read without giving notice to the prisoner 
to produce the twenty-five.. And see i?. v. 
Pearce, Peake’s C. 75. 

($) See Vol. II. tit. Notice. 

(t) Harvey and others v. Morgan , 2 
Starkie’s C. 17, cor. Lord Ellenborough, 
and afterwards by the Court of King’s 
Bench, on motion for a new trial, on the 
ground that the notice wa^sufficient, and 
that secondary evidence ought to have been 
admitted. In an action for work and labour 
done as a singer, notice had been given to 
the defendant to produce all letters, papers, 
books, receipts, vouchers, memorandums, 
and all other documents written by the 
plaintiff to the defendant, or by the de- 
fendant to the plaintiff or otherwise ; and 
it was held to be sufficient to warrant 
parol evidence of a memorandum, signed 


by the defendant, and delivered to a wit- 
ness, and afterwards re-delivered to the 
defendant, stating the terms of engage- 
ment. J ones v. Hilton , Lancaster Sp. Ass. 
1825, cor. Holroyd, J. Notice to produce 
“ letters and copies of letters, also all books 
relating to this cause,” was held to he too 
general, and insufficient to let in secondary 
evidence of the contents of letters. Jones 
v. Edwards , 1 M. & Y. 139. So a notice to 
produce “ all letters, papers, and documents 
touching and concerning the bill of ex- 
change mentioned in the declaration, is too 
general, not pointing out the particular 
letter required. France v. Lucy , It. & M. 
341. But a general notice to produce all 
letters written by the said plaintiff' to the 
said defendant relating to the matter in 
dispute, was held sufficierft to let in, as 
secondary evidence, a particular letter, al- 
though not specified, as to date, because 
the notice did specify the names of the 
parties by and to whom the letters were 
addressed. Jacob v. Lee, 2 Mo. & R. 33. 
A notice to produce a letter, which letter 
expresses that it covers several papers, 
without particularly referring to them, 
does not entitle the party to have the 
enclosures read. Johnson v. Gilson , 4 
Esp. C. 21. 

(u) Infra, 414. 
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producing the letter was not entitled to have the enclosures Notice t 
read (w). |ir°a«ce. 

It is to be observed, that notice to produce a document in the 
hands of an adversary does not make it evidence for him unless 
the instrument be called for (#), although the omission to call for 
it after notice may raise a presumption unfavourable to the party 
who gave the notice (y). But if the party giving notice call for 
it and inspect it, he makes it evidence, although he does not 
read it ( z ). 

It is also a general rule that a defendant, although he has given 
notice to his adversary to produce a particular document, cannot 
insist upon the production, or give parol evidence of the contents, 
until the plaintiff's case has been closed (a). 

The reason for giving notice, and thq» necessity for giving it, Wh » mi- 
cease when, from the very nature #f the suit or prosecution, the ,KUSHa,> ' 
party must know that he is charged with the possession of the 
instrument. Consequently, in an action of trover for a bond or 
note, parol evidence of the instrument may be given although no 
previous notice be proved ( b ) ; and in a prosecution for stealing 
such an instrument, the same rule applies (c). So also in trials 

( w ) Johnson v. Gilson , 4 Esp. C. 21. defendant’s counsel then proposed to give 

And where a shop book was produced, in parol evidence of the entries ; hut Lord 
pursuance of notice, it was held that the Ellenborough said, that, in strictness, the 
party who produced it was not entitled to evidence could not be anticipated, although 
read other entries in the book, which had it was rigorous to insist upon the rule, and 
no reference to those which had been read a close adherence to it might be productive 
by the adversary. of inconvenience. 

( x ) Sayer v. Kitchen, 1 Esp. C. 210. ( h ) Scott v. Jones, 4 Taunt. 865. How 

Nor even although called for, unless it be v. Hall, 14 East, 274. Jolley v. Taylor , 

inspected or otherwise used. See below. 1 Camp. 143. Butcher s.Jarratt, 3 Bos. 

(y) Per Lord Kenyon, ib. In general, & Pull. 143. Wood v. Strickland , 2 

however, there is little to presume in such Her. 461. Whitehead v. Scott , 2 Mood, 
a case ; it is usual in practice to give a & M. 2. Colling v. Treveck, 6 B. & 
general notice to produce books, &c. but it C. 398. In equity, each party knows 
would be impolitic to call for them unless previously what evidence has been given, 
something were known as to their con- and therefore there is not the same necessity 
tents. for notice. Where usury is stated to have 

(z) Wharam v. Routledge , 5 Esp. C. been committed in discounting the bill 
210. Calvert v. Flower , 7 C. & P. 386. upon which the action is brought, and 

(a) Graham v. Dyster, 2 Stark ie’s C. another bill, in one undivided transaction, 

23. Sideways v. Dyson, ibid. 49. On the no parol evidence is admissible as to the 
cross-examination of one of the plaintiff’s contents of the latter, unless notice has 

witnesses, the defendant’s counsel required been given to produce it. Hattam v. 

the production of the plaintiff’s books, Withers, 1 Esp. C. 239. Cor. Kenyon, 
notice having been given for that purpose. C. J. 1795. 

The plaintiff refused to produce them in (c) i?. v. A ickles, 1 Leach’s C. 436. So 

that stage of the business, before the de- on an indictment for forging a bill of ex- 

fendant had gone into liis case. The change, which the prisoner had swallowed. 

13 D 2 
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Notice to for treason, where the prisoner has been proved to be in possession 
when im- of the original (g). In an action for breach of promise of mar- 

necessary. riage, it appeared that a witness who had been served with a 
subpcena duces tecum to produce a letter written by the plaintiff to 
the witness, had, since the commencement of the action, delivered 
it to the plaintiff ; and although no notice had been given to the 
plaintiff to produce it, Lord Ellenborough admitted evidence of 
the contents, since the document belonged to the witness, and had 
been subtracted in fraud of the subpoena ; it was therefore admis- 
sible as in odium spoliatoris (A). Where proof had been given 
that a conspirator in a case of high treason, had procured the 
possession of certain printed placards, it was held that they were 
, duplicate originals, and that one might be* read in evidence with- 
out notice to produce th^ original (Z). Where a party at a public 
meeting delivered to a person present a written paper as a copy 
of the resolutions about to be read, and which corresponded with 
the resolutions so read, it was held to be good evidence to prove 
the resolutions, without previous notice to produce the jpaper from 
which the resolutions were read ( h ). Notice is in general unneces- 
sary, where a duplicate original can be proved (Z). Proof that the 
adversary or his attorney has the deed or other instrument in 
court, does not supersede the necessity of notice ; for the object 
of the notice is not merely to enable the party to bring the instru- 
ment itself into court, but also to provide such evidence as the 
exigency of the case may require to support or impeach the instru- 
* ment (m). 

R. v. Spragge , cor. Buller, J. on the Nor- copy of a letter taken by a copying ma- 
thern circuit, cited by Lord Ellenborough chine, is not evidence without notice to 
in How v. Hall, 14 East, 276. Butler's produce the original. Nodin v. Murray , 
case, 13 Howell’s St. Tr. 1254. 3 Campb. 228. Holland v. Beeves, 7 C. 

(g) Francia's case , 15 Howell’s St. Tr. & P. 38. 

941. In R. v. Moors , 6 East, 421, n., (A) B. v. Hunt, 3 B. & A. 572. 

upon an indictment for administering un- (l) See Vol.II. ^Notice. Colling v. 

lawful oaths, a witness swore to the terms Treveck, 6 B. & C. 398, per Bayley, J. 
of one spoken by the prisoner whilst he held Philipson v. Chase, 2 Camp. 110, per Lord 

a paper in his hand, and it was held that Ellenborough. The copy of a bill delivered 

notice to produce the paper was unneces- by an attorney to his client, is evidence, 
sary. And so it is generally, without re- without notice to produce the original, 

sorting to the principle now under con- Andej'son, administrator v.M ay, BEsp.C. 

sideration, where evidence is given of what 167. And the Court of C. P. refused a rule 

the party has said. And see R, v. Layer , for a new rule ; 2 Bos. & Pul. 237. Colling 
6 St. Tr. 263. B. v. Be la Motte, East, v. Treveck, 6 B. & C. 394. But where no 
P. C. 124. The letters in the latter case such counterpart has been kept, and no 
had been opened at the post-office. notice has been given, the plaintiff cannot 

(h) Leeds v. Cook, 4 Esp. C. 256. J Doe state the items of the bill from his books, 

v. Bits, 7 Bing. 724. # Philipson v. Chase, 2 Camp. C. 110. 

<i) 11. v. Watson, 2 Starkie’s C. 138. A (m) See Boe v. Grey, 2 Starkie’s C. 283, 
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A counterpart, which* is not a duplicate original, having been 
executed by one party only, is admissible against the party who 
executes it, to prove the execution of the other part which it 
recites, although np notice has been given to produce the 
original (w). But as against a third person, unless he claim in 
privity ( o ), a counterpart cannot be read in evidence without 
accounting for the want of the original, or proving it to be in the 
possession of the party, and that he has had notice to produce 
it ( p ). 

After proof of notice, the adversary either produces the instru- 
ment or he does not. If he does produce it, the execution must 


be proved in the usual way, by 
This seems to be now settled ( q ), 

and 4 Burr. 2484. In ejectment on the 
separate demises of Haldane and of Urry, 
Haldane proved her title under a will, but 
a witness stated on cross-examination, that 
she had conveyed the premises to Urry 
before the time of the demise laid in the 
declaration, and that the deed of convey- 
ance was in court. Mr. J. Aston non- 
suited the plaintiff, being of opinion that 
he ought to bring better evidence; and 
afterwards. Lord Mansfield, and Willes 
and Aston, Js., were of opinion that the 
plaintiff had not proved his title. Yates, 

J. dissent. It would probably be now 
held, that the evidence was sufficient, since 
it seems to be clear that the statement on 
cross-examination was not admissible evi- 
dence to prove a conveyance, and conse- 
quently that the title under the will re- 
mained undisturbed. In debt for rent by 
the assignee of the lessor, against the 
assignee of the lessee, the plaintiff’s at- 
torney being called t# prove the execution 
of the deed, having ou cross-examination 
admitted that, after the execution, some 
other deed had been executed between the 
original parties, but which he declined 
producing, though in court ; held that there 
having been no notice to produce, he could 
not be required to state the contents of his 
client’s deeds. Bate v. Kinsey , 1 Cr. M. 

& II. 38 ; 4 Tyrw. 662. In ejectment, the 
defendant having admitted the title as 
heir, and proved a will, duly executed, held, 
that the plaintiff, not having given notice 
to produce, could not ask a witness whether 
the deceased had not a fortnight after, in 


means of the attesting witness, 
although it was formerly held, 

the presence of himself and others, signed 
another paper, and declared it to be his last 
will; and such latter paper having been 
traced to the possession of the defendant, 
the Court could not presume it to have 
been lost or destroyed. Doe v. Morris, 4 
Nev. & M. 598. 

(n) Burleigh v. Stibbs , 5 T. R. 465. 
The declaration alleged that A. B. put 
himself apprentice to the defendant by a 
certain indenture executed, &c. ; and it 
was held that this was proved by the proof 
of that part of the indenture executed by 
the defendant, and In which it was recited 
that A. B. had bound himself apprentice 
to him. So in ejectment, on a clause of 
re-entry for a forfeiture for non-payment of 
rent, against an assignee of the lease, proof 
of the counterpart, executed by the original 
tenant, is sufficient evidence of his holding 
on the same terms. Boe v. Davis, 7 East, 
363. Mayor , &?c. of Carlisle v. Blamire, 
8 East, 487. 

(o) 7 East, 363. 8 East, 487. 

(p) Salk. 287. 6 Mod. 225. 12Vin. Ab. 
27, pi. 4, per Grose, J. B. v. Middlezoy, 
2 T. li. 41. Supra, 393. 

( q ) Gordon v. Secret an, 8 East, 548. 
Doe v. Marquis of Cleveland , 9 B. & C. 
869. Knight v. Martin, Gow, 26. An 
instrument produced by the adverse party, 
under a notice, cannot be given in evidence 
as an agreement between such party and a 
stranger, unless it he stamped. Doe d. St. 
John v. More, 2 Esp. C. 724. Where 
ship’s articles come out of the hands of the 
adverse party upon notice, the subscribing 
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that where the deed or other instrument came out of the adver- 
sary’s possession, no proof of execution was requisite (r). In 
Gordon v. Secretan ($), where the plaintiff in an action on a 
policy of insurance produced an agreement between himself and 
a stranger to the defendant, in pursuance of notice from the 
defendant, in order to show that the plaintiff had no interest in 
the subject-matter insured, it was held that the defendant was 
bound to prove the execution of the agreement by means of the 
subscribing witness. In the subsequent case of Pearce v. Hooper(t), 
it was held that if the party producing a deed upon notice was 


witness must be called, except in the case 
of an action by a seaman for wages, for 
which occasion the articles are made evi- 
dence of themselves, by 2 Geo. 2, cap. 26 ; 
2 Geo. 2, cap. 36, s. 2 & 8. Johnson v. 
Lewellin , 6 Esp. C. 101. And the rule 
extends to agreements not under seal. 
Wetherston v. Edgington , 2 Campb. 95. 
And see Coolie v. Stocks, Tidd, 505, 6. 
Bateman v. Philips , ibid. 505. 620, and 4 
Taunt. 157. Taylor v. Osborne, cited 4 
Taunt. 159. 161,162. In an action by a 
lessee against the assignee of a lease, the 
plaintiff having proved the execution of the 
counterpart, is not bound to prove the exe- 
cution of the original lease on its being pro- 
duced by the defendant. Burnett v. Lynch , 
5 11. & C. 589. In an action to recover 
a deposit for the purchasing of an estate 
the plaintiff need not prove the contract of 
sale produced by the vendor. Bradshaw 
v. Bennett, 1 M. & R. 143. See further 
Doe v. Homing, 6 B. & C. 28. Doe v. 
Wainwright , 1 Nev. & P. 8. The object 
of the party who means to use the instru- 
ment is not material. Carr v. Burdis, 
1 C. M. & R. 785. 

(r) R. v. Middlezoy , 2 T. R. 41 . 1 Esp. 
C. 109. Peake’s L. Ev. 109. 

(s) 8 East, 548. 

(t) 3 Taunt. 60. Carr v. Burdis, 1 C. 
M. & R. 785. So where the defendants, 
assignees of a bankrupt, produced, under 
a notice from the plaintiff (in an action for 
use and occupation), the deed of assign- 
ment of the bankrupt’s effects ; it was held, 
that the deed was admissible in evidence, 
though not proved by the attesting witness, 
it having been shown that the defendants 
occupied under the deed. Mant v. Main- 


waring, 3 B. & B. 139. In an action for 
work and labour, the defendant produced 
an agreement, signed by the plaintiff only, 
and attested, and Bayley, J. held, that 
proof by the attesting witness was unne- 
cessary. Mann v. Musgrave, York Sp. 
Ass. 1828. In an action for use and occu- 
pation, where the defendant holds under a 
deed in his possession, proolftf execution by 
the plaintiff is unnecessary. Orr v. Mor - 
rice, 3 B. & B. 139. And in Cooke v. 
Tanswell, 2 Moore, 513, it was held, that 
after notice to produce a deed in the de- 
fendant’s possession, and an omission to 
produce it, parol evidence of its contents 
was admissible without proof of execution. 
In an action by a lessee against his assignee 
of a lease, the plaintiff' having proved the 
execution of the counterpart, the original 
being in the defendant’s possession, it was 
held, that it was unnecessary for the plain- 
tiff to prove the execution of the original 
on its production by the defendant. Bur- 
nett v. Lynch , 5 B. Sc C. 589. Where the 
lessor of the plaintiff’s attorney obtained 
from a lessee and defendant, the lease to 
the latter, in order to prevent the lease 
from being set up as a defence, and after- 
wards obtained on authority from that 
lessee to detain the lease ; it was held, that 
on the lease being produced at the instance 
of the defendant, no proof was necessary. 
For the lessors of the plaintiff were to de- 
rive a benefit from the possession of the 
lease, and the conduct of their attorney 
amounted to a recognition of the lease as a 
valid instrument. Doe v. Homing , 6 B. 
& C. 28. On the sale of premises to the 
defendant’s landlord, a feoffment had been 
delivered by the vendor, the question was 
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possessed of a beneficial interest under it, proof of the execution Proof of 
of the deed by his adversary was not necessary. In that case the h^froT’ 
defendant in trespass called for the deed which conveyed an estate the » dvcr - 
to the plaintiff, and which by its description of the extent excluded Son!* 0 * 
the locus in quo ; and the Court held, that since the plaintiff 
would have no interest in the estate if the deed did not convey 
it, the production of the deed was, against himself, good evidence 
♦of its execution. The Court, however, in this case, admitted the 
general doctrine expounded in Gordon v. Secretan , and assented 
to the case put there by way of illustration, of an heir at law who 
produces a will upon notice given by a devisee named in the 
will. So where both parties claim an interest under the instru- 
ment so produced, such proof is unnecessary. As where the 
plaintiff claims under the original lessee, and the defendant under 
the assignment (m). An admission by the attorney of the party 
in possession of the deed before the trial, that the party claims 
under the deed, has been held to be sufficient ( v ). It does not 
appear thai: a party has in any case been entitled to read a deed 
in evidence without the usual proof, on the ground of its coming 
out of the possession of the adversary, except where the deed is 
produced by the adversary upon the trial of the cause (w?). Where 
a deed had been received from the possession of the adversary, 
and remained in the possession of the party producing it for some 
months previous to the trial, it was held that it could not be read 
without the ordinary proof (#). A parchment coming out of the 
adversary’s possession without either signature or seal, may be 
read as a document coining out of the adversary’s possession, but 
not as a deed (y). If the adversary does not produce it, proof 
must then be given, as in case of the loss of the deed (z). But 

as to the premises sought to he recovered nn attorney, see Vol. II. tit. Attorney. 

by the lessor of plajntiff being parcel of Admissions. Such an admission, if un- 

the premises so conveyed, notice had been true, would operate to the decepjion of the 

given to produce the feoffment, which not party to whom it was made. 

being done, an abstract thereof was ten- (w) Vacher v. Cocks , 1 B. & Ad. 144. 

dered, there being no proof of any copy And in Carr v. Burdis, 1 C. M. & R., 

ever having existed ; held, that it was Parke, B. observed that if the deed had 

admissible without calling the attesting been given up before the action it might 

witness ; and that it not being necessary have made a difference. 

to prove the feoffment, neither was it (x) 1 B. & Ad. 144. 

necessary to prove the livery of seisin. (y) Row v. Rawlins, 7 East, 279; 

I)oe v. Wainwright , 1 Nev. & P. 8 ; Tyrwhitt v. Wynne, 2 B. & A. 554. 

5 Ad. & Ell. 520. (*) The party seeking to prove the 

(w) Knight v. Martin, 1 Gow. 26. contents ot a document in the adversary’s 

(v) Roe v. Wilkins , 4 Ad. & Ell. 86. possession, cannot compel him to produce 
Martin v. Gow, 26. As to admissions by it; all he can do is to give notice to pro- 

D D 4 
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Proof of it has been said that slighter evidence will suffice where the deed 
in the ad- is in the hands of the adversary than where it is proved to have 
veraary’s been j ost or destroyed (a). Another exception to the general rule is 
that of a public officer, such as a sheriff, who produces an instru- 
ment the execution of which he \vas bound to procure ; as against 
him, it is presumed to have been duly executed (b). Where a party, 
after notice, refuses to produce an agreement, it is to be presumed, 
as against him, that it is properly stamped (c). Where the declara- 
tion in covenant alleged that the deed was in the possession of 
the defendant, and on non est factum pleaded, it was proved that 
the deed was in the hands of the defendant, to whom notice had 
been given to produce the deed, and the plaintiff gave parol evi- 
dence of the deed, the attesting witness being in court; it was 
held that the parol evidence was well received (d ). Where two 
parts of an agreement are signed by both parties, one of which is 
stamped, and is in the possession of the defendant ; if he refuse to 
produce it upon notice, the unstamped part is receivable as secon- 


duce the document, and if ho omit to do 
so, the only consequence is, that the party 
seeking to give such evidence is entitled, 
after proof of possession by the adversary, 
to give secondary evidence of the con- 
tents. See Bnticke v. Carrington , 19 
Howell’s St. Tr. 103. The Attorney 
general v. Le Ma reliant , 2 T. 11. 201. 
Cooper v. Gibbons , 3 Camp. 3(33. But 
although it he true that the refusal of a 
party to produce a document in his pos- 
session does not authorize any direct in- 
ference as to the contents of writing, 
Lawson v. Sherwood , 1 Starkie’s C. 315, 
Cooper v. Gibbons , 3 Camp. C. 363, and 
can in no case supply the defect of proof, 
where written proof is requisite ; as where* 
the action is brought on a bond of which 
the defendant, the obligee, has obtained 
possession, there seems to be no rule of 
law which excludes, or which can exclude 
a jury from taking this circumstance into 
consideration, in connection with other 
circumstances, in forming their conclusion 
on a matter of fact, to the proof of which 
written evidence is not essential. It is 
scarcely possible that an unfavourable 
presumption should not be made against 
a trader, who upon the question whether 
particular goods hud been paid for by a 
customer, refused to produce his books, 
when called for, to show credit given. 


This principle seems, in effect, to be admit- 
ted by the authorities (see note a), which 
state that slighter evidence will suffice to 
prove a Meed where it is in the hands 
of the adversary, than when it is lost or 
destroyed. See Rae v. Hervey, 4 Burr. 
2484 ; Bate v. Kinsey , 1 C. M. & R. 41 . 

(«) 19 Mod. 8. 12 Vin. Ab. T. b. 65, 
pi. 22. Garth. 80. Str. 70. Sec Britt 
v. Fair clough, supra , 342. In covenant 
by a remainder-man for not repairing, 
plea, that lessor was only tenant for life ; 
held, that after notice on the plaintiff to 
produce a specific deed, the steward might 
be called to prove the existence and nature 
of it ; and although the possession of the 
steward might be considered as the pos- 
session of his principal, so as to protect 
him from producing it under a spa. duces 
tecum, his knowledge of the content? was 
not within the principle of privileged com- 
munications, which extends not beyond 
counsel and attornies. Bari qf Falmouth 
v. Moss , 11 Pri. 455. 

( b ) Scott v. Waitman, 3 Starkie’s C. 
168. Barnes v. Lucas , 1 Ry. & Mood. 
C. 264. 

(c) Crisp v. Anderson, 1 Starkie’s C. 
35 ; and see Boolcy v. Goodwin , 4 Ad. & 
Ell. 90. 

(d) Cooke v. Tanswcll , 8 Taunt. 450. 
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dary evidence of the contents of the other (e). So, although the 
unstamped counterpart were not signed by the parties (/). If a 
party after notice does not produce a document in his cus- 
tody, the party giving the notice is entitled to give secondary 
evidence of the instrument. And it has been held, that in such 
case the party giving the notice, may give such secondary evidence 
without calling the subscribing witnesses (^). Even although he 
know T the name of the subscribing witness (A). The party obliging 
the adversary to give secondary proof, cannot by retracing or 
producing the original, compel him to give the ordinary proof (A). 
Nor can he put it into the hands of a witless, and examine as 
to the time when an interlineation was made in it (Z). Where a 
party is proved to have destroyed a document which would have 
been evidence against him, slight evidence will usually be suf- 
ficient to supply it ( m ). The same principle applies where the 
party for sinister purposes withholds the instrument. Where the 
instrument is out of the power of the party, secondary evidence 
is admissible. As where a will remains in Chancery by the order 
of the Court (n). 

A deed or other instrument may be read without proof of exe- 
cution, by virtue of a rule of court to that effect (o) ; or where 
the party or his attorney makes the admission deliberately for the 
purposes of the cause (jp). If the admission be proved to be 


(e) Waller v. Horsfall , 1 Camp. C. 
501. It seems, that where the instru- 
incnt, if produced by the adversary on 
notice, would have been admissible in 
evidence without proof of execution, a 
copy is also admissible in evidence without 
proof of execution. JDoxon v. Haigh , 1 
Esp. C. 409. In an action of covenant on 
an indenture of apprenticeship, where th# 
defendant did not produce it after proof 
of possession by him and notice, it was 
held, that the plaintiff might give parol 
evidence of the contents, without calling 
the subscribing-witness. Cooke v. Tans • 
well, 8 Taunt. 450. 

(/) Gamons v. Smith , 1 Taunt. 507. 

(g) Coolie v. Tamwell , 8 Taunt. 450. 
Where an instrument has been destroyed 
and the witness is known, he must be 
called, Gillard v. Smither , 2 Starkie’s C. 
528. But where the plaintiff declared upon 
a lost bond, and a witness stated, that 
there were attesting witnesses whose names 
he did not know, it was held, that the 


plaintiff was entitled to recover without 
calling either of them. Keeling v. Hall , 
Peake’s Ev. App. 82. 

(k) lb. per Gibbs, C. J. 

(h) Jackson v. Allen , 1 Starkie’s C. 74. 
(0 Hoe v. Cockrell, 6 C. & P. 526. 
See Lewis v. Hartley , 7 C. & P. 405. 

(m) A small matter will supply it. Per 
Holt, J., Lord Raym. 701. 

(») B. N. P. 254. 11 Co. 92. 

(o) 1 Sid. 269. Gilb. Ev. 91. Tr. per 
Pais, 347. 

(p) Griffiths v. Williams , 1 T. R, 
610. 1 East, 568. Young v. Wright, 1 
Camp. 140. But mere statements made 
by an attorney in the course of conversa- 
tion are not ad missible. Parkins v. Hawk - 
shaw, 2 Starkie’s C. 239. I Camp. 140. 
Wilson v. Turner, 1 Taunt. 398. And a 
mere agreement to produce a particular in- 
strument, does not dispense with # the ne- 
cessity of proof when produced. Whether* 
ston v. Edgington , 2 Camp. 94. See 
VoL II. tit. Admissions. 
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Admission, signed by the attorney on the record, it may be read ; but if he 
be not the attorney on the record, further proof must be given to 
show that he was the authorized agent of the party ( q ). So if the 
attorney agree that the other party should act on the instrument, 
as if the witness had been produced (r) ; or even merely agree to 
admit the handwriting (s). But notwithstanding an agreement 
by the attorney to admit the due execution of the specialty men- 
tioned in the declaration, the defendant may still object on the 
ground of variance (t). So the deed may be read where it is 
admitted by the pleadings. In all these cases the consent of par- 
ties supersedes the ifecessity of the usual proof ( u ), since it is 
the office of the jury to decide upon those facts only which are 
in controversy. It has been already seen that a mere parol ad- 
mission, or even an admission in Chancery (x), by a party of his 
execution of a deed, is not sufficient (y). 

‘enrolment ^ stat# 27 8 > c * 16 > a bargain and sale of an estate of 

inheritance or of freehold, must be enrolled (z). And since the law 


(q) 2 Sid. 269. 

(r) Laing v. liable , 2 B. & P. 85. 

(s) Milioard v. Temple, 1 Camp. C. 
375. See B. N. P. 254. 

(t) Goldie v. Shuttleivorth, 1 Camp. 
70. 

(w) An admission signed by the obligor’s 
attorney, acknowledging the signature of 
his client and of the attesting witness, is 
presumptive evidence of delivery. Mil- 
xoard v. Temple , 1 Camp. 375. 

( x ) 4 East, 53. 5 T. R. 306. 

(y) Supra, 371. In one case, where 
the subscribing witness did not appear, 
an indorsement by the obligor on the 
deed was read, reciting a proviso within 
the deed, that it should be void on pay- 
ment of a sum of money, and acknow- 
ledging the non-payment, and admitting 
the deed ; and this was held to be proof 
(B. N. P. 254); but note, that in this case 
the witness did not appear, and qu. whe- 
ther his absence was not accounted for. 

( 2 ) Deeds were also enrolled at common 
law pro salvh custodici. 1 Salk. 889. 
The enrolment of a deed under this sta- 
tute, is a record. JR. v. Hopper , 3 Price, 
495. And therefore is not traversable in 
any material part, such as the date of the 
enrolment. 3 Price, 495. Hence an ex- 
amined copy of a memorial of a deed re- 
quired to be enrolled by an Act of Parlia- 


ment, is evidence of the instrument. Thus 
it has been held, that an examined copy 
of the memorial of an assignment of a 
judgment, which was required to be en- 
rolled, was evidence of the fact of assign- 
ment. See Hobhouse v. Hamilton , 1 
Schoales & Lefroy, 207. In the case of 
Bailde v. Chandless, 3 Camp. C. 17, in 
an action against an attorney for negli- 
gence in the purchase of an annuity, 
which was void for want of a sufficient 
memorial, in order to prove the memorial 
a copy was offered in evidence, which had 
been examined with the instrument at the 
Rolls ; upon the objection taken, that a 
copy of the original memorial which the 
defendant had carried in should be pro- 
duced, Lord Ellenborough held, that the 
copy proposed was admissible. The Act 
required the memorial carried in to be 
enrolled correctly ; and it was to be pre- 
sumed that those concerned had done 
their duty under the Act. The enrolment 
was a sort of statutable record, and an 
examined copy of it admissible. In the 
case of Tinkler v. Walpole, 14 East, 226, 
the case of a ship’s register was distin- 
guished from that of an enrolment under 
a statute; Lord Ellenborough observed, 

“ The case of enrolments stands on a par- 
ticular statute ; the statute of Anne pro- 
vides, that copies of the instrument of 
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requires such enrolment, it has been held in many cases that enrol- 
ment is sufficient evidence of the lawful execution of the deed (a), 
as against all parties. 

The practice is admitted, but the principle doubted, in Buller’s 
Law of Nisi Prius (/;), both because the authority relied upon in 
support of such practice is the case of Smartle v. Williams , where 
the acknowledgment was by the bargainor, against whom the enrol- 
ment was offered in evidence, and not by the bargainee, as stated 
in the report in Salkeld (c) ; and besides, that the bargain and sale 
in that case was, of a mere term, and therefore was not within the 
statute. But it seems that the enrolment of any deed upon the 
acknowledgment of a party is evidence against himself, whether the 
deed does or does not need enrolment, as in the case of Smartle v. 
Williams ( d ), of a release, and this has been the practice (e). The 
register of a conveyance in a register county, is not evidence, except 
as secondary evidence, where the adversary has had notice to pro- 


indentures of bargain and sale, examined 
with the enrolment, signed by the proper 
officer, and proved on oath, shall have the 
same force arid effect as the original inden- 
tures. But the Register Acts have not 
attributed to the registers the same effect 
as if the persons named therein were proved 
to be the owners.” 

(a) 5 Co. 54. Stile. 455. I Keb. 117. 
Salk. 280. B. N. P. 255, 250. An enrol- 
ment of a deed is not a record, because it 
is not the act of the Court, but only a 
private act of the party authenticated in 
court. Gil. Law. Ev. 92. 5 Co. 74, b. 
But see R . v. Hopper , 3 Price, 485, 
where it was held that the enrolment of a 
bargain and sale under the stat. of Ilea. 
8, was a record, that the date was a 
material part of the record, and that proof 
of a different date was not admissible. All 
acknowledgments of deeds in K. B. are to 
be made on the plea side, in open cojrt (1 
Salk. 389), and the enrolment is made either 
upon the acknowledgment or proof of the 
delivery of the deed by the party. Com. 
Dig. Bargain and Sale, B. 6. Godb. 270. 
1 Salk. 389. 3 Leon. 84 ; for the bargainor 
might die before acknowledgment. After 
a deed had been enrolled, it seems that a 
party could not plead non est factum, but 
that he might avoid the effect of it by 
pleading riens passu par le fait, (Gil. L. 


Ev. 93. 1 Leon. 184, 5.) And infants, 

feme coverts (Com. Dig. Bargain and Sale, 
R. 10), and strangers (ib. and Sav. 91), are 
not concluded by the enrolment. The in- 
dorsement of a registration in Ireland, on 
a deed executed there, need not be proved , 
Pyne v. Dor, 1 T. R. 55. See also Smartle. 
v. Williams, 1 Salk. 281. Garrick v. 
Williams, 3 Taunt. 544. Taylor v. Jones, 
1 Lord Raym. 746. 1 Keb. 117. Baikiey . 
Chandless , 3 Camp. C. 1 7. 

(6) B. N. P. 259. 3 Lev. 387. 

(c) 1 Salk. 281. 3 Lev. 387. Coin. Dig. 
tit. Evidence, B. 1. 

(d) It was observed by Bayley, J., in the 
case of Tinkler v. Walpole, 14 East, 230, 
that in the case of Smartle v. Williams , 
the deed was thirty years old; and see B. 
N. P. 255, where it is said that if the deed 
need no enrolment, the enrolment will not 
be evidence, 5 Co. 54. Stile, 445. 1 Keb. 
117. Salk. 280. 

(e) B. N. P. 256. In Lady Holcroft v. 
Smith , 2 Freeman, 259, a distinction was 
made between deeds of bargain and sale, 
enrolled in pursuance of the statute, and 
other deeds enrolled ; and the Court held, 
that a copy of a deed enrolled for safe cus- 
tody, would not be evidence otherwise than 
against the party who sealed it, and all 
claiming under him. 


Enrolment 
of deed. 
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duce the conveyance (/). When the deed is enrolled, the indorse- 
ment of the enrolment is evidence without further proof, because 
the officer is entrusted to authenticate such a deed by enrolment ( g ). 
But where a copy is used as secondary evidence, it must be proved 
to have been examined with the enrolment (A). 

A deed purporting to be the deed of several, may be enrolled 
on the acknowledgment of one alone (£), and is sometimes enrolled 
upon the acknowledgment of a mere nominal party, whose name is 
introduced for the very purpose, the parties themselves residing 
abroad ( k ). It would, therefore, be manifestly inconsistent with the 
plainest principles of justice to admit such enrolments to be evidence 
against those who have not acknowledged them, without proof of 
the execution of the deeds; as, for instance, to receive a deed 
acknowledged by a bare trustee, without proof of execution by the 
owner of the inheritance (Z). And although it appears that an 
opinion once prevailed to this effect, yet it seems to be so destitute 
of principle, that it is not probable that it would now be acted upon. 

By the stat. 10 Ann. c. 18, s. 3 ( m ), where in any pleading any 
indenture of bar (fain and sale enrolled shall be pleaded with a 
profert in curia , the person so pleading may produce a copy of the 
enrolment of such bargain and sale ; and such copy, examined and 
signed by the proper officer, and proved upon oath to be a true 
copy, shall be of the same force as the indentures of bargain and 
sale would be. 

It is sufficient for a party in ejectment on an annuity deed to 
prove the deed without proving the enrolment, and it lies on the 
party who insists on the want of enrolment to prove the negative ( n ). 
It seems that a bargain and sale and enrolment of lands conveyed 
to a charity, will not be presumed from* long enjoyment (o). 


(/ ) Molton v. Harris , 2 Esp. C. 549. 
An examined copy is evidence. White v. 
Kilner, 2 C. & P. 289. 

(g) The production of a deed with the 
memorial indorsed, is sufficient proof of 
the enrolment. Compton v. Chandlcss , 4 
Esp. C. 18. B.N. P.229. 

(ft) B. N. P. 220. Peake’s Ev. 33. 

(i) B. N. P. 2G0. Thurle v. Madison , 
Sty. 462. 

(ft) Salk. 389. 

(l) B. N. P. 256. 

(m) This provision was made for sup- 
plying a failure in pleading or deriving 
title to lands, conveyed by such deeds of 
bargain and sale, where the original in- 
dentures are wanting, which often happens, 


especially where divers lands, &c. are 
comprised in the same indenture, and 
afterwards devised to different persons. 
See 14 East, 231, 1 Schoales & Lefroy, 
207. Before tills statute an enrolment 
could not have been pleaded, although a 
deedfhad been exemplified under the great 
seal; it was necessary to make a profert 
of the deed itself under seal. Co. Litt. 
225, b. ; and see Oliver v. Gwyn, Hard. 
119; see the stat, 8 Geo. 2, c. 6, s. 22, 
concerning Deeds of Bargain and Sale of 
Lands in the North Riding of Yorkshire. 

(n) Hoe v. Bingham , 4 B. & A. 672. 
Hoe v. Wilde 9 3 Camp. 7. As in the ease 
of a proviso in an Act of Parliament. 

(o) Hoc v. Waterton , 3 B. k A. 149. 
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Although it has been held that a deed to lead the uses of a fine Deed to 
requires no proof (p), on account of the strong presumption that. 
the parties meant to convey the lands to some uses or other ; yet fine - 
in a subsequent case all the Judges were of opinion that such a 
deed must be proved ( q ). So it seems that the counterpart of such 
a deed is not admissible in evidence without the usual proof (r). 

It has been held that a recital of a deed in a subsequent deed is Recital in a 
evidence of the former against a party to the latter. The recital of deed% 
a lease in a deed of release is evidence of the lease against the 
releasor, and those who claim under him (s) ; for it operates by way 
of admission ; and therefore such a recital is not evidence against a 
stranger to the second deed (t). 

No objection arising intrinsically from the contents of an instru- Anintrinsic 
ment can preclude the reading of it, for till it has been read the ^iil not” 
Court cannot judge of the objection (w). The deposition of one preclude 
Cowden was offered in evidence, and proof was given of the death j n g. 
of one Cowden who lived at Bow ; and Reynolds, C. B., allowed the 


( p ) B. N. P. 255. Glasscock v. War- 
ren, B. N. P. 255. 

(q) Griffith v. Moore , B. N. P. 255. 

(/*) B. N. P. 255 ; Salk. 287, contra. 

(a) Ford v. Lord Grey, G Mod. 44. 

S. C. Salk. 285. Gragg v. Norfolk , 2 
Lev. 108, 109. Fitzgerald v. Eustace, 
Gilb. L. Ev. 100; Hardr. 123. Mr. 
Peake, in liis Law of Evidence, p. 109, 
5th ed., states, that although in the above 
cases it is laid down, that as against a 
party to the reciting deed, such deed is 
evidence of the deed recited in it; yet 
there are others in which this seems to be 
considered as secondary evidence, and 
admissible only when the first deed was 
shown to be lost, or some reason given for 
not producing the regular and best evi- 
dence of it ; and he adds, u such is now 
the general received opinion of the Profes- 
sion.” See Vol. II. tit. Admissions.— 
Notice. — Recital. Com. Dig. Ev. B. 
5. In Ford v. Grey , 1 Salk. 285, it was 
ruled, that the recital of a lease in a deed 
of release, is good evidence of the lease, 
against the releasor, and those who claim 
under him. It seems that a recital is 
always evidence as against the party to a 
reciting lease, where it operates by way of 
estoppel, although not against another 
party where it cannot so operate. See 
Gragg v. Norfolk , 2 Lev. 108 ; 2 Vent. 


171, 172 ; Roll. 678, 1. 40. And therefore 
the recital, in a grant of an office, of a 
former grant, on the determination of 
which the present grant was to commence, 
is no evidence in favour of the grantee of 
the former grant. Ib. But if one relies on 
a patent to prove a former grant which it 
recites, it is also evidence to prove a sur- 
render which it also recites ; 2 Vent. 171 ; 
Com. Dig. Ev. B. 5. An averment, in a 
declaration against a master for not in- 
serting the true consideration in an ap- 
prentice deed, that A. B., by a certain 
indenture, put himself apprentice to the 
defendant, is proved by the production of 
the part executed by the defendant, in 
which it is recited that A. B. put him- 
self apprentice, &c. Burleigh v. Stibbs , 
5 T. R. 465. 

(0 Ibid. 

(u) Where an objection was taken to 
the reading of an entry from a corpora- 
tion-book, on the ground that it contained 
many things not relating to the corpora- 
tion, Lord Hardwicke said that as the ob- 
jection was derived from the book itself, it 
was impossible to say that it should not 
be read ; but that if any material objection 
should appear to the book on. reading, he 
would mention it to the jury on tumming 
up. Moore v. Mayor of Hastings , 10 St. 
Tr. App. 142. 
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deposition to be read upon this evidence, because it did not appear, 
otherwise than by the deposition, that Cowden lived elsewhere than 
at Bow, and therefore the objection, that the Cowden whose death 
was proved was not the Cowden who made the deposition, was 
incomplete unless it was coupled with the deposition (x). But he 
said he would leave it to a jury to determine whether the man 
whose death was proved was the man who made the deposition (y). 
If upon the reading it appear that some part is not properly admis- 
sible in evidence, as if it rest upon mere hearsay, or if an accom- 
plice in his confession charge a confederate, the Court will, upon 
summing up, advise the jury to leave the objectionable part out of 
their consideration (z). 

It is also a rule that no intrinsic matter will obviate an extrinsic 
objection to the reading of the document (a). 

It is also a general rule, that where any document is produced and 
read by one party, the whole is to be read, if the adversary require 
it (ft) ; for unless the whole be read there can be no certainty as to 
the real sense and meaning of the entire document. Upon the same 
principle, where one document refers to another, the latter is, for the 
purpose of such reference, incorporated with the former, and may 
be read to explain it ; as where the deposition of the captain of a 
ship refers to the log-book (c) ; or a letter produced upon notice 
refers to other letters ( d ) ; or an interrogatory upon the examina- 
tion of a witness refers to a letter (e). A written answer made by a 


(a?) j Benson v. Olive , 1 Ford’s M.S. 
146. 

(y) Ibid. 

( z ) See Lord Hardwicke’s observations, 
10 St. Tr. App. 142. Moore v. The 
Mayor qf Hastings-, and of Wood, B. in 
Mullen v. Mitchell , 2 Price, 405. 

(a) I Ford’s MS. 146. Adamthwaite 
v. Singe, 1 Starkie’s C. 183. 

(b) Bari of Bath v. Battersea , 5 Mod. 
9; 3 Salk. 153 ; 1 Ford’s MS. 146; Doug. 
757 ; Andr. 258 ; Supra, 334. In equity, 
when a passage is read from the defend- 
ant’s answer, all the facts stated in that 
passage must be read ; and if it refer to 
facts stated in any other passage, that 
must be read for the purpose of explana- 
tion ; but if new facts be contained in such 
other passage, they are to be read for the 
purpose of explanation only. Bartlett v. 
Gillard , 3 Russ. 157. 

(c) Falconer v. Hanson, 1 Camp. 171. 


J ohnson v. Gilson, 4 Esp. C, 21. Wheeler 
v. Atkins, 5 Esp. C. 246. 

(d) Johnson v. Gilson, 4 Esp. 21 ; 
secus, if the letter merely state that others 
ore enclosed under its cover. Where letters 
are put in, bearing different dates, others 
part of the same v correspondence, sent in 
the interval, cannot be received, unless 
expressly referred to in those which were 
put in. Sturgc v. Buchanan , 2 M. & R. 
90. 

(e) Wheeler v. Atkins, 5 Esp.C. 246; 
and note, if the interrogating party refuse 
to produce the letter, he must abandon the 
whole of the interrogatories. Where, 
however, a book of accounts, or shop-book, 
is produced in evidence at the request of 
one of the parties, the reading an entry 
from it does not entitle the other party to 
read all the other entries in the book, but 
only such as relate to the same particular 
subject-matter. By Abbott, L. C. J., 
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party to a question proposed to him, cannot, it is said, be read with- 
out showing the question to which it relates (/), not as evidence of 
the fact, but to explain the answer. 

But letters written by a party are evidence against him without 
producing those to which such letters are answers (g); and a letter 
written by the plaintiff’s agent to a witness is evidence against the 
plaintiff (A), and does not make the answer of the witness evidence 
for the plaintiff. 

It is also a general rule, that whenever a party makes a state- 
ment or admUsion, whether it be oral or written, which is after- 
wards used against him as evidence of the stated or admitted fact, 
the whole of the contemporaneous statement or declaration must be 
received ; the part which operates for him, as well as that which 
makes against him, is admissible evidence to prove the existence of 
the fact. Thus where the defendant stated an account, in which 
he admitted the plaintiff’s claim to a certain extent, but stated also 
a counterclaim for a sum specified, it was admitted that the plain- 
tiff on this evidence was entitled to recover no more than the 
balance ( i ). 

The principle does not apply where another entry happens to be 
made upon the same paper or parchment, wholly distinct from that 
which the party reads in evidence (fc). 


Catt v. Howard I, 3 Starkie’s C. .6 ; but 
see Wharham v. Routlcdge , 5 Esp. C. 
235. 

(/) Rex v. Picton. Howell’s St. Tr. 
vol. 30, p. 4G6. But an answer in Chan- 
cery is evidence as an admission under the 
defendant’s hand, where the bill is proved 
to have been lost. Hart v. Harrison , 
Mich. 3 Geo. 2, 1 Ford’s MS. 145. On an 
examination before commissioners of bank- 
ruptcy, a machine-copy of a letter was 
produced by the witness, of which the 
solicitor to the commission took a copy, 
held, that in an action by the assignees, 
the latter copy was inadmissible against 
the party producing the machine-copy, 
without reading his examination, although 
notice had been given to produce the 
machine-copy. Holland v. Reeves , 7 C. 
& P. 36. 

(g) Lord Barrymore v. Taylor , 1 Esp. 
C. 326. The admission by a witness in 
court is evidence against him, although he 
was prevented from entering into any ex- 
planation. Collet v. Lord Keith , 4 Esp. 
C. 212. So the examination of a party by 


commissioners of bankrupt, signed by him, 
is evidence, although part only was taken 
down. Milward v. Forbes , 4 Esp. C. 
172. 

( h ) Where the plaintiff’s agent wrote to 
a witness (living abroad and examined by 
commission), the draft of which was shown 
to and approved by his attorney; held, 
that the draft was admissible without pro- 
ducing the original, as evidence of an act 
done, but that the answer of the witness 
to the agent was not admissible. Rawlins 
v. JDesborougli , 8 C. & P. 321. 

(i) Randle v. Blackburn , 5 Taunt. 245. 

So where, in order to prove a sufficient 
memorandum of an order for goods, within 
the 17th section of the Statute of Frauds, 
a letter of the alleged purchaser was read 
in evidence which admitted the order, but 
which also asserted that the goods had not 
been delivered in time; it was held that 
parol testimony was inadmissible to prove 
that no time was mentioned. Cooper v. 
Smith, 15 East, 103. > 

(k) See Adey v. Bridges, 2 Starkie’s 
C. 189, where, in an action against a 
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The case where a document is read in order to show the inca- 
pacity of a witness furnishes an exception to this rule ; for the 
testimony of the witness contained in an instrument which dis- 
qualifies him as a witness altogether, is obviously inadmissible (Z). 

And the rule is also subject to the qualification that the addi- 
tional statement must be so connected with that which has been 
produced or read as tending to show its true nature and bearing (m). 

Where a party is under the necessity of producing and proving 
a writing in order to connect a defendant with the act of an agent, 

» the recital of the authority under which the principaUkssumes to act 
will not relieve the latter from the necessity of proving that autho- 
rity in his own justification by the proper evidence (n). 

It is a rule equally general with the former, that in a court of 
law it is for the jury to consider what credit is to be attached to 
the whole or part of any particular statement, whether oral or 
Written (o), although a rule less flexible seems to have been 
adopted in equity (p). It has also been seen that this rule does 
not make that evidence which has an insufficient legal founda- 
tion ; as for instance, where that which is stated in the document 
professes to be the mere belief or opinion of the party, or nothing 
more than hearsay. 


sheriff for a false return, it was held by 
Holroyd, J., that the plaintiff having given 
in evidence a copy of the writ, the de- 
fendant was not entitled to have his return 
read, which formed no part of the docu- 
ment which the plaintiff gave in evidence. 

( l ) Bac. Ab. Ev. 622. 

(m) Supra , 334. Action for an assault, 
a letter had been written by the plaintiff’s 
attorney, containing an apology; it was 
held, that parts of it extolling his client’s 
character for respectability could not be 
read, nor was the letter admissible at all, 
if expressed to be written “ without pre- 
judice.” Healey v. Thatcher , 8 C. & P. 
388. 

(n) Grey v. Smith , 1 Camp. 387. Vol. 
II. tit. Trespass. — Agency. Stanley 
v. Fielden, 6 B. & A. 425. So a plain- 
tiff in a tithe suit in the Exchequer, 


who roads part of the defendant’s answer 
to show what the issues are, is not con- 
cluded by the depositions contained in 
such answer. Kempson v. Yorke , 8 Price, 
413. 

(o) In the case of JBernon v. Wood- 
bridge , Doug. 757, the whole of the plain- 
tiff’s case rested on the testimony of one 
witness. Lord Mansfield said that the 
jury might credit what the witness said 
for the plaintiff, although they disbelieved 
what he stated for the defendant; but 
tliat if they did not believe his testimony 
for the plaintiff, the rest of his testimony 
was clearly immaterial, for he was not to 
be believed at all, and so there was no 
case proved by the plaintiff. Vide supra , 
286, and Partington v. Butcher , 6 Esp. 
C. 66, Vol. II. tit. Limitations. 

(p) Supra, 335. Doug. 757. 
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OF PROOFS. 

* 

Having thus touched upon the general principles which regu- General 
late* the admissibility of evidence, and also upon the nature and division * 
qualities of the different instruments of evidence, a more interest- 
ing branch of the subject, the application of these principles and 
instruments to the proof of issues generally and particularly, is 
now to be considered. 

It is to be recollected that every verdict is compbunded of law 
and fact: of the facts, as ascertained by the finding of the jury; 
of the law, as expounded *by the Judges, with relation to the evi- 
dence, and applied by the jury to the facts; and the trial is the 
process by which the facts are thus ascertained and the law 
applied. 

In this proceeding it is the business of the parties to supply the 
necessary evidence; it is the province of the Court to pronounce 
on the legal effect of the evidence ; and it is the duty of the jury 
to decide upon the facts, and to apply the law (p). Hence natu- 
rally result three distinct subjects for consideration : and first, as 
to the evidence to be supplied by the parties. 

This branch of the division suggests two principal questions Onus pro- 
for inquiry : first, upon whom the proof of an issue or fact is in- bandi * 
cumbent ; secondly, as to the nature, quality, and quantity of the 
evidence to be adduced, in general and in particular. 

1st. Upon whom the proof is incumbent (q). 

(p) Or by a special verdict to find the having any opportunity of afterwards corn- 

facts, so as to enable the Court afterwards menting on the variances between the facts 
to apply the law. as stated and proved. Notwithstanding 

(q) The question who shall begin is not the importance of the question whether the 
merely material as a rule of form and one party or the other has the right to 
order but as regulating the right to reply, begin, the decision of the point rests, at 
It is considered in practice, and perhaps all events in the first instance, with -the 
with reason, that it gives a party an ad- Judge at Nisi Prius, and it has been said 
vantage to have the opening and reply, for that the Court above will not interfere 
the purpose of having the first and also the with such a decision. See Phill. on Ev. 
latest opportunity of making an im- Vol. I. 883. Hare v. Nunn, M. & M. 
pression on the jury. Much evidence no 241. Fowler v. Coster , lb. JBurrel v. 
doubt is often sacrificed to their hearing Nicholson, 6 C. & P. 202; I E & R.304. 
the counsel ; for a defendant is in general Williams v. Dairies , 1 Cr. & M. 464. Scott 
disinclined to give the opportunity for a v. Lewis, 1 C. & P.847. But tveHuckman 
reply which may disturb the arguments v. Femie, 3M. &W. 517 ; where it was held 
which he has used, and also because he that the right to begin is not so entirely 
may frequently doubt whether he can suf- at the disposal of the Judge at Nisi Prius 
'ficiently depend on the evidence which he but that the Court would interfere if his 
is required to state to the jury, without decision were clearly wrong* 

VOL. I. RE 
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Onwpro- The general rule upon the subject is that which natural reason 
and obvious convenience dictate; that the party who alleges the 
affirmative of any proposition shall prove it (r) ; for a negative 
does not admit of the simple and direct proof of which an affir- 
mative is capable. And this is conformable with the maxim of the 
civil law, u ei incumbit probatio qui dicit , non qui negate The 
operation of this rule is to be determined not by the mere form but 
by the substance of the issue, for by a slight variation in the form 
of pleading the issue may be made either affirmative or negative at 
pleasure (s). The proof is obviously incumbent on the party who 
would fail if no evidence were to be given on either side ( t ). 
And therefore upon a penal action fo* sporting without a qualifi- 
cation, it is incumbent on the defendant to prove his qualifica- 
tion (u). 

(r) B.'N. P. 207. Vin ? Ab. Ev. (S. a.) joined, alleged that the defendant did em- 

Litt. R. 36. Gilb. L. E. 148, Probatio boss the calico in a workmanlike manner. 

incumbit ei qui allegat negantis autem And it was held tjhat the plaintiff ought to 

per rerum naturam nulla eat probatio - begin, for if no evidence were to be given 

Dig. Lib. 22, tit. Probat. See Cather- on either side, the defendant would be 

wood v. Chabaud, 1 B. & C. 150 ; where entitled to the verdict, as it was not to be 

it Was held, that a defendant, who pleaded presumed that the work was badly exe- 

an agreement between the plaintiffs and cutcd. In replevin, or in other cases 

defendant, conditional on its being assented where the issue lies on the plaintiff, he is 

to by all the creditors of the defendant, compelled to begin, Curtis v. Wheeler , 

was hound to prove the assent of all the 1 M. & M. 493. Where the plaintiff in 

creditors. On an agreement by defendant his plea to cognizances stated facts amount- 

to pay 100 1. if the. plaintiff would not send ing to non-tenuity yet the affirmative being 

herrings for one twelvemonth to the on him, it was held that he was entitled to 

London market, and in particular to the begin, Williams v. Thomas, 4 C. & P. 

house of J, and A. M . ; the plaintiff 234. Upon an action of trover, brought 
proved he had sent no herrings during the under an order of the Vice-Chancellor, to 
twelvemonth to the house of J. and A. M. ; try the validity of a commission directing 
held sufficient to entitle him to recover; the finding, and conversion to be admitted, 
no proof being given that he had sent it was held that the plaintiff was never- 
herrings within that time to the London thcless entitled to begin, Turberville v. 
market. Colder v. Rutherford , 3 B. & B. Patrick , 4 C. & P. 557. 

302. The question w ho ought to begin is (.?) See the observations of Lord Abin- 
obviously identical with the question who ger in Sewer v. Leggatt, 7 C. & P. 613. 
would be entitled to the verdict were no (t) Amos v. Hughes, 1 M. & R. 464, 
evidence to be given on either side. In the supra, note (q). Mills v. Barber, 1 M. & 
case of Amos v. Hughes, 1 M. & R. 464, w. 427. 

Aldereon, B. observed, that “ Questions of (n) See R. v. Stone, 1 East, 150, per 
this kind are not to be decided by simply Lord Mansfield ; Spiers v, Parker *, 1 T. 
ascertaining on which side the affirmative R. 144; 1 B. Sc P. 468; 1 Burr. 148. 
in point of form lies ; the proper test is, 153; and it makes no difference whether 
which party would be successful if no the proceeding be by action, or by infornra- 
evidence at all were given. In that case tion before a magistrate. R. v. Turner, 
the declaration alleged a breach of contract 5 M. & S. 206. See 1 East, 653 ; 1 Burr, 
is not embossing calico in a workmanlike 148. 153; 3 B. & P. 307. Where a 
manner, the plea, on which issue was party before a justice admits the trading 
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Upon a plea of set-off on a bond conditioned for the payment 
by the plaintiff of an annuity to a third person, the omts probandi 
is on the plaintiff (x). 

In trespass, where the only plea consists of matter of justifica- 
tion alleging an act of bankruptcy to have been committed by the 
plaintiff, on which issue is joined, the proof is incumbent on the 
plaintiff ( y ). 

On the plea otplene administravit , on which issue is joined, it 
is for the plaintiff to prove assets ( z ). So where all the issues 
we*re whether A. J3. was of sound memory, the soundness of 
memory being alleged by the defendant, it was held that he was 
entitled to begin (a). So. on a life insurance policy, where the 
plaintiff has to prove the life to have been insurable as a con- 
dition ( b ). 

If the defendant by his plea impeach the consideration of a bill 
of exchange or promissory note on which an action is brought, 
the onus probandi lies on him, for the law presumes primd facie 
that there was a good consideration (c). 

In an action on a policy of insurance on goods, the plaintiff 
having proved a barratrous act on the part of the master, it was 
objected that it was incumbent on him also to prove that he was 
not the owner or freighter ; but it was held that proof of the affir- 
mative, if it were true, lay on the defendant (rf). 

It seems that the question as to the onus probandi depends on 
the issue joined, and is not affected by any inference to be drawn 
from a fact alleged but not denied (e). 


as a hawker and pedlar, it is incumbent on 
him to prove that he had a licence. J?. v. 
Smith , Burr. 1475. So on a charge of 
selling ale without a licence, It. v. Harri- 
son, Paley on Conv. 45 (n.) 2d ed. In 
such a case the defendant sutlers not the 
slightest inconvenience from the general 
rule, for he can immediately produce his 
licence ; whereas, on the other hand, the 
prosecutor would be put to great incon- 
venience. Per Abbot, C. J. Ibid. 

(a?) Penny v. Foy, 8 B. & C. 11. 

(y) Cotton v. Thurland , 1 M. & M. 
273. 

( z ) Vol. II. tit. Executor. But see 
The Dean and Chapter of Exeter v. 
Trewinnard, Dyer, 80, pi. 53; Via. Ab. 
tit. Ev. (S. a.) 1. 

(a) Tyrrell v. Holt , 1 Barnard, 13 G. 1. 
Vin. Ab. Ev. 2, (S. a.) 7. 


(5) Rawlins v. Desborough , 2 M. & R. 
70. One counsel only on a side can be 
heard on a disputed claim who shall be- 
gin. Ibid. 

(c) Long v. Forrester , 2 C. M. & R. 
59. Mills v. Oddy t ibid. 103. Easton 
v. Pritchett , I C. M. fic R. 798. Mills v. 
Barber, 1 M. & W. 427. 

(d) Ross v. Hunter , 4 T. R. 33. 

(e) In the case of Edmonds v. Groves , 
2 M. & W. 642, which was an action by the 
indorsee against the maker of a promissory 
note, the defendant pleaded that the con- 
sideration for the note was money lost at 
gaming, that it was indorsed to the plain- 
tiff with notice, and without consideration 
for the indorsement. The plaintiff replied 
that the note was indorsed to him without 
notiee, and for a valuable consideration. 
At the trial, each party declining to give 
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b^di** 0 ” The proof of an allegation of deficiency lies on the party who 
alleges it, although it imply a negative, for this is not to prove a 
mere negative, but to prove an actual relation in point of magni- 
tude or value. Thus upon an issue, whether land assigned for 
payment of a legacy was deficient in value, it was held that 
the party who alleged that it was deficient was forced to prove 

it (/)• 

Where issue is taken on the amount which the plaintiff is en- 
titled to receive, he is usually entitled to begin, for the excess 
beyond what is admitted constitutes that virtually claimed on the 
one hand and denied on the other (g). 

It is a general rule that the onus probandi lies upon the party 
who seeks to support his case by a particular fact, of which he is 
supposed to be cognizant ( li ). A defendant cannot set off cash- 
notes of the bankrupt in an action by the assignees, without proof 
that they came into his possession before the bankruptcy (i). A 
party who pleads his infancy must prove it (A), And where to a 

any evidence, Lord Abinger directed a mined by the actual allegation, and not 

verdict for the plaintiff, giving the defend- upon the presumption that facts are true 

ant liberty to move to enter a nonsuit. A which the party taking issue on the alle- 
motion was made on the ground that the gation had it not in his power to deny, 

replication admitted the original defect of See Append. In covenant against a lessee, 

consideration, and that therefore the onus proof of the allegation that the defendant 

was thrown on the plaintiff. Lord Abinger did not leave the premises well repaired at 

held, that aB the fact of notice of the the end of the term is incumbent on the 

gaming transaction was involved in the plaintiff. 

issue, it was at all events incumbent on (/) Berty v. Dormer , 12 Mod. 520. 
the defendant to prove that fact, in order to W T here issue is upon the life or death of a 
call on the plaintiff for proof of a new con- person, the proof lies upon the party who 
sideration. He declined to give any opinion asserts the death. Wilson v. Hodges , 2 
dpon the effect of an admission on the East, 312. Bat where A . gave to B. a 
r ecord upon the onus probandi of an issue policy to receive 100/. if Saragossa were 

already joined. Aldersoc, B. said that not in the liahds of king Charles on such a 

“ an admission on the record is merely a day, Parker, C. J. held, that it lay on the 

waiver of requiring proof of those facts defendant to prove that Saragossa was in 

which are not denied, the party being con- the hands of king Charles on that day. 

tent to rest his claim on other facts in See Calder v. Rutherford , 3 B. & B. 302. 

dispute; hut if any inferences are to be {g) Smart v. Raynor , 0 C. & P. 721. 
drawn by the jury, they must have the Harman v. Thompson , 0 C. & P. 717. 
facts proved like any others.” In the But it seems that the Court is to he satis- 
above case, if the plaintiff took the note fied that the plaintiff really intends to give 

with notice of the original vice, as the de- evidence of a larger claim than that con- 

fendant alleged, and seems clearly to have fessed on the record. Ibid, 
been bound to prove, no title could be (h) Per Ashurst, J. 6 T. R. 57 ; and 

gained, and consequently there could be see 9 Price, 257 ; 5 M. & S. 21 1 ; 4 B. & 

no question as to any new consideration. A. 140; 1 B. & C. 150; 3 B. & C. 342. 
Supposing, however, the question of new (i) Dichson v. Evans, 6 T. II. 57. 

consideration to be material, qu. whether (f) Bei'ty v. Dormer, 12 Mod. 526. R. 

the onus probandi ought not to be deter- v. Turner , 5 M. & S. 206. 



VARIANCE. 


in 


plea of infancy the plaintiff replies a promise after the defendant j Onus pro- 
had attained his age, it is sufficient for the plaintiff* to prove the ! band1, 
promise, and it lies on the defendant to show that lie was not of i 
age at the time (/). 

It is sufficient to prove a fact from which the rest of the affir- 
mative allegation, in the absence of any other evidence, is a pre- 
sumable consequence. Thus, upon an allegation that the plaintiff’s 
goods were unlawfully seized, it is sufficient to prove a seizure of 
the goods, which, until the contrary appear, must be taken to be ■ 
unlawful ( m ). 

But where the negative involves a criminal omission by the Where the 
party, and consequently where the law, by virtue of the general a 

principle, presumes his innocence, the affirmative of the fact is criminal 
also presumed. omission. 

And therefore, upon an information against Lord Halifax for 
refusing to deliver up the rolls of the Auditor of the Exchequer, 
the Court of Exchequer put the plaintiff" upon proof of the nega- 
tive (w). In an action for putting combustible matter on board 
the plaintiff’s ship, without giving notice of its contents, whereby 
the ship was destroyed, it was held that the plaintiff" was bound 
to prove a negative which was essential to liis case, viz. the want 
of notice (o). Thus also, in a suit for tithes in the Spiritual Court, 
where the defendant had pleaded that the plaintiff* had not read 
the Thirty-nine Articles, the Court required him to prove the nega- 
tive (p). So in The King v. Hawkins , where the objection, upon 
an information in the nature of a quo warranto , was, that the 
defendant had not taken the sacrament within a year, the Court 
held that the presumption was that he had conformed to the 
law ( q ). Where a woman, twelve months after her husband had 


il) Borthwick v. Car rut hers , I T. It. 
648 ; and so ruled by llolroyd, J. in Bates 
v. Wells , Lane. Sp. Ass. 1822. Where the 
party charged with bigamy was an infant 
at the time of the first marriage, which 
was by license, and the register did not 
state any consent by parents or guardians, 
it was held that some evideuce of consent 
should be given on the part of the prose- 
cution. Butler’s Case , Russ. & Ry. Cr. 
C. 61. 

(m) Aitcheran v. Maddock , Peake's C. 
162. And sec Evans v. Birch , 3 Camp. 
10; Vol. II. tit Payment. 

(n) B. N. P. 208. 

(o) Williams v. The East India Com - 
puny, 3 East, 192. 


(p) Monke v. Butler, 1 Roll. R. 83. 
See also R. v. Royers, 2 Camp. 654. 
Powell y. Millbanh , 2 Bl. R. 831. Lard 
Halifax's Case, B. N. P. 298. It. v. 
Coo mbs, Comb. 57. 

(q) 10 East, 21, and per Bayley, J. 
R. v. Twyning , 2 B. & A. 388. Upon an 
indictment under the stat. 42 G. 3. c. 107, 
s. 1, which makes it felony to course deer 
in any inclosed ground without the consent 
of the owner, it was held, that it was neces- 
sary to prove the negative of a consent by 
the owner. R. v. Rogers , 2 Camp. C. 
654. There the negative was part of the 
description of the offence. In the report 
of the above case, it seems to have been 
held necessary to negative the consent by 
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last been heard of, married again, and the husband had never 
afterwards been heard of, upon the question as to the settlement of 
the children of the second marriage, the Court held that the jus- 
tices had done right in presuming the legitimacy of the children, 
in the absence of any proof, except the usual presumption, that 
the first husband was living at the time of the second marriage (r). 

So where the question arises, in a criminal case, whether the 
prisoner’s examination was taken down in writing before the ma- 
gistrate, under the statute it is incumbent on the' prosecutor to 
give negative evidence to show that it was not taken down, for 
otherwise it will be presumed that the magistrate did his duty in 
taking the examination in writing, as the statute directs (s). 
And, in general, whenever the law presumes the affirmative, it 
lies on the party who denies the fact to prove the negative (<)• 
As where the law raises a presumption as to the continuance of 
life (u) ; the legitimacy of children born in wedlock (#) ; the satis- 
faction of a debt (y). And in general, where it has been shown 
that the case falls within the scope of any general principle or rule 
of law, or the provision of any statute, whether remedial or even 
penal, it then lies on the opposite party to show by evidence that 
the case falls within an exception or proviso (z). 

\ In civil, and now also in some criminal cases (a), the party, in 
addition to the evidence which he adduces (the probatio inartiji- 
cialis of the Roman law (/>),) is entitled to the aid of the com- 
ments and arguments of counsel, the probatio artificialis , as 
applied to the evidence in general. The counsel for the plaintiff 


the testimony of the owner himself ; it may 
however be doubted whether the only prin- 
ciple on which the absolute necessity for 
such evidence must rest, viz. that the best 
evidence ought to be given, would go to 
this extent. In an action for selling goods 
by auction in a place where the defendant 
was not a householder, some evidence of 
his not being such householder is es- 
sential. 

(r) It. v. Ink, of Twyning , 2 B. & A. 
380, and see Butler’s Case , supra , 422. 
See Vol. II. tit. Presumptions.— Set- 
tlement. 

(s) See Vol. II. tit. Admission. 

(0 Gilb. L. Ev. 148, cited by Lord 
EUenborough, 1 East, 200. 

00 Vol. II. tit. Death. — Pedigree. 

W Vol. II. tit. Bastardy. 


(y) Vol. II. tit. Payment. 

(z) Doe v. Bingham , 4 B. & A. 072. 
Doe v. Hawthorn , 2 B. & A. 101. Where 
a plaintiff, for the purpose of avoiding a 
conveyance of land, has shown it to be for 
a charitable use, it lies on the defendant 
to bring himself within the exception. 2 
B. 6c A. 101. 

(а) i.e. in all cases of misdemeanor, and 
also cases of treason within the statute 
7 W. 3, c. 3, s. 1. 

(б) Quinctil. L. 5, c. 8. According to 
the practice of the ancient Roman law, the 
advocate was entitled to make a perpetual 
running comment upon the testimony of 
the witnesses, and the documentary evi- 
dence as it was adduced. Formerly, in our 
own courts, the junior as well as the senior 
counsel addressed the jury ; and the form 
is still preserved in trials for high treason. 
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has an opportunity for such comments in stating his case to the /Argument* 
jury(c). When the plaintiff s case has been concluded, the de- 
fendant’s counsel in his turn observes upon the evidence given, 
and also on that which he intends to adduce ; and after the de- 
fendant has exhausted his evidence, the plaintiff’s counsel replies. 

And thus each party has an opportunity of commenting upon the 
whole of the evidence. If the defendant’s counsel merely comment 
on the plaintiff’s case, and adduce no evidence (d), the plaintiff's 
counsel cannot reply, for he has already been heard. Where the 
plaintiff' adduces fresh evidence in contradiction of some new facts 
stated by the defendant’s witnesses (e), it is unnecessary to preface 


(c) The counsel for a plaintiff labours 
under a disadvantage in commenting upon 
his evidence before it has been given ; it is 
frequently hazardous to lay much stress 
upon facts which afterwards may not be 
proved, and it not unfrequcntly happens 
that the proof varies so much from the 
statement as to render his comments and 
inferences irrelevant, and sometimes even 
injurious. The same observations apply to 
the defence, where the defendant calls 
witnesses: his counsel addresses the jury 
upon the case to be made out for the de- 
fendant, and upon the contradiction to be 
given to the plaintiff’s witnesses hypothe- 
tically, upon the supposition that all which 
is stated will be proved ; he stands there- 
fore in a most precarious and hazardous 
situation with reference to the plaintiff’s 
counsel, who is entitled to reply, and has 
the opportunity of commenting on the 
whole case, not conditionally and hypothe- 
tically, subject to i lie contingency that the 
very foundation on which his arguments 
rest may sink from under him, but with a 
full and certain knowledge of all the evi- 
dence in the cause. This practice not 
unfrequcntly induces a defendant’s counsel 
to waive bis defence by witnesses, and to 
rely on the infirmity of the plaintiff’s case, 
rather than give liis counsel the opportunity 
of replying. This is a practice attended 
with considerable inconvenience, inasmuch 
as it frequently excludes from the view of 
the Court and jury circumstances which 
might materially assist them in attaining 
to a correct conclusion in law and in fact. 

(d) But if the defendant’s counsel state 
facts which he proposes to prove, and after- 


wurds declines to call witnesses, the preva- 
lent. opinion seems to he, that the plaintiff’s 
counsel is entitled to reply, R. v. Birjnold , 
1 Dow. & Ry. C. 59. R. v. Horne, 2 0 How. 
St. Tr^GGS. R. v. Carlisle, 0 C . & P. C36. 
Faith v. M* Intyre, 7 C. & P. 44. There 
the counsel for the defendant having proved 
a document on cross-examination, read it 
as part of his .speech, and Parke, B. inti- 
mated, that in point of good faith it ought to 
he put in, which was done, and the plaintiff ’s 
counsel replied. In the case of Crerar v. 
Sodo, 1 Mood. & Mai. C. 80, Lord Tenter- 
den, C. J. held, that the allowing a reply 
in such a case was discretionary on the part 
of the Judge. An account-book having 
been put into the witness’s bands to refresh 
his memory, the opposite counsel made 
observations as to the state in which it was 
kept; held not to give a right of reply. 
Pullen v. White , 3 C. & P. 434. 

(e) A plaintiff may, it seems, give evi- 
dence in reply in order to negative a spe- 
cific fact sworn to by the defendant’s 
witnesses, the proof of which he could not 
be expected to have anticipated, but he 
cannot be allowed to adduce evidence 
which he might have given in the first 
instance. Action for the amount of a 
builder’s bill ; the defence was that the 
charges were too high ; the defeudant 
called surveyors, who said they considered 
them 1 00 1. too high; and the plaintiff 
offered a letter on the part of the defendant 
by his attorney, some time before, com- 
plaining that the defendant’s surveyor 
thought the charges GO L too much : held 
that it was not properly evidence in reply # 
Knapp v. Haskall , 4 0. It P. 590. 

K E 4 
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such evidence by observations ; for after the defendant’s counsel has 
observed upon the evidence in contradiction, the plaintiff ’s counsel 
is entitled to a general reply. And in such case the defendant’s 
counsel is not entitled to reason upon the whole of the evidence, 
but on the subject of contradiction only, having already made his 
observations on the supposition that his witnesses would be be- 
lieved, and his case established. 

Where the defendants in ejectment appeared by separate attor- 
nies and counsel, it was held that only one counsel could address 
the jury where they supported the same title (/). 

Where one of two defendants in trover appeared by counsel, and 
the other in person ; it was held, that the defence being joint and 
by one attorney, the counsel only could address the jury, but the 
party might cross-examine the witnesses ( g ). 

Where there are several issues, the proof of some being incum- 
bent on the plaintiff, and of others on the defendant, it is usual 
for the plaintiff to begin (It), and to ppove those which are essen- 
tial to his case, and then the defendant does the same, and after- 
wards the plaintiff is entitled to go into evidence to controvert the 
defendant’s affirmative proofs ; the defendant’s counsel is entitled 
to a reply upon such evidence, in support of his own affirmatives, 
and the plaintiff’s counsel to a general reply. Where, however, 
there are issues involving different transactions, the proof of one 
of which is incumbent on the plaintiff, and the proof of the other 
is incumbent on the defendant, some difference has obtained in 
practice (i), on the question whether the plaintiff be bound to go 
into evidence, as part of his own case, to negative the defendant’s 
case, as well as affirmatively to establish his own. According to 
the later authorities he is not bound to enter on any such negative 
evidence in the first instance, but may waive his proof until the 
defendant has exhausted his affirmative evidence in support of his 
own case. But it is also laid down, that if the plaintiff elect to 
enter at all into such negative evidence in the first instance, he 


(/) Doe v. Tindalc, 3 C. & P. 565. 

(g) I* erring v. Tucker and another , 1 
M. k M, 491 ; and 4 C. & P. 70. 

(7i) Jones v. Salter , 1 M. & R. 501. 
Curtis v. Wheeler , M. & M. 493. Wil- 
liams v. Thomas , 4 C. k P. 234. 

(i) See Bees v. Smith , 2 Starkie’s C. 31, 
where in an action of trespass, q. c.f, &c., 
to which the defendant had pleaded the 
general issue, ^ml pleas of justification, 
Lord Ellenborougli stated the rule to be, 


that where by pleading or by reason of 
notice the defence was known, the counsel 
for the plaintiff was bound to open the 
whole case in chief, and could not proceed 
in parts. And his lordship held the same 
doctrine in the case of bills of exchange, 
where notice had been given of the 
Intention to dispute the consideration. 
Delaney v. Mitchell , 1 Starkie’s C. 439. 
Sec also Spooner v. Gardiner , 1 R. & M. 
C. 84. 



ORDER OF, 


425 


must then produce the whole of that evidence, and that he cannot Order of 
in such case be permitted to adduce negative evidence generally in there are ^ 
reply. Where to a declaration for a libel the defendant pleaded several 

* J r issues 

the general issue, and several pleas of justification, it was held 

that the plaintiff might if he chose go into evidence in the first 
instance to negative the plea of justification, but that he could 
not go into part of such evidence in the first instance, and adduce 
the remainder in reply to the defendant’s case ( k ). Where there 
is but one transaction for inquiry, the plaintiff cannot split his 
case, and go into part in the first instance, and reserve the remain- 
der by way of reply, although there *be in fact several issues, as 
where in an action of assault and battery the defendant pleads not 
guilty, and son assault demesne ; yet, if in fact the defence con- 
sist of distinct collateral matter, the negative of which requires no 
proof from the plaintiff in the first instance, it seems, that although 
the plaintiff had notice of the defence intended to be set up, it is 
not necessary to go into any evidence in answer to that defence, 
until the defendant has, by his proof, called upon him for a reply ; 
this appears to be a matter of practical convenience, subject to 
the discretion of the Court ( l ). It is possible that the defendant 
may not be able to establish any case, and thus time may be 
saved by postponing the plaintiff's reply ; besides, until the defen- 
dant has adduced such evidence, it cannot be known with any 
certainty to what points the plaintiff is to adduce his evidence in 
reply. 

Where the lessor of the plaintiff claimed as heir-at-law, and 
the defendant as devisee, and the plaintiff 1 proved his pedigree and 
closed his case, and the defendant opened a new case, which the 
plaintiff’ answered by evidence ; it was held, that the defendant 
was entitled to the general reply ( m ). From the report of this 


(k) Brown v. Murray, 1 R. & M, 254, 
cor. Lord Tenterden, C. J. His Lordship 
had previously ruled to the same effect 
in Sylvester v. Hall, Sitt. after Trin. 
July 1825; where, to an action for tres- 
pass and false imprisonment, the defendant 
had pleaded the general issue, and also 
several pleas in justification. Parke, J. 
ruled accordingly in Hoe v. Bay , 7 C. & 
P. 707. 

( l ) Lord Tenterden, C. J. adopted this 
course, and allowed a plaintiff to give evi- 
dence, in answer to a defence in an action 
on a bill, that there was no consideration, 
after notice of the intended defence. Sitt. 


after Ilil. 1820, at Westminster; provided 
no suspicion has been cast on the plaintiff’s 
title by cross-examination of the plaintiff’s 
witnesses. 1 R. & M. 255. Chitty on 
Bills, 0th ed. 401. See Vol. II. tit. Bills 
of Exchange. Spooner v. Gardiner, 
1 R. & M. 84. Lord Ellenborough usually 
required the plaintiff under such circum- 
stances to go at once into the whole of his 
case. 

(m) Goodtitle d. Revett v. Braham , on 
a trial at bar; 4 T. R. 407. But where 
the plaintiff in such a case is put to proof 
of his pedigree, it seems to be clear that he 
may, at his election, go into proof to con- 



Order of 
proof. 


Onus pro- 
bandi, da- 
mages. 


426 PROOFS : 

case it appears that the whole case went to the jury on the defen- 
dant's title as devisee; the lessor’s title as heir being admitted. 
The title being once admitted, the effect as to the order of proof 
seems to be the same as if it had not been disputed at all ; and 
consequently the whole issue lying upon the defendant, he would 
be in the same situation with a plaintiff in ordinary cases. And in 
general, where the proof lies upon the defendant alone, the order 
of proof is reversed, and his counsel is entitled to a reply. As 
where the lessor of the plaintiff in ejectment claims under a will, 
and the defendant claiming under a codicil, admits the will(rc)* 
Or where, in ejectment, the lessor of the plaintiff claiming as 
heir-at-law, the defendant who claims under a will admits the 
heirship (o). Where the defendant brings evidence to impeach 
the plaintiff ’s case, and also sets up an entire new case, which, 
again, the plaintiff controverts by evidence, it seems that the 
defendant is entitled to a reply by counsel, confined to the new 
case set up by him ; for upon that relief upon by the plaintiff, his 
counsel has already commented on the opening of the defendant’s 
case; and that the plaintiff is entitled to a general reply. 

It seems formerly to have been .considered that the defendant 
was in all cases entitled to begin, where the onus probandi lay 
upon hirn, notwithstanding the technical form of the pleadings, 
and although the proof of* the amount of his damages lay upon 
the plaintiff. 

Where in an action of trespass quare clausum fregit, the defen- 


trovert the defendant’s supposed case, and 
lie would then be entitled to the general 
reply. 

(n) Doe d. Corbett v. Corbett , 3 Camp. 
60S. 

(o) Fenn v. Johnson , cited 1 M. & M. 
108 (a). -Adams on Eject. 2d edit. 250, n., 
where Le Blanc, J. and Wood, B. so ruled 
on different occasions. But on another 
occasion, Gibbs, J. held, that the admis- 
sion did not give the defendant the right 
to begin. Where each party claimed 
as heir-at-law, and the defendant, if legi- 
timate, was clearly heir, it was held, (by 
Vaughan, B.) that ail admission by him, 
that unless he were legitimate, the lessor 
of the plaintiff was the heir-at-law, did 
not entitle the defendant to begin. Doe v. 
Dray , 1 M. k M. 100. In the case of 
Doe v. Dames , 1 M. &. It. 3S0, Sophia 
Richards, the sister and heiress of John 


C la veil, took possession of premises of 
which he died seised, the lessors were her 
devisee of the premises and her heir-at-law, 
who was also lieir-at-law of John Clavell. 
Lord Denman ruled that the defendant 
admitting those facts, and that the plaintiff* 
was entitled to the property, unless he the 
defendant proved the will of John Clavell, 
was entitled to begin. Where in eject- 
ment by the heir-at-law to recover pre- 
mises conveyed by the deceased ancestor 
under a deed which was impeached on the 
ground of his incapacity at the time of 
execution, held that as the seisin of the 
ancestor at the time of his death was not 
admitted, the mere admission of the lessor’s 
title as heir by pedigree, did not entitle the 
defendant to begin. Doc v. Toucher , 1 
M. &M.530. In Doe v. Smart, 1 M. & R. 
470. 
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dant, as to the force and arms, and whatever is against the peace, &c. justiflca- 
pleaded not guilty; and as to the residue, pleaded a justification tlon * 
under a right of way, the defendant was held to be entitled to ' 
begin and to reply (p). 

So in an action for a libel, where the only pleas were pleas alleg- 
ing facts in justification, on which issues were joined (</), Or tres- 
pass, where the only plea consisted of matter of justification, alleging 
an act of bankruptcy to have been committed by the plaintiff, on 
which issue is joined. 

A different rule has since been stated as a resolution*of the Judges. 

In one report (r), Tindal , L. C. J., is stated to have expressed him- 
self as follows : “ The Judges have come to a resolution, that justice 
would be better administered by altering the rule of practice, and 
that in future the plaintiff should begin in all actions for personal 
injuries, and also in actions for libel and slander, notwithstanding 
the general issue may not be pleaded, and the affirmative be on 
the defendant. It is most reasonable that the plaintiff who brings 
his case into Court, should be heard first to establish his com- 
plaint ($).” It appears, however, from later decisions that the rule 
is to be confined to actions for personal or malicious injuries ( t) y 
such as assaults, libel and slander ( u ), malicious prosecution, and 
the like ( w ). It is not sufficient to bring a case within the rule, 
that the amount claimed should be unliquidated ( x ), as in an action 
of covenant to recover damages for a breach of contract ( y ), or 
trespass to land or goods (2), or, as it seems, in an action of 


(p) Jackson v. Hesketh , 2 Starkie’s C. 
520, per Wood, B. and Bay ley, J. ; the 
general issue hud been pleaded originally, 
but had been withdrawn during the assizes 
(the cause was in the county palatine 
court), for the purpose of giving the de- 
fendant’s counsel a right to reply. So in 
Jfodijcs v. Holder , 3 Camp. C. 3G(>. Cottin 
v. James, Mood. & M. 270; 3 C. & P. 605. 
And these decisions do not appear to be 
affected by the new rule mentioned below. 

(q) Cooper v. Wdkley , 1 Mood. & M. 
C. 248. So in Bareli v. Bussell , 1 li. & 
M. 203. Where, to an action of battery 
the defendant justified ns captain of a ship 
in which the plaintiff was mariner, and on 
issue joined on the plea of de Injuria , it 
was held that the defendant was entitled 
to begin. 

(r) Carter v. Jones , 6 C. & P. 641. 

(*) In the report of the same case in 
1 >1. & R. 281, the. rule is stated thus, 


u A resolution has lately been come to by all 
the Judges that in case of slander, libel, and 
other actions, where the plaintiff seeks 
to recover actual damages of an unascer- 
tained amount, he is entitled to begin, al- 
though the affirmative of the issue may, 
in point of form, be with the defendant.” 

(£) In Wooton v. Barton , 1 M. & R. 
51 8, Parke, B. said that the only rule laid 
down by the Judges was, that in actions 
for personal injuries where damages are 
sought, as in actions of assault, libel, and 
slander, the plaintiff should begin. And 
see Reeve v. Underhill , 6 C. & P. 773. 

(u) Ibid. 

(to) Atkinson v. Wame , 6 C. & P. 687. 

(x) Reeve v. Underhill , 6 C. & P. 773. 
lewis v. Wells , 7 C. & P. 221. Wooton v. 
Barton, 1 M. & R. 518. 

(y) Reeve v. Underhill, 0C. & p. 773. 

( z ) Burrell v. Nicholson, C C. & P. 
202 . 
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trover (a). But the rule has been held to apply to an action for 
breach of promise of marriage (A), an action of contract in sub- 
stance as well as in form. The rule has been applied also to issue 
taken on pleas in abatement (c). 

Upon an appeal against an order of removal it is incumbent 
on the respondents to prove their case, by establishing a settle- 
ment in the appellant’s parish. Upon an appeal against a poor’s- 
rate, on the ground that* the appellant has no rateable property 
within the parish, the onus is on the respondents to prove that he 
has such property (d) there ; but if the appellant object merely to 
the quantum of the rate, he is to prove the inequality of such 
rate (< e ). Upon an appeal against an order of bastardy, the re- 
spondents must begin (f). 

It lies on a defendant who seeks to bring a plaintiff within an 
Act which, if the defendant resided within a particular district, 
subjects the plaintiff to a nonsuit, to prove his residence at the 
time of the action brought, by particular evidence of the fact; 
general evidence of recent residence there is not sufficient (g). 

Where there are several issues on pleas by different defendants, 
and where one will decide the whole case, but the other will not, 
the former ought to be tried first. As where one pleads in abate- 
ment, and the other pleads to the action (A) ; or where one pleads 
to the action, and the other a matter personal to himself (i); or 
where in trespass one pleads a release, the other not guilty, or a 
justification (A). Where there are many issues the Court will at 
discretion order them to be tried separately (/). 


(a) See Scott v. Lewis , 7 C. & P. 347. 

(b) Harrison v. Gould , 7 C. & P. 580. 
Reeve v. Underhill , 6 C. & P. 773. 

(c) See Vol. II. tit. Abatement. In 
Fowler v. Coster , 1M.&M. 241, and 3 C. 
& P. 463, Lord Tenterden held, that 
wherever it appears on the record or from 
the statement of counsel that there is no 
real dispute as to the sum to be reco- 
vered, but the damages are either nominal 
or mere matter of computation, then if the 
affirmative of the issue is oh the defendant, 
he is entitled to begin ; where, therefore, 
to an action on bills of exchange there was 
a plea of abatement of the non-joinder of 
others, it was held that the defendant 
ought to begin. 


(d) 4 T. It. 475. 

(e) Ibid. 

(/) Jt. v. Knill, 12 East, 50. 

(g) Jones v. K enrich, 8 B. & C. 337. 

(h) 1 Inst. 125 ; Bro. Trial, pi. 1, pi. 48 ; 
2 Rol. Ab. 627 ; Bac. Ab. Trial, K. But 
in a real action, where one pleads a plea 
which extends only to himself, and the 
other pleads a plea to the action, as 
that the plaintiff is a bastard, it is imma- 
terial which is tried first, for the trial of 
one does not dispense with the necessity 
of trying the other. Ibid. 

(i) 1 Inst. 124; 2 Rol. 628, pi. 7. 

(h) lb. And it is said that if one plead 
a plea which extends only to himself, on 


(0 Kemp v. Mucker ill 9 Sayer, 131. 
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Since thel passing of the Prisoners' Counsel Bill, the following Appeal, 
rules of practice have been laid down by twelve of the Judges 

1. That where a witness for the Crown has made a deposition 
before a magistrate, he cannot upon his cross-examination by the 
prisoner's counsel, be asked whether he did or did not in his de- 
position make such or such a statement, until the deposition 
itself has been read, in order to manifest whether such statement 
is or is not contained therein, and that such deposition must be 
read as part of the evidence of the cross-examining counsel. 

2. That after such deposition has been read, the prisoner's 
counsel may proceed in his cross-examination of the witness as to 
any supposed contradiction or variance between the testimony of 
the witness in Court, and his former deposition, after which the 
counsel for the prosecution may re-examine the witness, and after 
the prisoner's counsel has addressed the jury, will be entitled to 
the reply, and in case the counsel for the prisoner comments upon 
any supposed variance or contradiction without having read the 
deposition, the Court may direct it to be read, and the counsel 
for the prosecution will be entitled to reply upon it. 

3. That the witness cannot in cross-examination be compelled 
to answer whether he did or did not make such a statement before 
the magistrate, until after his deposition has been read, and it 
appears, that it contains no mention of such statement ; in that 
event the counsel for the prisoner may proceed with his cross-ex- 
amination, and if the witness admits such a statement to have 
been made, he may comment upon such omission, or upon the 
effect of it upon the other part of his testimony ; or if the witness 
denies that he made such statement, the counsel for the prisoner 
may then, if such statement be material to the matter in issue, 
call witnesses to prove that he made such statement. But in 
either event the reading of the deposition is the prisoner’s evidence, 
and the counsel for the prosecution will be entitled to reply. 

4. If the only evidence called on the part of the prisoner, is evi- 
dence to character, although the counsel for the prosecution is 
entitled to the reply, it will be a matter for his discretion whether 
he will use it or not ; cases may occur in which it may be fit and 
proper so to do. 

5. In cases of public prosecutions for felony, instituted by the 
Crown, the law officers of the Crown, and those who represent 

one day, and the other a plea which ex- pleaded, and it shall be tried first. Bro. 
tends only to himself, on a subsequent day, Trial, pi. 48 ; Bac. Ab. Trial, K. 
it shall be intended that the first was first 
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them, are in strictness entitled to the reply, although ^ho evidence 
is produced on the part of the prisoner. 

A plaintiff is not precluded from recovering on any demand to 
which he shows himself to be legally entitled, by the allegations 
on the record and the evidence, although his counsel may not, in 
opening his case to the jury, have insisted on that demand. Thus, 
in an action on a policy of insurance with the money counts, 
where the defendant showed that the risk had never commenced, 
it was held that the plaintiff was entitled to a return of the pre- 
mium, although no claim had been made to it originally by his 
counsel ( m ). 

It seems to be discretionary in the Judge, whether, after the 
plaintiff has closed his case, and the defendant’s counsel has 
commenced his address to the jury, the plaintiff’s counsel can 
be allowed to go into a new case (w). In a penal action the 
Court will not permit a defect in the plaintiff’s case to be supplied, 
unless it has arisen merely from inadvertence on the part of the 
plaintiff’s counsel (o). 

2dly. As to the nature, quality , and quantity , of the evidence 
to be adduced by the parties (p). 

In the first place, with respect to the nature of the evidence ; 
as the business of trial is to ascertain the truth of the allegations 
put in issue, no evidence is admissible which does not tend to 
prove or disprove the issue joined. 

Thus, in an action of trespass for a battery, the defendant can- 
not, under the general issue, prove that the plaintiff committed 
the first assault, for that is not the issue (q). 

And as one of the main objects of pleading is to apprise the 
adversary of the nature of the evidence to be adduced against 
him, it is essential to the purposes of substantial justice that such 
allegations should be supported by corresponding proof. And 
therefore, in general, every material and essential allegation, and 
every circumstance descriptive of the identity of anything so 
alleged, must be proved as averred. 

The same reasons which require the cause of action or of cri- 
minal charge to be stated upon the record, require also that the 
allegations shall be proved ; mere assertion, without corresponding 
proof, would be nugatory. And as such allegations and proofs are 

(m) Pensonv. Lee , 2 B. & P. 230. to the proof of particular issues will be 

(») Per Le Blanc, J., 1 East, 014. considered at large in Vol. II. 

(o) Alldred v. Halliwell , 1 Starkie’sC. (q) See Vol. II. tit. Trespass, and tit. 

117 ; cor. Lord Ellenborough. COLLATERAL Facts. 

(p) The nature of the evidence essential 



VARIANCE. 


431 

to answer Certain legal purposes it necessarily follows that it is 
always for the Court to pronounce whether the facts proved satisfy 
the allegations on the record. 

As questions of variance are of daily occurrence, it may not be General 
improper, before the decisions on the subject are noticed, to enter princ,ple9, 
into a brief consideration of the principles upon which the doctrine 
is founded. With respect to the proof of the facts and circum- 
stances alleged, three predicaments may occur: they are either all 
proved as alleged, or none of them are proved ; or part are proved 
wholly or partially, and the rest are either not proved, or absolutely 
disproved or negatived. The last of these predicaments is of course 
the only one which can afford ground for discussion. 

Now; considering that all human affairs and dealings are con- 
nected together by innumerable links and circumstances, forming 
one vast context, without any chasm or interruption, and undis- 
tinguished by the artificial boundaries and definitions of right and 
wrong prescribed by the law, it is in the nature of things impossible 
that a transaction detailed upon the record can be identical with 
the one proved, if the proof vary in the slightest particular, be it in 
its own nature ever so insignificant. 

An act done at one day or place cannot be the same with an act 
done on another day, or at a different place ; a robbery, where ten 
sovereigns were stolen, cannot be the same with a robbery where 
nine only were taken. It is easy, therefore, to see that to require 
this, as it were, natural and absolute identity of the allegations and 
proofs, would be, at the least, highly inconvenient, if not wholly 
impracticable. Hence it is, that an artificial and legal identity , as 
contradistinguished from a natural identity , must be resorted to as 
the proper test of variance ; that is, it is sufficient if the proofs 
correspond with the allegations, in respect of those facts and cir- 
cumstances which are, in point of law , essential to the charge or 
claim. The rules which govern the connexion between the alle- 
gations and evidence must obviously result immediately from the 
principles which regulate the allegations themselves. 

By the rules of law, specific remedies or punishments are 
annexed as incidents to certain defined combinations of circum- 
stances. And in order to the practical application of such remedial 
and prohibitory definitions, it is necessary that the facts and cir- 
cumstances of each individual case, corresponding with the legal 
definition, but amplified and particularized according to certain 
technical legal rules, should be detailed upon the record. And this 
principally with a view to the following objects : first } to apprise 
the defendant of the specific nature of the claim or charge which 
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is made against him ; and secondly, to enable the Court to adjudge 
whether the circumstances stated fall within any remedial or pro- 
hibitory law, and to pronounce the proper judgment if the facts 
alleged be established ; and thirdly , to enable the parties to avail 
themselves of the verdict and judgment, should the same rights 
or liabilities be again discussed. When, therefore, in addition 
to the facts which are essential to the claim or charge, others 
are alleged which are wholly redundaht and useless, the legal 
maxim applies, “ utile per inutile non vitiatur and as the law 
did not require the superfluous circumstances to be alleged, so, 
although they have been improvidently stated, the law in further- 
ance of its object rejects them, as mere surplusage, and no more 
regards them for the purposes of proof than if they had not been 
alleged at all. 

It would be nugatory to require proof of allegations which are 
wholly impertinent ; the identity of those allegations which are 
essential to the claim or charge, with the proofs, is all that is 
material. 

Thus, if it were alleged that A being armed with a bludgeon, 
and disguised with a visor, feloniously stole, took and carried 
away the watch of _B., the allegations that A. was armed and 
disguised, being altogether foreign to a charge of larceny, would 
be wholly rejected, and would require no proof on the trial (r). 

The same principle extends much further : it frequently happens 
that the evidence fails to prove circumstances not altogether im- 
pertinent, but which merely affect the magnitude or extent of the 
claim or charge; and here, although circumstances are alleged, 
which, if proved, would have been of legal importance, yet, although 
the evidence fail to establish the whole of what is alleged, the 
principle adverted to still operates to give effect to what is proved, 
to the extent to which it is proved. The principles which require 
the cause of action or ground of offence to be stated, are satisfied : 
the adversary is not taken by surprise, for no fact is admitted 
in evidence which is not alleged against him ; and the Court 
is enabled to pronounce on the legal effect of the part which 
is established as true by the verdict of the jury, and the record 
shows the real nature and extent of the right or liability esta- 
blished. 

Thus, if A. be charged with feloniously killing B . of malice, 
prepense, and all but the fact of malice prepense be proved, A . 
may clearly be convicted of manslaughter, for the indictment 


(r) i. e. on an indictment for mere larceny. 
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contains all the allegations essential to that charge; A. is fully Partial 
apprised of the nature of it, the verdict enables the Court to pro- proof * 
nounce the proper judgment, and A. may plead his acquittal or 
conviction in bar of any subsequent indictment founded on the 
same facts. 

The same principle applies to allegations of number, quantity 
and magnitude, where the proof, pro tanto , supports the claim or 
charge. If a man be charged with stealing ten sovereigns, he may 
be convicted of stealing five ; for when it is proved that he stole 
five, evidence is not admitted of a different offence from that 
charged, but of the same in legal essence, differing only in quan- 
tity, and constituting, therefore, a natural, but no legal variance; 
no evidence is received which is not warranted by the allegations, 
and the party may afterwards plead his conviction or acquittal 
notwithstanding the variance as to number. 

But the doctrine as to the sufficiency of partial proof assumes 
that the evidence, so far as it extends, agrees with the allega- 
tions legally essential to the charge or claim ; that is, that what is 
proved is part of what is alleged, and differs only in quantity or 
extent. Where an allegation is rejected in toto, it is assumed that 
the allegations are divisible, and that the averment in question 
may be so rejected, without destroying the legal identity of the 
charge or claim. 

It is a most general rule that no allegation which is descriptive Descriptive 
of the identity of that which is legally essential to the claim or alle S atl0U * 
charge, can ever be rejected. Were it otherwise, and if proof 
could be admitted which varied from the record, in consequence 
of the omission to prove any allegation descriptive of an essential 
particular, it is plain that the proof would no longer agree with 
the cause of action, or charge alleged, to any extent ; they would 
differ throughout in respect of that descriptive allegation ; and 
as the proof would be more general than the allegations, it would 
no longer be partial proof of the same charge or claim, but of a 
different and more general one. As an absolute and natural 
identity of the claim or charge alleged, with that proved, consists 
in the agreement between them in all particulars, so their legal 
identity consists in their agreement in all the particulars legally 
essential to support the charge or claim ; and the identity of those 
particulars depends wholly on the proof of the allegations and 
circumstances by which they are ascertained, limited and de- 
scribed. To reject any allegation descriptive of that which is 
essential to the charge or claim would obviously tend to mislead 
the adversary. The Court, in giving judgment on a general ver- 
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proof** diet, C0U ^ never be sure that those facts had been proved yvhich 
Descriptive were essential to support their judgment ; and the record would 
aUegations. afford but very uncertain evidence as to identity, should the same 
matter be again litigated. For instance, if in an action for breaking 
the plaintiff's close, he were to describe it as abutting on the 
several closes d., B. f C. and Z>., these would all be allegations 
descriptive of that which was mate^jal, that is, of the subject- 
matter to which the injury was done, and a variance from any one 
would be fatal (s); for if the allegation that the locus in quo 
abutted on the close A . could be rejected as immaterial, the other 
abuttals might also be disregarded. Evidence would then be 
admitted of a trespass in an entirely different close ; the defendant 
might come prepared to rebut the charge of trespass, as far as 
regarded the close described, but be wholly unprepared to justify 
an entry into any other close ; and the record would afford no 
evidence, or, what is worse, might mislead, in <#se of future liti- 
gation between the same parties. So if a man were to be charged 
: with stealing a black horse, the allegation of colour, although un- 
necessary, yet being descriptive of that which is material, could 
not be rejected : to admit evidence that he stole a white one would 
not be to prove a part of that alleged, but to prove an offence in 
respect of a subject-matter proved to be different. 

The very omission to prove the boundaries in the former case, 
or the colour in the latter, would be fatal, although different 
boundaries, or different colour, should not be proved ; for neither 
the trespass nor the larceny proved could be considered to be the 
same with that alleged, until the allegations descriptive of identity 
were proved, that is, whilst the proof was general, but the descrip- 
tion special; for so long it would be possible that the subject- 
matter proved was wholly different from that alleged ( t ). 

It seems, indeed, to be an universal rule, that a plaintiff or 
prosecutor shall in no case be allowed to transgress those limits 
which, in point of description, limitation and extent, he has pre- 
scribed for himself ; he selects his own terms, in order to express 
the nature and extent of his charge or claim ; he cannot, there- 
fore, justly complain that he is limited by them ; to allow him to 
exceed them would, for the reasons adverted to, be productive of 
the greatest inconvenience. 

(s) Supra , tit. Trespass ; 2 East, 500. matter described ; as if it were alleged that 

(f) It is otherwise where the subject- C.D. robbed or assaulted A. if., wearing 

matter is identified and ascertained inde- a black coat. See Draper v. Garratt, 2 

pendently of the additional description, or B. & C. 2. Stoddart v. Palmer , 3 B. & 

where the additional description is not C. 2. 

essential to the identity of the subject- 
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As no allegation, therefore, which is descriptive of any fact or 
matter which is legally essential to the claim or charge, can be 
rejected altogether, inasmuch as the variance destroys the legal 
identity of the claim or charge alleged with that which is proved ; 
upon the same principle, no allegation can be proved partially, in 
respect of extent or magnitude, where the precise extent or mag - 
nitude is in its nature descriptive of the charge or claim. 

If in an action or indictment for a nuisance, the wrong be 
alleged to have been continued for twelve months, and proof be 
given that it has been continued for one month only, the variance 
would be immaterial, except so far as regarded the damages or 
punishment; for the injury or offence would in point of law be the 
same, whether continued for one month or for twelve ; the only 
difference would be in point of duration. 

But if a contract were to be alleged to serve for twelve months 
for the sum of 12 L, and proof were to be given of a contract to 
serve for one month for the sum of 1 the variance would be 
fatal ; the precise time, as well as the precise sum, being essential 
to the contract, and descriptive of the ground of claim. For 
although a nuisance continued for twelve months be an offence 
made up of the continuance for each of the several months which 
make up the twelve, a contract to serve for twelve months for 
12 1. is not made up of twelve contracts to serve for a month 
for 1 l. each month, but each is separate and distinct in point 
of law. 

The same observations apply to prescriptions, and all other cases 
where precise quantities, sums, duration or extent, are in point of 
law essential to the identity of an entire subject-matter, and de- 
scriptive of it. 

Again, as the description of facts upon the record must neces- 
sarily be finite and limited, whilst the detail of those facts in 
evidence must usually be attended with a multitude of particular 
circumstances connected with them, it is perfectly clear that what- 
ever minuteness of description may be requisite in stating the 
claim or charge upon the record, the evidence to prove those 
allegations must usually be still more particular and circumstantial, 
and consequently that the proof of more particulars than are 
alleged can never be material, provided such additional particulars 
consist with those which are alleged. The generality of the alle- 
gations may indeed constitute a vice in the record itself, but it 
never gives rise to the objection of variance from the evidence, 
unless the subject be of so entire a nature that the matter proved, 
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but not alleged, is inconsistent with that which is alleged, and 
disproves it altogether. 

If a man were charged with stealing a horse, the property of 
John Doe , generally, it would be no objection that on the evidence 
it appeared that there were two persons of that name, the elder 
and the younger ; for if he stole the horse of either, the allega- 
tion would be true. But if he were to be charged with stealing 
the horse’ of John Doe , and it turned, out that the horse was the 
property of John Doe and James Doe , the variance would be fatal ; 
for the interest of James Doe , thus proved, but not alleged, would 
show that the ownership was misdescribed altogether. 

The general result of these principles and inferences seems to 
be, that in the case of redundant allegations , it is sufficient to 
prove part of what is alleged, according to its legal effect , pro- 
vided that that which is alleged, but not proved, be neither essen- 
tial to the charge or claim (u), nor describe or limit that which is 
essential (v); and provided also, that the facts proved be alone 
sufficient in law to support the charge or claim. And that 
redundancy of proof will not be material, unless that which is 
proved, but not x alleged, contradict or disprove that which is alleged. 

In the first place, it seems that the omission to prove circum- 
stances which are alleged, but are not essential to the claim or 
charge, which are mere surplusage, and might have been wholly 
omitted, or are merely cumulative, or which operate merely in 
aggravation, or affect merely the extent of damages, is not mate- 
rial, provided the circumstances so rejected do not operate by way 
of description of others which are material. 

It is a general rule, that whenever an averment may be wholly 
rejected without prejudice to the charge or claim (?/;), proof is 
unnecessary. 

Thus, where a declaration for an injury to the plaintiff's rever- 
sionary interest in land, alleged that the premises were, at the time 
of the injury, and still were, in the occupation of A . jB., whereas 
the occupation of A. B. had ceased previous to the commence- 
ment of the action, the variance was held to be immaterial, the 
possession of A. B. as tenant at the time of the injury being pro- 

(w) Per Abbott, C. J., 3 B. & C. 122 : u It (w) See the observations of Lawrence, J. 
is a general rule that a variance between in Williamson v. Allison, 11 East, 452, 
the allegation and proof will not defeat a and of Lord Tenterden, 3 B. & C. 122. 
party, unless it be in respect of matter The rule is of course otherwise where the 
which if pleaded would be material/' averment cannot be wholly rejected with- 
(v) Seethe observations of Abbott, C. J. out also rejecting something essential to 
2 B. & A. 363. the action. 
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perly described (, x ). But where in an action on the case for an Surplusage, 
injury to the reversion, the plaintiff alleged that the house was in 
the possession arid occupation of a certain tenant thereof under the 
plaintiff; and the evidence was that the plaintiff was seised in fee 
for the use of the inhabitants of a particular parish, and that the 
house was occupied by paupers, under the superintendence of a 
person appointed by the parish ; the variance was held to be fatal, 
for neither the poor nor the superintendent could be considered as 
tenants to the plaintiff (y). 

Where the plaintiff, in an action for breach of a warranty in 
selling goods unfit for sale, alleged in his declaration that the 
defendants knew the goods to be unfit for sale, it was held that 
the allegation of knowledge, being immaterial, need not be 
proved (2). 

An averment, in an action by an indorsee against the indorser 
of a bill of exchange dishonoured on presentment for payment, 
that the bill was accepted by the drawee, need not be proved (a). 

In an action against a sheriff for taking insufficient sureties on 
a replevin-bond, it was alleged that the party replevying levied his 
plaint at the next county court, to wit, at the county court holden 
on, &c. before A ., B. y G\, See. suitors of the court ; the evidence 
was of a plaint levied at a court holden before JE., F. y G. y & c., and 
held to be sufficient ; for the allegation that the court was held 
before A., B. y C. y See. was immaterial , and might have been alto- 
gether omitted ( b ). 

So where an indictment alleged a robbery to have been com- 
mitted in the dwelling-house of A. B., it was held that a variance 
as to the owner’s name was immaterial, as it was not essential 
to the crime of robbery that it should have been committed in a 
dwelling-house (c). So if arson be alleged to have been committed 
in the night-time (d). 

If an offence at common law be laid to have been committed 
against the form of the statute, the allegation may be rejected (e). 

Where the plaintiff alleged, that before the publication of a 
libel by the defendant, the plaintiff’s carriage came in contact 
with a carriage in which JE. S. was riding, and that the accident 


(x) Vowles y. Miller , 3 Taunt. 137. 

(y) Martin v. Goble y 1 Camp. 320. 

(z) Williamson v. A llison , 1 1 East, 452. 
See also Broomfield v. Jones, 4 B. & C. 
480. 

(a) Tanner v. Bean, 4 B. & C. 312. 

(b) Draper v. Gar raft, 2 B. & C. 2. 
And note, that it was observed by all the 


Judges that the allegation was under a 
scilicet. 

(<?) Bye's case, East’s E. P. C. 785; 
Johnston's case, ibid. 78(5. 

(d) It. v. Minton , East’s P. C. 1021. 

(e) 5 T. R. 102 ; 4 T. ft. 202 ; 1 Saund. 
135, n. 3. 
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Surplusage, happened without any default on the part of the plaintiff, and 
then alleged a publication of a libel of and concerning the acci- 
dent,* and upon the evidence it appeared that the accident did 
happen through the default of the plaintiff*; it was held to be no 
variance so as to bar the plaintiff* from recovering as to part of 
the libel not justified, the allegations being divisible, and the aver- 
ment that the accident happened without the plaintiff’s default 
being an immaterial circumstance (/). 

Where an intention to deceive is unnecessarily alleged in an 
indictment, it may be rejected ( g ). 

Cumulative So where allegations are merely cumulative . In an action for 
allegations. WQrc | g ^ j g BU flg c ] en j. p rove so much of the words laid in any 

one count as are actionable (Zi). 

Where an information for a seditious libel alleged that outrages 
had been committed in and in the neighbourhood of Nottingham, 
it was held the allegation was divisible, and that it was sufficient 
to prove that outrages had been committed 14 or 15 miles from 
Nottingham (i). 

Proof of Where an indictment charges a defendant with composing, 

part * printing and publishing a libel, he may be found guilty of the 
printing and publishing only (k). 

If an indictment for treason charge several overt acts, it is 
sufficient to prove one (Z). 

On an indictment for feloniously forging and causing to be 
forged, the prisoner may be convicted of either. 

Where a declaration under the Bribery Act alleged that the 
bribe was to induce White to vote for Mr. Lochyer and Lord 
Egmonty it was held to be sufficient to prove that the bribe was to 
give his vote for Mr. Lockyer(m). 

In an action by the husband for a malicious prosecution of the 
husband and wife, the plaintiff is entitled to recover in respect of 
a malicious prosecution of the wife (w). 

(f) Lord Churchill v. Hunt , 2 B. & A. proved at all, qualify those which arc 

685. proved. So on the trial of an individual for 

(g) R. v. Jones, 2 B. fit Ad. 211. On an obtaining money by false pretences, it is 
indictment for a nuisance, an allegation sufficient to prove an obtaining by part of 
that the defendant was bound rntione the pretences charged. R. v. Hill, Russ. 
tenure to repair a house adjoining to a & Ry. C. C. 190. 

public road which was in a ruinous state, (i) R. v. Sutton , 4 M. & 8. 532. 

dangerous to passengers is mere surplusage. (h) R. v. Williams , 2 Camp. 507. 

R. v. Watts, 1 Salk. 857. R. v. Hunt , ib. 583 ; 2 East’s P. C. 515, 

(h) Compagnon v. Martin , Bl. 794. 510. 

JR. v. Drake, Salk. 660; Dy. 75; Hardr. (Z) Fost. 194. 

470. Flower v. Pealey , 2 Esp. 0. 491. (m) Coombe v. Pitt , 3 Burr. 1586. 

Scent, whers the words alleged, but not (w) Smith v. Hi, con, Str. 977. 
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In an action against the sheriff for suffering the husband and Proof of 
wife to escape upon an exqpution founded on a debt due from part ’ 
the wife before coverture, the plaintiff is entitled to recover, on 
proof that the husband alone was taken in execution, and suffered 
to escape (o). 

If a plea allege two matters, either of which amounts to a 
justification in trespass, it is sufficient to prove one, though the 
whole be put in issue by the general plea of de injuria (p ) . 

If the defendant avow for rent and a nomine poena: together, 
without alleging any demand of rent, the avowry is good for the 
rent, though it be ill for the penalty ( q ). 

If the replication to a plea offender allege a subsequent demand 
of that sum, proof of the demand of a larger sum will not be suf- 
ficient (r). 

And not only may merely useless and cumulative averments be Aggrava- 
rejected, but so also may averments which are material by way of tlon ' 
aggravation, provided they be not essential to support the charge 
or claim, or describe or limit that which is essential. As in civil 
cases, where matters are alleged in aggravation of trespass or 
slander, or other ground of action. 

Thus, if in trespass quare clausum fregit , the plaintiff allege 
that the defendant is an inferior tradesman or dissolute person, 
although he fail in the proof, he is still entitled to damages for the 
trespass (.$). 

So on indictments for special and aggravated offences, includ- 
ing more general ones, if the prosecutor fail in proving the cir- 
cumstances in which the aggravation consists, the defendant may 
still be convicted of the inferior and more simple offence ( t ). 


(o) Roberts $* Ux . v. Herbert , 1 Sid. 5 ; 
B. N. P. 299. 

(p) Spilsbury v. Micklethwaite , 1 Taunt. 
146 . 

(q) 1 Saund. 286; Hob. 153; B. N. P. 
56. 

(r) Rivers v. Griffith s 9 5 B. & A. 630, 
and see Spybey v. Hide , 1 Camp. 181. 

(s) Pallas v. Rolle, Bl. 900. 

(0 Crim. Plead. 323, 2d edit. Macally's 
ease , 9 Co. 676; Co. Litt. 282, a. For other 
illustrations seethe different titles, False 
Statements, Libel, &c. Homicide, 
Accessary, &c. But upon issue taken 
whether A. and JJ. were churchwardens, 
proof that one was and the other was not, 
was held to be insufficient, B. N. P. 299. 


And where it was alleged that the plaintiff, 
constable of parish .4., was assaulted in the 
execution of his duty, it was held to be in- 
sufficient to prove him to be constable of a 
liberty of which A. was part. Goodes 
Wheatley , 1 Camp. 231. Where an in- 
dictment alleged that the defendant rescued 
goods which had been seized by the prose- 
cutors, who were bailiffs, under a writ of 
fieri facias and warrant, and upon motion 
in arrest of judgment the indictment was 
held to be bad for not setting out the writ, 
the judgment was arrested, although the 
Court held that an indictment would have 
lain for the single battery. R. v. West- 
bury, 8 Mod. 357. 
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Under a count against a sheriff for a voluntary escape, the 
plaintiff is entitled to recover if he prove a negligent escape (w). 

In the case of Coombe v. Pitt(x ), Lord Mansfield said, “ In 
penal actions, the material fact must be charged, and a fact must 
be proved in such a manner that all those consequences will follow 
the verdict which ought to attend it. But aggravations, and all 
circumstances that do not vary the offence, are out of the case as 
to the necessity of proving them.” 

So in general a variance as to the extent of the damages alleged 
is immaterial. 

If a plaintiff declare on a policy for a total loss, he may recover 
for a partial loss (y). 

So if a plaintiff prove part of his breach of covenant (z) or 
promise (a). 

But here, as in all other cases, although the omission to prove 
that which operates merely by way of aggravation will not be fatal, 
yet part of that which is alleged, and which is sufficient to support 
the charge or claim, must be proved. 

The plaintiff, in an action of covenant, alleged that the defen- 
dant had not treated the farm in a husbandlike manner, but on 
the contrary thereof had committed waste . The defendant pleaded 
that he had not committed waste, &c., and issue being taken on 
this plea, it was held that the plaintiff could not go into evidence 
to show improper treatment of the farm, short of the commission 
of waste (i). 

Here it is to be observed, that as the only breach in issue was 
the commission of actual waste, a term of known legal import, 
acts of bad husbandry not amounting to acts of waste could not 
constitute any part of the breach in issue. 

Again, a mere variance as to number, magnitude, or extent, is 
not material, unless the quantum be descriptive of the nature of 
the claim or charge. 

If a defendant be charged with engrossing 1,000 quarters, he 
may be convicted on proof of having engrossed 700 quarters (c). 

If a plaintiff declare in ejectment for a fourth part of an estate, 
he may recover a third of one-fourth part (rf). 

( u ) Bonafous v. Walker , 2 T. R. 126. 

And see Roberts $ XJx. v. Herbert , 1 Sid. 5. 

(x) 3 Burr. 1580. 

(y) Gardner v. Croasdale , Burr. 904. 

Nicholson y. Croft , Burr. 1188; Bl. 198. 

And see Goram v. Sweeting, 2 Saund. 205. 

Sec also Stevens v. Whistler , 11 East, 51. 

Tapley v. Wainw right, 5 B. & A. 399. 


Russell v. Mitchell , 2 B. Sc Ad. 399. Vol. 
II. tit. Thespass. 

(z) Burr. 1907 ; BL 200. 

(rc) Burr. 914. 

(b) Harris v. Mantle, ST. R. 307. 

(c) Vare v. Austen, Lane, 59. 

(d) 1 Sid. 239; 1 Burr. 330. 
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In an action of waste for cutting down trees, it is sufficient to 
prove that the defendant cut down part of the number alleged (e). 

So in an action to recover double the value of goods fraudulently Sums,&c. 
removed to avoid a distress for rent, the quantum of rent alleged to 
be due is immaterial (/). 

If a defendant avow for half a year’s rent in arrear, he will be 
entitled to a verdict, though he prove but a quarter’s rent in 
arrear (^). 

Proof of the tender of a larger sum will support an allegation of 
the tender of a smaller sum (A). 

On an indictment for taking illegal brokerage, i. e . more than 
10 6*. in the pound, it is sufficient to prove that the defendant didin 
fact take more, without proving the precise excess as alleged, 
although it be alleged without a videlicet ( i ). 

So on an indictment for extortion, alleging that the defendant 
extorted 20 s., it is sufficient to prove that he extorted 1 s. (A). 

In debt for using a trade without having served an apprentice- 
ship, it was held that the whole time laid in the declaration need 
not be proved; it being alleged that the defendant forfeited 40s. 
for every month (/). 

In an action of debt under the stat. 4 Geo. 2, c. 28, for double 
the yearly value of land held over ( m ), or for treble value for not 
setting out tithes, under the stat. of Ed. 6 ( n ), a variance in the 
value is immaterial, the action not being for a precise sum, but 
for a sum in proportion to the value or damage found by the 

J ur y- 

In actions of trespass and replevin, if the defendant succeed in 
establishing his justification to the smallest extent in point of 
number or quarftity, he will be entitled to a verdict, although a 
trespass be shown to a much greater extent (o). 


(i e ) 2 Roll. Ab. 70G; Co. Litt. 282, a. ; 
Hob. 53. 

( f ) Gwinnett v. Phillips others , 3 T. 
R. G43. 

(g) Han ison v. Barnby , 5 T. R. 248. 
Forty v. Imber, 6 East, 434; 1 Saund. 
285; Moor, 281 ; Salk. 580; B. N. P. 50. 
SecuSy if lie has title to two undivided parts 
of the rent only. Ibid. Supra, 1 290. But 
in stating a demise, he cannot narrow the 
rent. Where the plaintiff declared in debt 
for rent, stating a lease rendering 15 l, per 
annum, and proved a lease rendering 15 1, 
and three fowls, the variance was held to 
be fatal. Sands v. Ledger , Lord Raym. 702. 


( h ) Vol. II. tit. Tender. 

(i) It. v. Gilliam, 6 T. li. 265. 

(A) Per Ilolt, C. J. It. v. Burdett , Lord 
Raym. 149. 

(/) Powell, <]. t., v. Farmer , Peake’s 
C. 57. 

(m) Doe v. Jackson, Dougl. 107, 704. 
(») Dougl. 704. 

(o) Vol. II. tit. Trespass. Liberum 
Tenementum. And see Sloper v. Allen , 
2 Roll. Ab. 700 ; B. N. P. 299. Down f s 
case, 4 Rep. 29, b. Grays case , 5 Rep. 79. 
Brook v. Willett , 2 II. B. 224. Rogers v. 
Allen, I Camp. 313. 
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PROOFS : 


Divisibility The position, that a mere variance in point of extent or mag- 
ments. r " nitude is not material, assumes the divisibility of the subject- 
matter, and does not apply in any case where the precise sum, 
quantity or magnitude alleged, is put in issue by the nature of the 
claim or charge ( p ). 

It is an universal rule, that whatever is wholly surplusage, and 
might have been struck out on motion, need not be proved (</). 
And it seems to be clear in principle, that upon the question, 
whether a particular averment can be rejected, regard is rather to 
be had to the nature of the averment itself, and its connexion with 
the substance of the charge or claim, than to the mere formal 
manner in which it is averred. 

And it seems to follow, that if averments be in their own nature 
divisible, supposing them to have been separately averred, they 
ought still to be so considered, although they be inseparable as far 
as the mere language of averment is considered, being connected 
together in one entire phrase or sentence. 

The operation of this principle is in effect admitted and esta- 
blished in the most simple instances. If a man be charged with 
stealing twenty sovereigns, he may be convicted of stealing ten ; 
the allegation is therefore considered to be divisible, although no 
part of the sentence can be omitted without destroying the whole, 
and although the ten sovereigns proved to have been stolen are 
inseparably connected, as far as language is concerned, with the 
remaining ten. 

So, in numerous instances, allegations combined in the same 
sentence have been considered to be divisible and separable, when 
they are so with reference to the legal essence of a particular 
charge. Thus a prisoner charged with burglariously and feloni- 
ously stealing, may be convicted of feloniously stealing, should the 
evidence fail as to the burglary. 

A defendant charged- with composing and publishing a libel may 
be found guilty of publishing only. 

So a general averment, including several particulars, may be 
construed reddendo singula singulis . 

An averment that particular lands are in the occupation of A., 
B. and C., is proved by evidence that the lands are in their several 
occupations (r). And an allegation that lands are situated in the 

( p) Grant v, Astle, Doug. 703, in note. in Bristow ▼. W right , Doug. 642 ; and of 
In re Gilbert v. Stanislaus , 3 Price, 54. the Judges, in Hoar v. Mills, 4 M. & S. 
And see the cases cited in the following 470. 

notes. ( r ) p 00 l y. Court , 4 Taunt. 700. 

(?) See Lord MansHeld’s observations, 



VARIANCE. 


44* 


parishes A. and B. is satisfied by evidence that part is situate in Divisibility 
the parish A. and part in the parish B. ( s ). mentor 

Where a declaration for a false return to a fieri facias against 
the goods of A* and B. alleged that A. and B. had goods within 
the bailiwick, it was held to be sufficient to prove that either of 
them had, the averment being severable (£)• 

The plaintiff declared for a disturbance of his right of common, 
alleging that he was possessed of a messuage and land, with the 
appurtenances, and by reason thereof ought to have common of 
pasture ; and it was held that the averment was divisible ; and that 
proof that the plaintiff was possessed of land only, and entitled to 
right of common in respect of that land, was sufficient to entitle 
him to damages pro tanto (m). 

The distinction is now established between matter of substance Distinction 
and matter of description; the former requires to be substantially matters of 
proved, the latter to be literally proved ( x ). And therefore, where 9U ^ 9t ® n ^ 
the declaration against a sheriff for a false return, stated that the acription. 
plaintiff, in Trinity term, in the second year of the reign of king 
George the 4th, recovered by the judgment of the Court, as ap- 
pears by the record, and the proof was of a judgment in Easter 
term, in the third of George the 4th, it was held that the variance 
was not material (y). 

In the next place, it is clear that no averment of any matter Descriptive 
essential to the claim or charge can ever be rejected (z). And this cailimt be 9 
position extends to all allegations which operate by way of descrip - rejected. 
tion or limitation of that which is material. Let an averment of 
this kind be ever so superfluous in its own nature, it can never be 
considered to be immaterial when it constitutes the identity of that 
which is material (a). 


($) Goodtitle d. Bremridge v. Walter, 
4 Taunt. 671. 

( t ) J ones v. Clayton , 4 M. & S. 349. 

(u) Bicketts v. Salwey, 2 B. & A. 360; 
Manifold v. Pennington , 4 B. & C. 161. 
Vide infra, 448, note (ar). 

(x) P. C. Stoddart v. Palmer, 3 B. & 
C. 2. 

( y ) lb. “ There are two kinds of allega- 
tions: one of matter of substance, which 
must be substantially proved ; another, a 
matter of description, which must be lite- 
rally proved.” Per Lord Ellenborough, J. 
in Purcell v. Macnamara , 9 East, 160. 

(z) A declaration in debt for rent on a 
lease for years, payable at four terms, viz. 
the Annunciation, Midsummer, Michael- 


mas, and the Nativity, showed that the 
rent was in arrear for one whole year, 
scilicet, h festo Annunciationis, 40, usque 
ad festum Annunciationis, 41, a retro fuit. 
After verdict for the plaintiff, on non debet 
pleaded, the Court held that the declara- 
tion was ill ; for a excludes the first feast 
of Annunciation, and usque excludes the 
last, and if the viz. should be void, there 
is no allegation when the year . began. 
Umble v. Fisher , Cro. Eliz. 702. 

(a) Vide supra, 433. An indictment for 
stealing a note alleges that it was signed 
by A. jB., proof is material, R. v. Cromer , 
Russ. & Ry. C. C. L. 14. But it seems * 
that whenever a sufficient description has 
once been given, a mere further useless and 
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Descriptive Thus where the plaintiff, in an action against the sheriff for 
cannot 8 taking his lessee’s goods in execution without leaving a year’s rent, 
rejected. alleged that the rent was payable by four quarterly payments, it 
was held that this allegation, although unnecessary, must be 
proved ( a ). Here the necessary averment that rent was due was 
limited by the allegation to rent payable quarterly. 

The plaintiff, in an action against his lessee for negligently 
keeping his fire, per quod the premises were burnt, alleged that he 
was tenant under a demise for seven years, whereas he was but 
tenant at will ( b ), and the variance was held to be fatal. Here the 
injury was to the plaintiff’s reversionary interest: the fact of 
tenancy was essential ; and the averment that it was a tenancy 
under a demise for seven years operated as a limitation and de- 
scription of that which was material. 

Where a common informer, in an action of debt against a sheriff’s 
officer, in his declaration alleged a judgment, and a fieri facias 
upon that judgment, it was held that he was bound to prove the 
judgment as w ell as the writ, although it was unnecessary for the 
plaintiff to have alleged the judgment at all (c). 

Here again the allegation of the judgment, which was immaterial, 
operated by way of description and limitation of the writ, which 
was material. 

So in an action for double rent on the statute ( d ), where the 
declaration alleged a lease for three years, and it appeared in 
evidence that the lease being by parol was void, and that the 
defendant was but tenant from year to year ( e ). 

In trespass every part of the description of the place is ma- 
terial (/). 

All these cases, some of which appear to have been carried to 
an extent scarcely warranted by general principles, were decided 
on the ground, that as the superfluous and unnecessary matter 


unnecessary allegation need not be proved. 
Draper v. Garratt, 2B.&C. 2. Stoddart 
v. Palmer , 3 B. & C. 2. 

(a) Bristow v. Wright , Dougl. 040. 
Note, that this was a variance in the state- 
ment. of a contract unnecessarily alleged. 
See Lord Kenyon’s observations in Gwin- 
nett v. Phillips, 3 T. R. 645. He there 
says, “ I have heard both in and out of 
court, that the doctrine in Bristoxo v. 
Wright must be confined to contracts.” 
So where a declaration for illegally insuring 
a lottery-ticket fulsely alleged the consi- 
deration to be 43/. 2s., although no alle- 


gation of consideration is necessary. Phil- 
lips v. Mendez da Costa, 1 Esp. C. 59. 
But see the Earl of Northumberland’s 
case, B.N.P. 55; Yelv. 148. 

(b) Cudlipp v. Bundle, Carth. 202 ; 
Dougl. 643. 

(c) Savage, q. t., v. Smith, 2 Bl. 1101, 
cited by Lord Munsfield, in Bristow v. 
Wright, Dougl. 643. 

(d) 11 G. 2, c. 19,8.18. 

(e) Shute v. Horsey, K. B. East l(5f 
G. 3, cited by Lord Mansfield, Dougl. 643. 

(/) Per Lawrence, J., 3 Taunt. 130. See 
Vol. II. tit. Trespass. 
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limited and described that which was material , it thereby became Descriptive 
part of that which was material, and could not be rejected. cannot hT 

Lord Mansfield, in the case of Bristow v. Wright (g), in citing rejected, 
the three last cases, observed that they were strong ones, but that 
they were authorities for the doctrine there laid down, as to the 
distinction between material and impertinent averments. He added, 
that he believed that the doctrine stood right, and upon the best 
footing, as it might prevent the stuffing of declarations with prolix 
and unnecessary matter, because of the danger of failing in the 
proof, and might lead pleaders to confine themselves to state the 
legal effect (A). 

Wherever precise sums, quantities or magnitudes, are essential Sums, mag- 
to the nature of the charge or claim, a variance will be fatal ; as ^ udeSf 
where they are descriptive of a contract, prescription, or written 
instrument. 

In the case of Grant v. Astle(i) the declaration alleged a cus- 
tom for every customary tenant to pay a reasonable fine on his 
admission, to be assessed by the lord ; that a certain tenement was 
of large annual value, viz. of the annual value of 23/. 8 s. 9d . ; 
that the lord had assessed 4 6/. 17 s. 6d. as a fine for the defend- 
ant’s admission to the tenement, and that this sum was reasonable. 

It appeared on the evidence that the fine should have been only 
46/. 4 s. 3 d. y that sum being two years annual value; and it was 
held that the evidence did not support the declaration, for the 
plaintiff had no right to recover anything but the sum assessed, 
for the duty arose upon the assessment, and that by the evidence 
appeared to be illegal ( k ). 

In an action for a false and deceitful representation of the annual 
returns of a business sold to the plaintiff, it was held that an 
averment that the returns amounted to a particular sum was mate- 
rial, and must be proved, although the sum be alleged under a 
videlicet (/). 

Where the lessor of an estate to A. B . declared in covenant 
against the defendant as the assignee of all the demised estate, 


( g ) Dougl. 643. 

(A) See also The Dean and Chapter of 
Rochester v. Pearse , 1 Camp. 460. A . B. t 
Dean of Rochester, and the Chapter, de- 
clared for the use and occupation of pre- 
n^jses held by the defendant, by the per- 
mission of the said dean and chapter ; it 
appeared that the premises were occupied 
before As B. was dean. Lord Ellenborough 
nonsuited the plaintiff; and the Court of 


K. B. were afterwards divided upon the 
question, whether the variance was fatal. 
(i) Dougl. 703, in n. 

(A) Note, that the vice in this case was 
in the assessment itself, and could not have 
been aided by the mode of pleading. And 
see Titus v. Perkins, Skinn. 247 ; Cartb. 
13; 3 Lev. 249. 265; 3 Mod. 132. 

( l ) Gilbert v. Stanislaus , 3 Price, 54. 
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Descriptive and on a traverse of the assignment, as in the said declaration 
cannofbe* mentioned, it appeared in evidence that the defendant was as- 
rejected. signee of part only of the demised estate, the variance was held to 
be fatal (m). 

whejfde- 119 ^he question, whether an averment is to be considered as 
scriptive. descriptive, and therefore material, depends principally upon the 
nature of the averment itself \ and the subject-matter to which it 
is applied. But, 2dly, in many instances the law pronounces 
averments to be merely formal, which would otherwise, according 
to the ordinary rule, be deemed to be descriptive. 3dly. In other 
instances, again, the question depends upon the particular and 
technical mode in which the averment is framed. 


In the first place, whenever an allegation limits and narrows 
that which is essential, it is necessarily descriptive. 

Instances of this nature most usually occur in the description 
of written instruments and matters of contract and prescription. 

In the description of libels or other written instruments (»), 
which are set out according to their tenor, every part necessarily 
operates by way of description of the whole ; for the libel alleged 
cannot be the same with that proved, when they vary as to any 
part, however unimportant (o). 

Averments which apply a libel to a particular subject-matter, 
are in their nature descriptive of the legal injury ; for that depends 
upon the injurious nature of the meaning conveyed, which fre- 
quently arises wholly from the external facts to which the terms of 
the libel are made to apply by proper averments. The application, 
therefore, of the libel to those facts is descriptive not of the libel 
but of the injury (p) ; and consequently a failure in proving the 


(m) Hare v, Cator , Cowp. 760. 

(n) Infra , 477. 

(o) Supra, 433. 

(p) Vol. II. tit. Libel; and see Tees- 
dale v. Clement, 2 Chi tty’s R. 603. So 
in an action for words spoken of an attor- 
ney with reference to a former cause, the 
proceedings in that cause must be proved. 
Parry v. Collis, 1 Esp. C. 399. 

The question, whether partial proof of 
the matters connected with the libel by 
means of an averment, be sufficient, must, 
it seems, depend upon the hature and qua- 
lity of the subject-matters so connected. 
If the allegations altogether form one 
entire subject-matter, a contract for in- 
stance, then no part can be rejected ; for 
the contract being essential to the parti- 


cular injury, every part of it is essential 
and descriptive. On the other hand, where 
the subject-matters of and concerning 
which the libel is alleged to have been 
published are in their nature cumulative 
and divisible, it should seem, that in 
principle such allegations are divisible. 
If, for example, it were alleged, that before 
the publication, &c. M. N. had committed 
three several highway robberies, and that 
the defendant published of and concerning 
the plaintiff, and of and concerning those 
robberies, this libel : “ A . B. was accessory 
to M. N” innuendo in the commission of 
the said robberies, and on the trial it Wire 
proved that M. N . had committed two 
robberies only, the injury would, it seems, 
be proved pro tanto as alleged ; for as far 
as regarded the two robberies, it was truly 
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application to one of sevei^l facts previously stated, is not a Descriptive 
variance from the alleged libel, but only an omission to prove part cannot be* 
of the injury. rejected. 

And where a written instrument is not described by its tenor, 
but merely according to its substance and effect, if more be alleged 
in substance and effect than the legal construction of the instru- 
ment warrants, the variance will be fatal, although the allegation 
on which the variance arises was impertinent (q). 

In cases of contract, the' allegations of sums, magnitude and Contract, 
duration, are usually, in their very nature, essential to the iden- 
tity of the contract ; they are therefore descriptive, and must in 
general be proved as laid (r), unless the mode of averment show 


alleged that he published the libel of and 
concerning them, and with the intent al- 
leged ; and although it is also averred that 
the libel was published of and concerning 
a third robbery, as well as of and concerning 
the two, yet that allegation would seem to 
he rather cumulative than descriptive in 
its nature. The substance of the complaint 
is, that the defendant charged the plaintiff 
with being accessory to three robberies, 
and the proof is that he charged him as 
being accessory to two of them. If, 
indeed, the allegation had been, that by 
the terms of the libel itself the defendant 
charged the plaintiff as accessory to the 
three, the variance would have been fatal, 
for this would have been to misdescribe a 
written instrument. No question, how- 
ever, of this nature arises : the declaration 
truly states the instrument itself; the 
variance is merely as to the extent of its 
application and injurious effect, and these 
are divisible in their nature. If in such a 
case, previous to the statute enabling the 
defendant to plead several matters, three 
robberies had been in fact committed, and 
the defendant could have proved that the 
plaintiff was accessory to one, he must 
have pleaded his justification to that extent 
specially, and pleaded not guilty to the 
residue; and the facts alleged in the de- 
claration being proved on the one hand, 
and the justification on the other, the 
plaintiff would, it seems, have been entitled 
to w a verdict, having truly declared that the 
libel was published of and concerning the 
three felonies, and the justification extend- 
ing to one only. In the case of Lord 
Churchill v. Hunt , 2 B. & A. 686, supra, 


438 ; and JR. v. Sutton, 4 M. & S. 632, the 
prefatory allegation seems to have been 
considered to be divisible. — The ordinary 
allegation in a declaration for a libel, that 
the defendant published it of and con- 
cerning the matter aforesaid, is not de- 
scriptive of the libel, and does not render 
proof necessary that it was concerning all 
the matters previously alleged ; and there- 
fore,* where it was alleged that money had 
been applied in furtherance of a prosecu- 
tion against M., and that the defendant 
published the libel of and concerning the 
matters aforesaid, with intent to charge the 
plaintiff with a fraudulent application of cer- 
tain money, and it appeared on reading the 
alleged libel that the charge was, that the 
plaintiff had after the termination of the 
prosecution misapplied the money, it was 
held that the variance was not material. 
May v. Brown t 3 B. & C. 113. And see 
It. v. Horne , Cowp. 72. 

In the case of Lewis v. Walter , 3 B. & 
C. 138, where the declaration alleged that 
the defendant published a libel of and con- 
cerning the plaintiff, and of and concern- 
ing him in his profession of an attorney, 
and the plaintiff on the trial failed to prove 
that the libel was published of him as an 
attorney, it was held that this was sufficient, 
the publication being actionable without 
reference to professional character. 

( q ) Vide infra, Variance, Written 
Instrument . 

(r) Supra, 445 ; Vol. II. tit. Assump* 
sit. — Variance. Gwinnett v. Phil- 
lips, 3 T. It. 646. King v. Pippett, 1 
T. R. 240. A special count in assumpsit 
for not paying a deposit on the purchase of 
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Contract. 


Prescrip- 

tion. 


that the party did not profess to state the sum, magnitude, num- 
ber, &c. precisely. 

Where an action of tort is founded on a contract, a variance 
from the contract alleged will be as fatal as in an action on the 
contract itself ($) ; for the tort founded on the contract cannot be 
the same unless the contract be the same. 

As a contract is in its nature entire, not only will a variance in 
omitting to prove the whole consideration as alleged, be fatal, but 
so also will an omission to prove the whole of the promises alleged 
to be founded upon that consideration, although the plaintiff’ prove 
the promise, and the breach of it, for which damages are sought to 
be recovered, and although it was unnecessary to state any other 
promise than that alleged to be broken (t). 

As a prescription is founded on a supposed grant, and is there- 
fore entire, for the subject-matter granted must necessarily be 
descriptive of the grant itself, it follows that partial proof of that 
which is claimed by the prescription is insufficient, although the 
proof fail only as to part which is not material on the trial. Thus 
where the defendant in an action of trespass prescribed for a right 
of fishery in four specified places, but proved the right to exist in 
three of them only, the variance was held to be fatal, although no 
trespass was proved in the excepted part (u). 

So a prescription for a right of common, as appurtenant to a 
messuage and land, with the appurtenants, would not be sup- 
ported by evidence of a prescriptive right appurtenant to the land 
only (, x ). 

lands, averring that the defendant became v. Green , Noy, 07 ; Conyers v. Jackson , 
the purchaser of divers (to wit, two lots), Clay. 19. Slopcr v. Allen , 2 Roll. Ab. 
for divers sums of money, amounting in the 706. Gray's case, 5 llep. 79. Brooke v. 
whole to a large sum of money (to wit, &c.), Willett , 2 H. B. 224. 

is not proved by evidence of the purchasing ( x ) See Bickctts v. Salwey , 2 B. & A. 
of two different lots, though upon the same 360; supra, 443. And see Yarly v. 
terms; for the agreements arc separate in Tumock, Palmer, 261>. Sir Miles Cor- 
law and fact. James v. Shore, 1 Starkie’s let's case, 7 Co. 5. Hickman v. Thorne , 
C. 426; Vol. II. tit. Vendor & Vendee. Freem. 211. Bring r. Henley , B. N. P. 

W WeaU v - Kin 0> East, 452 ; Green 59. KingsmiU v. Bull, 9 East, 185. It 
v. Greenbank, 2 Marsh, 485. Lopez v. Be was there alleged as a custom in a manor, 
Tastet , 1 B. & B. 538. that the lord iminemorially, until the divi- 

(t) Vol. II. tit. Assumpsit. — Vari- sion of a certain tenement into moieties, 

ance. It is otherwise where the law had a heriot, and that after the division 
implies a promise, as m the case of indebi - he had a heriot for each moiety ; and it 
tatus assumpsit . Webber v. Twill, 2 was held, that the whole being one custom, 
Saund. 121 ; Vol. II. was disproved by evidence of a division 

(u) Rogers and others v. A lien, 1 Camp. within the time of memory. Where it was 
309. Heath, J. overruled the objection. alleged that a vestry had immemorially 
but the Court of King’s Bench afterwards consisted of a certain number of select 
granted a new trial. Sec also Rotheram persons, it was held to be necessary to 
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An allegation of an absolute prescription or custom is not proved Preacrip- 
by evidence of a conditional or limited one ( y). tlyik 

A prescription to have pot-water out of a river is not proved 
by evidence that he ought to have it, paying 6d. yearly (z). 

So a justification by the lord of a manor, under a custom that 
the lord should have the best beast on the tenant’s death, is not 
proved by evidence that he ought to have the best beast or 
good (a). 

But the proof of a more ample right than is alleged will not Descriptive 
destroy the identity of a prescription, any more than it would avermults * 
the identity of a grant, for the fact that more was granted than 
is alleged does not disprove the allegation that so much was 
granted (J). 

In actions also of tort, not founded on any contract or prescrip- Actions of 
tion, the question, whether an allegation be or be not descriptive, tort * 
is one for the discretion of the Court, exercised upon the nature 
and circumstances of the particular case. 

If the allegation limit and confine that which is material, the 
latter can never be available to any greater extent, for an aver- 
ment which limits and restrains in point of magnitude or extent 
is always so far descriptive. So it is if the allegation limit the 
quality of that which is material. 

In cases of tort, it is sufficient to prove part of that which is 
alleged, and the only question is, whether the allegation be divisible, 
and capable of partial proof (c), or be of so entire a nature that it 
cannot be separated into parts ( d ). 


prove that it had consisted of a definite 
number. Berry v. Banner , Peake’s C. 
156. 

(?/) Gray* t case, 5 Co. 78 b. A pri- 
vilege claimed for fastening ropes across a 
close in order to hang linen, and of hanging 
linen thereon to dry, is not proved by 
evidence of a privilege for tenants to hang 
lines across a yard for the purpose of dry- 
ing linen of their own families only, 
JDrewell v. Towler , 3 B. & Ad. 735. 

(z) In a Devonshire case, cited by 
Popham, C. J. in Gray’s case, 5 Co. 786. 

(«) Adderly v. Hart , Triu. 4 Geo. 1. 
An avowry for a heriot in kind is not 
supported by evidence of a right to a sum 
assessed in lieu of a heriot in * kind. 
Parkin v. Radclffe , 1 B. & P. 393. 

(5) Johnson v. Thoroughgood , Hob. 64. 
Bushwood v. Bond, Cro. Eliz. 722 ; B. N. 
P. 29. Bailiff, &e. of Tewkesbury v. 

VOL. I. 


Bricknell , 1 Taunt, 142. West v. An- 
drews, 6 B. & Aid. 77. 

(c) See Eardly v. Turnock , Palm. 269, 
Cro. J., 629. Ricketts v. Salwey , 2 B. & 
A. 360. Manifold v. Pennington, 4 B. 
& C. 161. 

( d ) See Ricketts v. Salwey , 2 B. & A. 
360 ; supra. But note, that Abbott, C. J ., 
said, that if there had been words of 
connexion, such as , lt thereunto belonging,” 
or other words of like import, to connect 
the messuage and land together as one 
entire tenement, he should have thought 
that the plaintiff was not entitled to reco- 
ver. And see Brown v. Hill, 2 Scott, 
535. A way was claimed by reason of 
the plaintiff’s possession of a close. The 
evidence was of a way used to bring goods 
to an inn and yard j and that the plaintiff 
was the occupier of a close recently cut 
off from the yard ; and tliia was held to be 

G G 
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proofs: 


Actions of 

tort. 

Character. 


induce- 

ment. 


Several of the decisions on this head have already been re- 
ferred to (i e ). 

An allegation as to the character in which the plaintiff sues, or 
his title to damages, is usually in its nature descriptive, and re- 
quires proof, although it was superfluous. As where in an action 
for slandering a man in his profession or office, his appointment 
is unnecessarily alleged ( f ). 

Where the plaintiff* stated that he was proprietor and editor 
of a newspaper calumniated by the defendant, it was held to be 
insufficient to prove merely that he was proprietor ( g ). 

Where the issue was, whether J. S. devised to J. N. and his 
heirs, or not, and the jury found that J. S. devised to J. A. for 
years, remainder to J. N. in fee, the Court adjudged quod non 
devisavit modo et forma (A). 

Where the declaration against the maker of a promissory note, 
payable to the bearer, unnecessarily alleged an indorsement by 
the payee, it was held that the plaintiff was bound to prove it (i). 

If a party unnecessarily allege a specific title, he is bound to 
prove it, on a traverse taken (A). 

Matter of inducement, it is said, need not be precisely 
proved (Z). 


Insufficient, for the inn and yard were one 
entire subject matter to which the right 
belonged, and not merely to the frontage 
claimed by the plaintiff. 

(e) Supra , 438; and see Vol. IT. tit. 
Case — Action on. Where the decla- 
ration alleged that the plaintiff was pos- 
sessed of a messuage, belonging to and 
supporting which were certain foundations, 
which the plaintiff had enjoyed or ought 
to enjoy ; on the evidence it appeared 
that the plaintiff was entitled only to 
an easement in the foundations, which 
belonged to the defendant: it was held to 
be no variance ; for the declaration does 
not allege any property in the foundation, 
but only an easement. Brown v. Wind- 
sor , 1 C. & J. 20. 

(/) See Vol. II. tit. Libel. 

( g ) Heriot v. Stuart , 4 Esp. C. 437, 
cor. Kenyon, C. J. But note, that on a 
motion for a new trial, Lawrence, J. 
doubted ; a rule nisi was granted, and 
afterwards a stet processus was entered by 
consent. See also Stevens v. Aldridge , 
5 Price, 234. An indictment under the 
stat. 7 Geo. 3, c. 50, s. 1, states the pri- 


soner to have been employed as a sorter 
and charger of letters ; it was held that it 
was not sufficient to know that he was a 
sorter only. 11. v. Shaw , 1 Leach's C. C. 
L. 70; East’s P. C. 580. 

{1i) 11. v. Newdigate , Sir W. Jones, 
224, cited Dougl. 641. 

(i) Way man v. Bend , 1 Camp. 175. 

(k) Sir F. Leake's case , Dyer, 365 ; 
2 Will. Saund. 206, note (22,) Goram v. 
Siveeting. 

( l ) Per Buller, J. in Gwinnett v. Phil- 
lips, 3 T. R. 643. Per Chambre, J., iu 
Smith v. Taylor , 2 N. R. 210. The dis- 
tinction between the gist of the action, 
and that which is inducement* is not 
always clear in principle. In Smith v. 
Taylor , which was an action for slander- 
ing a physician in his professional charac- 
ter, Chambre, J., considered that his being 

a physician was the very gist of the action, 
and therefore required strict proof. In 
Gwinnett v. Phillips , which was an ac- 
tion for fraudulently removing goods to 
prevent a distress for rent in arrear, 
Buller, J., said that the averment that 
rent was due was matter of inducement , 
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There seems, however, to be little difference in principle between Matter of 
such averments and any other ; for if they are essential, they must ^ent.°" 
be proved; and if they be alleged with descriptive circumstances, 
such description is material. Thus, if the terms of a contract be 
stated, though unnecessarily, by way of inducement, they must 
be proved ( m ). 

2dly. It is next to be observed, that in many instances circum- Formal by 
stantial allegations are noticed by the law itself as merely formal, law * 
and as requiring no proof. 

These are to be regarded a9 exceptions made by the law, for 
convenience sake. Thus, it is laid down as a general rule in the 
Trials per Pais (n), that “ where .the issue taken goeth to the 
point of the writ or action, there modo et forma are but words of 
form.” 

The ground of which seems to be this, that where certain spe- 
cific facts or actual results alone are essential to support the charge 
or claim, and the means, manner, and circumstances, occasioning 
or accompanying 3uch facts or results, are purely immaterial, the 
latter may, without inconvenience, be regarded as merely formal, 
although perhaps originally such allegations, as well as those of 
time and place, might require strict proof. 

In trover, for instance, the alleging the mode by which the de- 
fendant became possessed of the goods, whether by finding or 


and therefore did not require strict proof ; 
yet the fact that rent was due in the 
iatter case was just as essential to the 
claim for damages, as the fact that the 
plaintiff was a physician was in the first 
case. If by inducement such averments 
only be meant as are not material, but 
which, if struck out would leave a valid 
charge or cluim behind, there is no question ; 
but if the term include essential and mate* 
rial averments, then proof being necessary, 
legal proof is essential, and that must, it 
should %eem, depend upon the nature of 
the allegation itself, and n?t upon its mere 
order or connexion in point of time, or 
otherwise, with other material averments. 

Although Mr. J. Buller, in Gwinnett 
v. Phillips, intimates that proof of the 
precise sum of 57 1. alleged to be in arrear, 
was not necessary, because it was mere 
inducement, yet it is clear, that if the very 
same allegation had been made in an action 
to recover the very sum itself from the 


tenant as rent in arrear, the precise proof 
would have been unnecessary j nor is it 
necessary in any case, unless from the 
very nature of the claim or charge the 
precise sum be material. Supra , an <ri?. 
v. Gilham, 6 T. It. 205. 

On the other hand, it is certain, that 
whenever an allegation is material and 
essential, whether it fall within the scope 
of the term inducement , or not, or what- 
ever its connexion may be in the order of 
time, or otherwise, with the other essential 
averments, it must be proved according to 
the precise and particular, though super- 
fluous, description with which it is encum- 
bered. Vide supra, 443. 

(m) Brut aw v. Wright , Doug. 040. 
And so in all cases of tort where matter of 
contract is alleged, though but by way of 
inducement. Lopez v. I)e Tastet , 1 B. 

B. 538. Corney v. Mendez de Costa , 
1 Esp. C. 302. Weall v. King, 12 East, 
45 * 2 . ( n ) 381 ). 
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otherwise, is purely formal, and requires no proof, for the gist of the 
action is the conversion (o). 

So upon indictments for homicide, the allegations of the kind of 
weapon or poison used to occasion the death need not be pre- 
cisely proved ( p ) ; it is sufficient if the same kind of death be 
proved with that alleged. 

Macalley s case(q) is a very strong instance to show the extent 
of this doctrine. 

The indictment for the murder of Fells alleged that P. sheriff 
of London, upon a plaint entered, issued his precept to Fells , ser- 
jeant-at-mace, to arrest Murray ; but on the evidence it appeared 
that there was in fact no precept, but that by the custom of Lon- 
don, after a plaint had been entered, any serjeant ex officio might 
arrest the defendant in the suit. But it was held by all the Judges 
that the variance was immaterial, for the warrant was but one 
circumstance, which was not necessary to be precisely pursued 
in evidence to be found by a jury ; for the indictment alleged 
that the prisoner killed Fells of malice prepense ; and although 
the evidence varied from the special matter, yet as it showed that 
the prisoner killed Fells of malice prepense it maintained the 
indictment. 

Where the demandant, in a writ of entry on an alienation made 
by the tenant in dower to Ins disinherision, alleges an alienation in 
fee, and the tenant pleads that he did not aliene modo et forma as 
the demandant has alleged, and it is found that the tenant aliened 
in tail or for life, yet the demandant is entitled to recover ; for the 
real question is, whether the tenant did aliene (r). 

So if in assize of darrein presentment , the plaintiff alleged an 
avoidance by privation, and the jury found an avoidance by death; 
for the mere result, viz. the avoidance, is alone material ; the 
manner of it is immaterial ( s ). 

So again, if in an action against a wrong-doer for a disturbance 
of the plaintiff in his office, he mistake his title in the declaration, 
and the special verdict find a title for him different from tjrat on 
which he has declared, yet judgment will be given for him not- 

(o) SceTnovEK. against the Ordinary, anil he pleadetli in 

( p) See Macalley’s case , 9 Co. 05. Jiis visitation he deprived him as Ordinary, 

(q) ibid. whereupon issue is taken, and it is found 

(r) Litt. sec. 483 ; Trials per Pais, he deprived him as patron, the Ordinary 

387. shall have judgment ; for Hie deprivation 

(«) 1 Inst. 282 ; Trials per Pais, 385. is the substance of the matter. 

So if guardians of a hospital bring assize 
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withstanding the variance (t) ; for as the disturbance occasions the 
action, the finding the title is held to be purely superfluous. 

In these and the like instances the variances are immaterial, not 
because such allegations are in their own nature merely formal, 
but because the law considers ’them to be so with reference to 
the matter directly in issue; the very same allegations, where the 
point arose collaterally , would be material. For it is also laid 
down as a rule, that “ where a collateral point in pleading is tra- 
versed, there modo et forma is of the substance of the plea(u). 

And, therefore, if a feoffment by deed be pleaded, and the de- 
fendant traverses “ absque hoc quod feoffavit modo et forma," the 
jury cannot find a feoffment without a deed ( x ). 

So if a feoffment by two be alleged, and it be found to be the 
feoffment of one only ( y). 

Another distinction is, that although the issue be upon a colla- 
teral point, yet, if by the finding of part of the issue it shall appear 
to the Court that no such action lieth, there modo et forma are but 
words of form (z). 

That is, partial and deficient proof may be sufficient in law to 
show that no action is maintainable, although by reason of the 
defect the proof be sufficient to support the affirmative of the issue, 
the proof of which lies on the defendant* 

The lord distrains ; the tenant brings trespass. The lord pleads 
that the tenant holds by fealty and rent, and prays judgment of 
the writ. The tenant replies that he does not hold modo et forma. 


( t ) Cro. Eliz. 335. 419 ; Cro. J. 630 ; 
Com. Dig. Action on the Case for a dis- 
turbance, B. 1 ; B. N. P. 76 ; 1 Will. 
Saund. 346 (2). Secus , if the plaintiff 
set out an insufficient title. Dome v. 
Cashford , 1 Salk. 363. Crowther v. Oldr 
field , 2 Ld. Raym. 1230; 1 Will. Saund. 
346, a. note (2). But on issue joined on a 
plea of justification, under a right of com- 
mon, to an action of trespass, or avowry 
damage-feasant, the title, by prescription 
or otherwise, must be proved as laid. 
Supra , 389. Sir Francis Leake's case , 
Dyer, 365; 1 Will. Saund. 346, n. (2). 
Even although it would have been suffi- 
cient for the defendant to have relied on 
his possession alone: as where the de- 
fendant justifies an escape of the cattle 
from a common to the close in which, &c., 
through defect of a fence which the plain- 
tiff is bound to repair, or an escape from 
the defendant’s own close ( Faldo v. llkl ye, 


Yelv. 75) ; for although all that is neces- 
sary in such a case is to show that the 
cattle were not trespassers in the plafce 
from which they escaped, as if the de- 
fendant was tenant at will, or had a license 
to put the cattle there, yet if the defendant 
does not rely upon the averment of pos- 
session, but alleges a precise estate, the 
averment is traversable. Sir Francis 
Leake's case , Dyer, 365 ; 1 Will. Saund. 
346 (2). 

( u ) Trials per Pais, 389; B. Y. P. 30!. 
See the preceding note. 

(x) Co, Litt. 282; Trials per Pais, 
389. 

{y) Ibid. So if the issue be, whether 

A . and B. were churchwardens, proof 
that one was, but that the other was not, 
would not be sufficient. 2 Roll. 706 • 

B. N. P. 299. 

(-) Co. Litt. 282; Trials per Puis, 389 ; 
B. N. P. 301. 
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Videlicet. 


If the verdict find that the tenant holds by fealty only, yet the 
writ shall abate, although the tenant does not hold as the lord 
has alleged ; for as the plaintiff was tenant he cannot maintain 
trespass against his lord, although he distrain for services which 
he ought not to have (a), for the only material question is, whether 
he holds of him, or not ( b ). But it would have been otherwise in 
replevin, for there the avowant must make out his title to have a 
return according to his allegations (c). 

Probably in early tiroes precise proof was required of the formal 
allegations, even of time and place ; indeed, the statute of Glou- 
cester, in the case of an appeal of murder, required the very hour 
to be stated ; an idle and nugatory enactment, unless proof of the 
averment were requisite. The place was essential for the purpose 
of awarding the venire. 

The inconvenience of requiring strict proof has, in these and 
many other instances, left the mere form and semblance of preci- 
sion ; and as the law pronounces such allegations to be purely 
formal, they deceive no one. 

3dly. The question whether an averment is to be considered as 
descriptive, depends much on the mode of allegation. There are 
two kinds of allegations, one of which must be substantially 
proved ; another a matter of description, which must be literally 
proved ( d ). 

Debt, on a demise for years ; plea, nil habuit , &c. ; replication, 
that he had a sufficient estate to make the demise, scilicet , an 
estate in fee : it was held to be sufficient for the plaintiff to prove 
any estate which would enable him to make the demise ( e ). 

In many instances precise proof is rendered unnecessary by the 
form of allegation (/), which shows that tlie party did not mean 
to bind himself to precise proof ; as where sums or magnitudes 
are averred under a scilicet or videlicet ( g ), the effect of which is 
to render precise proof unnecessary, in some instances, where it 
would otherwise have been essential (Ji) ; although it never renders 
precise proof unnecessary where from the nature ofrthe case it 
is otherwise essential (i). Neither does the want of it ever render 


(r<) Co. Litt. 282 ; Trials per Pais, 387 ; 
B.N. P.301. 

( h ) By the stat. of Marl. c. 3. 

(e) B. N. P. 302. 

(d) Per Ld. Ellenborough, in Purcell v. 
Macruimara , 9 East, 157. 

(<?) Wilson v. Field, Skinn. 624. 

(/) See the observations of Cliambre, J., 
2N. R.2MV, 

(?) The expression “ divers, to Wit, 


50 years before the death,” in a special 
verdict is too loose and indefinite. Doe 
v. Dari of Jersey , 3 B. & C. 370. 

(h) See 2 Will. Saund. 291. B. v. 
Aylett, 1 T. R. 63; Crim. Plead. 252, 2d 
edit. Symmons v. Knox , 3 T. R. 65. 

(£) 4 Taunt. 320; 1 T. R. 656. As in 
the case of a contract, where the consider- 
ation is material and traversable : infra , 
notes ( k ) and (n)> 
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precise proof necessary, where from the nature of the case it is Videlicet 
not essential. 

Where the consideration was alleged to be the forbearance of 
21 /. 6$. without a videlicet , and the proof was of a forbearance 
of 20 1. 18 s., the variance was held to be fatal (A). 

But where the declaration alleged that S . F. } the father of the 
defendant, was indebted to the plaintiff in a certain sum, to wit ^ 
the sum of 26/. 1.3.5. Gd, y being the unpaid balance of a larger 
sum ; and that, in consideration of the plaintiff’s forbearance to 
sue for the recovery of the balance of 26/. 13 5. 6d>, the defendant 
undertook to accept a bill for the amount of the balance of 
26/. 13 5. 6d,, and the balance really due was 26/., it was held 
to be no variance, the payment of the balance being the considera- 
tion for the promise, and the statement of a particular sum was 
unnecessary (/). 

But it is a general rule that a videlicet will not protect, where 
precision is rendered essential by the nature of the case (m). 

The defendant avowed that the plaintiff held certain lands of 
him, as his tenant, at a certain rent, to wit, at 110 /. rent, pay- 
able half yearly ; upon non tenet pleaded, it appeared that the 
land had been let by a written contract of 15 s. per acre, and that 


(/f) Arnfield v. Bate, 3 M. &c S. 173. 
So where the consideration for the 
purchase of sheep was alleged to be 
54 1. Us, Gd., and turned out to be 
54/. 12tf. Gil. Dur&ton v. Tuthan , 
cited in Symmons v. Knox , 3 T. It. 67 ; 
2 Will. Saund. 291, c. Note, that in 
Durston v. Tuthan , the action was on a 
warranty, and it was unnecessary to aver 
the price. It seems that the rule is this, 
that where the declaration would have 
been good without laying any sum, there, 
although a sum be alleged, but under a 
videlicet , a variance would not be mate- 
rial. 

In the case of Laing v. Fidgeon (6 
Taunt. 108), it was held that an allegation 
of a contract to deliver saddles to the 
plaintiff at a reasonable price, was sup- 
ported by proof of an agreement to deliver 
saddles at 24 s, and 26 s. And it seems 
that if the declaration state the considera- 
tion to be certain reasonable reward, proof 
that a specific sum was agreed on will not 
he material as to variance. Baylcy v. 
Tree her, 2 N. R. 458. 


(l) Bray v. Freeman , 2 Moore, 114. 

(m) An allegation under a videlicet , 
that the Court was sitting on a day out of 
term, may be rejected as surplusage. 
Luckett v. Plumber , 2 B. &; B. 059 ; and 
see Draper v. Garratt , 2 B. & C. 2. In 
Preston v. Butcher, 1 Starkie’s C. 3, in 
assumpsit for not employing the ^plaintiff 
as a clerk, the amount of the salary, 
though laid under a videlicet, was held to 
be material. See also Crispin v. Wil- 
liamson, note (»). White v. Wilson , ' 
infra, 459. Gladstone v. Nevill, 13 East, 
409. Where the consideration for a pro- 
mise is material and traversable, the stating 
it under a videlicet will not avoid a vari- 
ance. 6 T. R. 4G2 ; 2 B. & I\ 48 ; 2 )Vill. 
Saund. 207 ; 1 Str. 233 ; 5 T. Ii. 71 ; 4T. 
R. 591 ; 2 T. R. 68. Under a declaration 
for maliciously charging the plaintiff with 
an offence punishable by law, to wit, 
felony, a charge of felony must be proved, 
for if the allegation under the videlicet 
were to be rejected there would be no 
charge at all. Davis v. Noahe , 1 Starkit’s 
C. 377. 

iji o 4 
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the ‘whole amounted to lllZ. per annum; and the variance was 
held to be fatal (ft). 

Where the defendant pleads a set-off to a l»nd, the averment 
of the sum really due is material, and traversable, though laid 
under a videlicet (0). 

But the want of a videlicet will, in many cases, be immaterial, 
^vhere, from the nature of the case, the precise sum, date, place, 
magnitude or extent, is unnecessary, and the allegation is not 
descriptive of matter of contract (p). 

It is scarcely necessary to remark that partial proof is in no 
case sufficient, unless the facts proved, if alleged alone, would 
have constituted a ground of action, or of . criminal charge of the 
nature alleged. 

Thus, although on a charge of murder the prisoner may be 
found guilty of manslaughter merely, yet upon a charge of felony 
he cannot be convicted of a misdemeanor, although the facts 
proved constitute a misdemeanor (^). 

In the next place, the proof of more facts, circumstances and 
particulars, than are alleged, will not be material, unless that 
which is so proved, but not alleged, be so inconsistent with some 
essential allegation as to disprove it altogether. Proofs in their 
very nature must ordinarily be particular, although the allegations 
be general, and therefore mere simple redundancy of proof is 
usually unimportant. 

If a man be charged with stealing ten sovereigns, proof that he 
stole twenty is no variance as to the legal identity of the offence, 
for it is still true, as alleged, that he stole ten. 

Proof that a party has a right for a stated time, proves also 
that he has the right on a particular day*included within that 
time (r). 


( n ) Brown v. Sayce, 4 Taunt. 320. 
Note, that Mansfield, C. J. said that the 
record would certainly be evidence as to 
the amount of the rent between the same 
parties in another actjpn. So where the 
plaintiff alleged that he had agreed to sell, 
and the defendant to buy, certain goods 
and merchandises (to wit, 328 chests and 
30 half-chests of oranges and lemons, (at 
and for a certain price (to wit, the price of 
623 1. 3*.), and the contract proved was 
for 300 chests and 30 half-chests of China 
oranges, and 20 chests of lemons, it was 
held to be a fatal variance. Crispin v. 
Williamson^l Moore, 547. See also 
Green v. Bennett, 1 T. li. 05G. White v. 


Wilson , 2 B. & P. 110 ; infra , 459. Pope 
v. Foster , 4 T. R. 590. Grimwood v. 
Barritt, 6 T. R. 460. Johnson v. Prick - 
ett, cited ibid. Brist^o v. Wright , 
Dougl. 665. JR. v. Mayor of York, 5 
T. R. 71. Gilbert v. Stanislaus, 3 Price, 
54; 386. 

(o) Grimwood v. Barritt, 6 T. R. 
460. 

( p) JR. v. Gilham , 6 T. R. 265; supra , 
441. Gwinnett v. Phillips, 3 T. R. 643. 
B . v. Burdett, 1 Ld. Rayrn. 149 ; 2 Camp. 
231. 

( q ) B. v. Westber, Str. 1133; Crim. 
Pleadings, 2d edit. 345, 6. 

(r) Brownl. 178. 
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Proof of the tender of a larger sum supports an allegation of 
the tender of a smaller sum (s). 

Proof of a prescriptive right more ample than that which is 
alleged establishes that right as far as it is claimed (f). 

Evidence that a modus exists in respect of several farms or 
closes proves an allegation that it exists with respect to one of 
them (u). 

An allegation that a bill of exchange was drawn upon and ac . 
cepted by A . B. and C. is proved by evidence of a bill drawn on 
and accepted by them jointly with a fourth (x). 

So also an averment that money was received by A. is proved 
by evidence of a receipt by him jointly with a deceased partner (y). 

An averment that A. was bound by a deed is proved by evidence 
that A . and B . bound themselves (z). 

Proof that A. B . supplied the poor of W. and of other parishes 
with provisions, satisfies an allegation that he supplied the poor 
of W. (a). 

So if upon a charge of libel, or of breach of covenant or pro- 
mise, it appear in evidence that the defendant published a libel 
containing not only the matter charged, but containing also addi- 
tional injurious matter; or that he further covenanted or under- 
took to do some other thing, the breach of which further covenant 
or promise is not complained of, the additipnal evidence would be 
immaterial, for the charge or claim would still remain fully esta- 
blished to the extent alleged (A). 

But whenever that which is proved, in addition to that which is 
alleged, is descriptive of it, and affects its identity, the variance 
is fatal, for that which is essential to a correct description has 
been omitted. 

If it appear in evidence that part of a libel, covenant or promise, 
proved, but not alleged, qualifies or alters the sense of the libel, 
covenant or promise stated, the variance would be fatal, for the 
addition disproves the allegation. 

Thus if the plaintiff' declare on a covenant to repair at all times, 
and the covenant in fact contain the additional words “and at 


(<) See Vol. II. tit. Tender. 

( t ) Supra , 449. 1 Ford’s MS. 404; 

4 T. R. 100 ; 1 Skinn. 347. Bruges v. 
Searle , Carth. 219. 

(u) R. v. Walker , Ford’s MS. 404. 

(#) Mountstephen v. Brooke , l B. & 
A. 224. 

(y) Rickards v. Heather, 1 B. & A. 
29. 


( z ) Vol. II. tit. Deed. South v. Tan- 
ner , 2 Taunt. 294. 

(a) West v. Andretos , 1 B. & C. 77. 

( b ) Supra , 375 ; Vol. II. tit. Libel. 
Squier v. Hunt , 3 Price, 68. Miles v. 
Sheward , 8 East, 7. Handford v. Palmer , 
2 B. & B. 359. 


Excess of 
proof. 


When ma- 
terial. 
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farthest within three months after notice,” the variance is fatal (c). 

So if the plaintiff declare on an absolute promise, and a con- 
ditional one be proved (d). 

So if it be alleged as an absolute covenant or promise, and an 
exception, qualification or limitation, be annexed to it ( e ) ; as, if 
a covenant be alleged to repair generally, #nd the covenant proved 
contain an exception of casualties by fire (/). 

Debt for rent on an indenture ; the omission of an exception, 
referring to a subsequent proviso for the reduction of the rent, is 
fatal, although the reduction is to be made on the happening of a 
certain event, which has not happened (g). 

Where a declaration for assaulting a constable in the execution 
of his office, alleged that he was constable of a particular parish, 
and the proof was that he was sworn in for a liberty, of which the 
parish was part, the variance was held to be fatal (A). 

So if part only of a person's name be averred (i). 

Upon the same principle, a plea of tender of half a year’s rent, 
simply, is not proved by evidence of the tender of half a year’s rent, 


(c) Horsefall v. Testar, 1 Moore, 87. 

(< d ) See Vol. II. tit. Assumpsit.— Va- 
riance. Tate v. Wettings , 3 T. It. 531. 
White v. Wilson, 2 B. & P. 110. Layton 
v. Pearce , Dougl. 1(5. Churchill v. Wil- 
kins, 1 T. It. 447. Secus, if the condition 
merely affect the quantum of damages on 
a breach of contract. Clarke v. Gray , G 
East, 564. Parker v. Palmer , 4 B. & A. 
387. Thornton v. Jones , 2 Marsh. 287. 

(e) See Brown v. Knill, 2 B. & B. 395. 
As, if the promise be alleged as an abso- 
lute promise, and the proof be of a promise 
in the alternative. Perry v. Porter , 2 
East, 2. Cook v. Manstone , 1 N. It. 351 . 
See also Howell v. Richards , 11 East, 633. 
Tempany v. Bernard. , 4 Camp. 20. 

Where the declaration in debt for rent 
alleged a demise for 15 1. rent per annum, 
under a power to make leases for twenty- 
one years, and the evidence was of a demise 
for 15 Z. rent per annum, and three fowls, 
under a power to make leases for twenty- 
one years in possession, and not in rever- 
sion, rendering the |,ncient rent, and not 
dispunishable of waste, the variance was 
held to be fatal, both in misdescribing the 
power as general when it was special, and 
in misdescribing the rent. Sands v. Ledger, 
Ld. Ilaym. 792 ; cited Doug. 641. An alle- 


gation of an undertaking to carry from 
L. to D ., and there to deliver, &c., is not 
satisfied by evidence of an undertaking to 
carry and deliver, See., fire and robbery 
excepted. Latham v. Rut ley, 2 B. & C. 
20. An indictment under the 3 & 4 W. 

& M. c. 9, alleged the letting of a lodging- 
room by contract to James Bew; the 
Judges thought that this imported an ex- 
clusive letting to James Bew. R , v. Bew, 
liuss. & Ry. C. C. L. 480. A demise of 
' three rooms at a certain rate varies from a 
demise of the three, and also a fourth at 
that rent. Salmon v. Smith, 1 9aund. 
202. Yet it seems that a demise may be 
pleaded as parcel without averring the 
whole. As, if A. demise to B. two acres 
for a term, and B, be ejected of one by a 
stranger, he may allege a demise of the 
one. Per Saunders’ arg. 1 Saund. 208. The 
distinction |s, that in the former case the 
contract is described. 

(/; 2 B. & B. 395. 

(i g ) Vavasour v. Ormerod, 6 B. & C. 
430. Secus had the exception been con- 
tained in a distinct clause ; ibid. 

(h) Goodes v. Wheatley , 1 Camp. C. < 
231. 

(i) Arbouin v. Willoughby , 1 Marsh. 
477. 
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requiring the lessor to give change and pay back the* property Excess of 
tax (ft). proof ’ 

It has even been held, that where a statute, in describing the 
subject-matter of aggravated larceny, uses a general term and 
also a specific one, it is not sufficient to use the general for the 
specific description, whete the latter is applicable (Z). 

In assumpsit the consideration is of so entire a nature, that not Contract, 
only muat it be proved to the extent alleged, but an omission to. 
allege any part is fatal ; for if any part be omitted, then the basis 
of the promise is misdescriRed ; it is not true, as stated, that ihe 
defendant’s promise was founded upon the consideration alleged, 
when it was in fact founded upon that and something else which 
is also essential to its support ( m ). 

Where a sailor declared for wages, and the average price of 
a negro slave, due to him in consideration of service during a 
certain voyage, “ to wit, a voyage from London to the coast of 
Africa, and from thence to the West Indies,” and in the articles 
it was described as “ a voyage from London to the coast of 
Africa, from thence to the West Indies or America, and after- 
wards to London in Great Britain, or to some delivering port in 
Europe,” the variance was held to be fatal, notwithstanding the 
scilicet (n). 

But if the additional matter proved does not alter the legal 
effect of that which is alleged, the variance will be immaterial. 

An averment, that in consideration that the defendants had be- 
come tenants to the plaintiff of certain premises, they undertook 
to keep the same in good and tenantable repair, is proved by an 
agreement containing a variety of provisions, and amongst others, 
that the defendants would make good all repairs within three 
months after notice by the plaintiff of the want of repairs; for 
the obligation to repair arises out of the tenancy, and the agree- 
ment was evidence to prove the promise as laid (0). An allegation 


(It) Robinson v. Cook , G Taunt. 33G. 

(7) R. v. Cook, Leach’s C. C. L. 123, 
3d edit. 

(m) Swallow v. Beaumont , 2 B. & A. 
265. Clarke v. Gray, 6 East, 564. Parker 
v. Palmer , 4 B. & A. 387. Thornton v. 
Jones, 2 Marsh. 287. Jones v. Cowley, 
4 B. & C. 445. Vol. II. tit. Covenant — 
Non est Factum — Assumpsit — Vari- 
ance. Where the evidence applied only 
to the second count, in which the regula- 
tions of an association for mutual assurance 
indorsed on the policy were altogether 


omitted, held that as they formed a mate- 
rial part of the contract, the plaintiff could 
not recover, and that as they also qualified 
the consideration stated in the instrument, 
and materially altered the situation of the 
parties in certain cases, it was a fatal 
variance in the statement of the contract. 
Strong v. Rule , 11 BJpore, 86. 

(n) White v. Wilson, 2 B. & P. 110. 

(o) Colley v. Stretton, 2 Bi & C. 273. 
It is in general sufficient to state the con- 
sideration, and the act to be done, the 
breach of which is eomplainei} of. See 
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of a contract for the delivery of gum Senegal, is supported by 
evidence of a contract for the delivery of rough gum Senegal, 
coupled with evidence that all gum Senegal on its arrival in this 
country is called rough ( p ). 

So where the declaration alleged that the defendant had bought 
of the plaintiff a quantity of East India rice, according to the con- 
ditions of sale of the East India Company, at a specified price, to 
•be put up at the next Company’s sale, if required, and itmppeared 
in evidence, that in addition to those conditions the rice was to be 
sofd per sample , it was held that this &as no variance, for it was 
not a description of the commodity, but a collateral engagement 
that it should be of a particular quality (y). 

A variance, which would be fatal if it arose from superfluity of 
allegation, is frequently immaterial when it arises from mere 
redundancy of proof. For the superfluous particulars, wherever 
they are descriptive, must be proved as alleged, although they 
were unnecessary, and are consistent with the proof as far as it 
goes. 

But redundancy of proof is immaterial unless the facts proved, 
but not alleged, are inconsistent with the allegations. Thus, if 
it be alleged, that in consideration of 100 1. A. promised to go to 
Rome, and also to deliver a horse to the plaintiff, and the plain- 
tiff were to fail in proving the latter branch of the promise, the 
variance would be fatal, although he sought to recover in respect 


note (c), and Cotterill v. Cuff, 4 Taunt. 
285. Handford v. Palmer , 2 B. & B, 
359. Gladstone v. Neale, 13 East, 410. 
Crispin v. Williamson, 8 Taunt. 107. 
Mills v. Steward, 8 East, 7. 

(p) Silver v. Heseltine , 1 Chitty, 39. 
See also Parker v. Palmer, 4 B. & A. 387. 
So where the plaintiff declared that the 
defendant had agreed to buy of the plain- 
tiff a large quantity of head-matter and 
sperm-oil in the possession of the plaintiff, 
and the contract proved was for the pur- 
chase of all the head-matter and sperm-oil 
per the Wildman, it was held that there 
was no variance ; for the allegations were 
proved as far as they went, and the addi- 
tional matter proved (that it was oil by the 
Wildman) was immaterial; it did not 
qualify or annex any condition to what 
was stated. Wildman v. Glossop , 1 B. 
& A. 9; vide infra , 462. But it seems, 
that if the declaration alleged an agree- 
ment for goods expected by particular 


ships, a variance would be fatal ; as, if the 
declaration allege an agreement to sell 
goods expected by the Fanny Almira, and 
the agreement proved is for the goods ex- 
pected by the Fanny 'and Almira ( Boyd 
v. Siffhin, 2 Camp. 326). So an agree- 
ment alleged to be for the delivery of all 
merchandisable skins, varies from the 
proof of a contract to deliver all merchan- 
disable calf- skins. B. N. P. 145. 

(#) Parker v. Palmer, 4 B. & A. 387. 
Note, that the goods did not correspond 
with the samples ; but after seeing the 
samples the defendant had taken upon 
himself the disposition of the goods, and 
had put them up to sale at a limited price, 
and bought them in again ; the Court held, 
that after this he could not repudiate the 
contract ; and the jury found that he had 
not repudiated the contract within a 
reasonable time ; therefore the sale was in 
effect complete. 
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of the breach of the former part of the promise only, and the state- Excess of 
ment of the latter part of it was unnecessary. J5ut if he had alleged ^ r 0 ° n ° t y act 
the former part of the promise only, proof that the defendant also 
promised to deliver the horse would be immaterial ; for true it is, 
that for the consideration stated the defendant did promise to go 
to Rome, although in fact he also promised, in addition, to deliver 
the horse. 

But where the subject-matter is entire, a variance in proof shows 
the allegation to be defective, and is therefore material. 

Thus, if the allegation be that the defendant promised to pay 
100/. in consideration of the plaintiff’s going to Rome, and also 
delivering a horse to the defendant, a variance, either in omi<|ing 
to prove the whole consideration, supposing the whole to be alleged, 
or in proving the whole, where part only was alleged, would be 
equally fatal ; for in the latter case the proof would show that the 
consideration for the promise was defectively stated. 

But although the proof of more than is alleged may not preju- Excess of 
dice by way of variance, it seems to be an universal rule that a JlaUable to 
plaintiff* or prosecutor can in no case, by any proof exceeding the increase 
quantity, magnitude, or extent alleged, entitle himself to a larger Ina g eg ” 
verdict than if the proof had not exceeded the description ; for 
although the precise quantity, or extent, or magnitude, need not be 
proved as laid, yet they are so far descriptive that they operate as 
limits which the party himself has prescribed, and which he ought 
not to be permitted to exceed. 

Thus a plaintiff* is always limited by the damages averred ; he 
cannot prove more than one trespass on any one count beyond the 
temporal limit averred (r). 

Upon indictments for larceny in a dwelling-house, the prosecutor 
is bound by the value assigned to each article. 

It is an universal rule, that it is sufficient to prove an allegation Legal 
according to its legal effect (■ s ). eftect * 

Thus a promise to pay may be supported by proof of a written 
instrument, whose tenor is, I promise not to pay, the word not 
having been fraudulently inserted (/). 

Where a certain day is limited for the payment of an antecedent 
debt, an allegation of payment at a particular day is proved by 

(?•) Vol. II. tit. Trespass. effect. R. v. Healey , 1 R. & M. C. C. L. 1. 

(«) See Barbe v. Parker , 1 II. B. 283 ; R. v. Ilurrell, 1 R. &*&!. C. C. L. 296. 

* infra, 479. Where the allegation is made (t) 2 Atk. 32. See also Arnold v. 
according to the fact, there is no ground Revoult, 1 B. & B. 443 ; Vol. II. tit. Bill 
for an objection, on the score of variance, of Exchange. 
that it is not stated according to the legal 
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Legal 

effect. 


evidence of payment before the* day, for payment before is a pay- 
ment at all times (jf). 

In civil cases, and upon indictments for treason and misde- 
meanors, the act of one is the act of all who procure the act to be 
done, although they be absent at the time of the act; and in the 
case of homicide, an allegation that A . struck the fatal blow, and 
that J3. and C. were present, aiding and abetting, is satisfied by 
evidence that B. struck the blow, and that the others were present 
aiding and abetting; for in point of law the act of one is the act 
of all ( 2 ). 

If the terms used in the allegation and proofs be convertible in 
fact, the variance will not be material. 

In assumpsit on an agreement to take certain stock at a valua- 
tion, an allegation that a valuation made amounted to a specific 
sum, is satisfied by evidence of a valuation to that amount, setting 
forth the price of each article, with a condition that if any of the 
pans should prove to be broken the first time of using, an allowance 
should be made thereon, there being no evidence that any of the 
pans were broken at the time specified ( y ). 

An allegation of a contract to deliver stock on the 27th of 
February, is satisfied by evidence of a contract to deliver on the 
settling day, coupled with proof that the 27th was fixed for and 
understood by the parties to mean the 27th (z). 

The plaintiff declared on a contract for the purchase of a certain 
quantity, to wit, eight tons of goods ; the proof was of a contract 
for the purchase of about eight tons ; the precise quantity, which 
was not known at the time of the contract, having been ascertained 
to be eight tons ; and it was held that the variance was not mate- 
rial ( a ). 


(w) Dyer, 222; Vin. Ab. Ev. T. b. Ill, 
112. Secus, where the payment is made 
before the day when the debt becomes due 
by the condition of a bond. Ibid. 

(, x ) Post. Disc. 351 ; 9 R. 67 ; 1 Plow. 
98; 1 Salk. 334. 

(y) Welsh v. Fisher , 2 Moor, 378. In 
Payne v. Hayes (Str. 74 ; B. N. P. 145), 
where the contract declared on was to 
deliver stock on the 22d of August, and 
the evidence of the entry in* the broker’s 
book was a contract for the opening, the 
Yariance wa9 held to be fatal, although it 
was proved to be notorious that the books 
were to open on the 22d, and the broker 
swore that he took the 22d and the open- 


ing to be convertible terms. But this is 
to be considered rather as a mode for 
getting rid of a South-sea contract, than 
as a precedent. An allegation of an 
agreement to take a full cargo ta not satis- 
fied by proof of an agreement to take oil 
board 500 quarters of wheat, although 
that quantity amounted to a full cargo. 
Harrison v. Wilson, 2 Esp. C. 108. Vide 
supra, 460, note (p). 

(z) Wickes v. Gordon, 2 B. & A. 335. 
See the preceding note. 

(a) Gladstone v. Neale, 13 East, 410* 
And see Crispin v. Williamson , 8 Taunt. 
107. An allegation of a promise to re- 
move goods within a reasonabie^time is 
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The allegation that A . uttered a counterfeit note under the false 
pretence that it was a genuine note, may be proved by the fact of 
uttering, though A . said nothing at the time (6). 

An allegation that A • J3. became bankrupt cannof be proved 
but by evidence of a commission (c). It is not sufficient to show 
that a commission might have been supported ( d ). 

All averments in terms which have an authorized legal sense 
and meaning annexed to them must be understood in that sense, 
and are not satisfied by proof according to the popular and vulgar 
sense (e). 

Several of the decisions on the subject of variance are noticed 
in considering the evidence on the particular subjects with which 
they are connected. It may be proper, however, in this place, to 
refer to some of the most general applications of the foregoing 
principles, particularly with reference to allegations of time ( f ) 
and place (g) — parties, and their names (Ji) — their acts (i), and the 
consequences of such acts (/c) — intentions ( l ) — written instru- 
ments ( m ), &c. 

A variance from the formal allegation of the time of committing 
an act is not material, where it is proved to have been committed 
before the commencement of the suit(?i), or the finding of the bill 
by the grand jury in criminal cases (o). 

And autrefoits acquit, upon an indictment' laying the offence on 
one day, may be pleaded to an indictment laying the offence to 
have been committed on a different day (p). 

Although arson be alleged to have been committed in the night- 
time, the offence need not be proved to have been committed in the 
night-time ( q ). 

But where in a declaration the injury is laid with a continuando , 
although the plaintiff' may prove any number of acts within the 
time specified, yet if he go beyond that limit he is confined to a 
single act ; for the allegation, as far as regards the continuation 
and number of injuries, is descriptive (r). 


satisfied by evidence of a promise to re- 
move them in a month, Hore v. Milner , 
Peake’s C. 42 («). 

( b ) R. v. Frecth , Russ. & Ry. C. C. L. 
127. 

(c) Bulkeley v. Lord, 2 Starkie’s C. 
406. 

(i d ) Ibid. 

(e) Vol. II. tit. Parol Evidence. 
Doe v. Benson, 4 B. & A. 586. 

(/) Infra , p. 463. 

{g) Infra, p. 465. 


(h) Infra , p. 470. 

( i ) Infra , p. 473. 

(k) Infra , p. 475. 

(l) Infra , p. 477. 

(m) Infra , 477. 

(n) 2 Haw. C.46, s. 179; 2 Ins. 318. 

(o) Ibid. 

(p) Syer*scase,8 Inst. 23, R. v. Vane , 
Keb. 164. 

(q) R. v. Minton , East’s C. P. 1021. 

(r) See Trespass, and supra, But 

upon the trial of a traverse of ah inquisi- 
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If the facts A . and B. be each of them material, but their pri- 
ority in point of time be immaterial, a variance from* the priority 
as alleged will not be material (s) ; as, if a declaration on a policy 
of insurant allege that after the making the policy the ship sailed, 
when in fact she sailed before (t). 

Where the consideration for a guarantee for 6,000 1. was alleged 
to be credit to be given by C. Co* to JD. Co . in a manner then 
and there agreed upon between the parties, and the proof of the 
guarantee consisted in evidence of several letters from the defend- 
ant, in one of which he stated that he had given the guarantee for 
such arrangements as might be entered into, it was held that there 
was no variance from the legal effect ( u ). 

In the same case, another count alleged the consideration for a 
guarantee for 8,000 1 . to be that C. Co. would give V. and Co. 
credit in manner then and there agreed upon, and it was held that 
there was no legal variance, although it appeared from the letters 
that C. Sf Co. had then credited V. Sf Co. to the amount of 6,000 l. 
of the 8,000/. under the former guarantee ( x ). 

But an allegation of an executory consideration is not satisfied 
by evidence of an executed consideration (y). 

An allegation that a party is possessed for the remainder of a term 
of years, is satisfied by evidence that he is tenant from year to 
year (z), or for a fraction of a year (a). 

Where the defendant in replevin avowed the taking as a com- 
moner damage-feasant, and the plaintiff* alleged that J. S. was 
seised of a house and land, whereto he had common, and that he 
demised to him to hold from the 25th day of March next before 
for a year, and the defendant traversed the lease modo et forma , 
and the jury found that J. S. made a lease to the defendant on the 


tion in the Exchequer, which found that a 
Crown-debtor was indebted to the Crown 
in a specific sum for duties due between 
two assigned periods, and it appeared in 
evidence that the debtor was indebted in a 
different sum for duties accruing for a dif- 
ferent period, it was held that the period 
alleged might be rejected as surplusage, 
i?. v. Franklin , 5 Price, 614. 

(*) Peppin v. Solomon, 6 T. R. 496. 
Young v, Wright, 1 Camp. 139 ; Doug. 
497. 615. Matthie v. Potts , 3 B. & P. 
23. Secus where the time is material. 
Abitbol v. Bristow , 6 Taunt. 464. 

(*) Peppin v. Solomon , 5 T. R. 490. 
Young v. Wright , 1 Camp. 139} Doug. 
497. 515. Supi'a, note (s). 


(u) Irving $ others v. Mackenzie , 1 B. 
& B. 523. 

(x) Ibid. 

(?/) 3 Lev. 98 ; Com. Dig. Action on the 
Case — Assumpsit, F. 6. An averment by 
way of consideration that A. had paid 
a sum of money, is not supported by evi- 
dence of consideration that A . would pay 
that money. Amory v. Merryweather , 
2 B. & C, 573. Secus, where an executed 
consideration is alleged, and the law im- 
plies the duty. Streeter v. Horlock , I 
Bing. 34. 

( z ) Bottingv . Martin , 1 Camp. 317. 

(a) Lit. s. 67. 
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25th of March, for one year, it was held that the plaintiff was 
entitled to judgment (ft). 

The allegation of place is either merely formal, or it is descrip- 
tive ; where it is merely formal, proof is unnecessary, even on 
indictments on criminal charges (c), and in actions for local offences 
it is sufficient to prove the offence to have been committed within 
the county ( d ). 

Where it is doubtful whether the allegation be merely formal, 
or it be descriptive, the allegation will be referred to venue, rather 
than to description (e), even although the action be of a local 
nature (f), and the existence of such a parish will be immate- 
rial ( g). 

And where the place of doing an act is precisely alleged, if the 
description be wholly immaterial, the ground of charge or of com- 
plaint not being local, the description may, it seems, be rejected 
as surplusage. As, if a robbery be alleged to have been committed 
near a highway, when it was in fact committed in a dwelling-house, 
and not near a highway (ft) ; or in a field near the highway, and 
the jury find that it was not committed near the highway (z); or 
in the dwelling-house of A. 13. where the ownership cannot be 


(h) Ilob. 72 ; II. N. P.300. The reason 
assigned is, that although the lease proved 
was not the same with that alleged, yet 
that the substance of the issue was, whether 
the plaintiff had such a ^pase as entitled 
him to use the common. Hut it was said, 
that he must not depart altogether from 
the form of the issue, as if it had been 
proved that he had a right of common by 
lease from another. 

(r) 2 IIuw. c. 40, s. 181; Salk. 288; 
2 Hale, 201 ; Keb. 13. 33. By the pro- 
visions of the slat. 7 Hen. 5 ; 9 Hen. 5, 
c. 1 ; 18 H. 0, e. 12 ; if there be no sneli 
vill or place within the county, the indict- 
ment is void. The objection was taken in 
the case of H. v. Goldsmith , 3 Camp. 73, 
before Lawrence, J. on the Oxford Circuit, 
Sumin. Assizes, 1808, and the learned 
Judge reserved the point ; hut the prisoner 
was afterwards acquitted. In R. v. Dow- 
ling , 1 It. & M. 433, on an indictment for 
highway robbery, it was held to be unne- 
cessary to prove that such a parish as that 
alleged existed in the county. 

(< d ) See Warren v. Webb , 1 Taunt. 371 ; 

VOL. I. 


infra , 408, note (</) ; Cro. Eliz. 91 1 ; Yel. 
12. In an action for running foul of posts 
fixed in a river supporting the plaintiff’s 
wharf, it is necessary to prove the posts or 
wharf to be at the place alleged, under a 
videlicet. Hamer v. Raymond , 5 Taunt. 
789. Vol. IT. tit. Nuisance. 

(e) Jefferies v. Duncombe, 11 East, 
220. Vol. II. tit. Case, Action on. 
2 Camp. 3; 4 T. K. 501. 

(/) 2 East, 437. 

(g) 11 East, 220; 3 Camp. 3. Kirtland 
v. Poumett , 1 Taunt. 570; where in an 
action for use and occupation, it was held 
to be unnecessary to state in what parish 
the premises are situate; and that if the 
parish be described by a wrong name, it is 
immaterial, if it be described by a name 
generally known, and which therefore could 
not mislead the defendant. But see Wil- 
son v. Clarke. 1 Esp. C. 273 ; and Pool v. 
Court, 4 Taunt. 700. 

{]() R. v. Summers others , East’s 

r. C. 785. Folder's case, ibid. It. v. 
Darn ford §* Newton, ibid. 

(i) War die's case, East’s P. C. 785. 

IT II 
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Place. proved (ft), the variance is immaterial, for the statute takes away 
clergy generally. 

(A) It was so § held in Pye's case, (East’s all were acquitted ; for the crime was the 
P. C. 785,) where the robbery was laid to riot, and the whole offence was charged 
have been committed in the dwelling- under that spec ideation and description, 
house of Aaron Wilday, and the robbery So of the playhouse. Indictment for aetirg 
was proved, but it did not appear who was a play, and speaking obscene words in 
the owner, and the variance was held to be such a parish, in a playhouse in LiucolnV 
immaterial. So in Johnston's case, where Inn Fields; if there be no playhouse in 
the robbery was alleged to have been Lincolri’s-Inn Fields the defendant must be 
committed in the dwelling-house of Joseph acquitted; for though the words are not 
Johnston, and it appeared that the robbery local, yet these are made so. One may 
was committed by the prisoner, Sarah make a trespass local that is not so. If 
Johnston, in the dwelling-house of her the speaking had been alleged in Lincoln’s- 
husband, hut his Christian name did not Inn Fields, then it had been laid as venue ; 
appear. East’6 P. C. 78G. hut here it is otherwise, for here it is 

But in Dur ore's case ( Leach’s C. C. L. alleged as a description where the play- 
290), where the prisoner was indicted house stood. In the principal case, part is 
under the Black Act for maliciously shoot- Jocal, and part is not local : the cublculum 
ing at A. Sanders, in the dwelling-house of is local ; the taking and carrying away is 
James Brewer and John Sanday, and it not local; but all is put together as one 
appeared that the Christian name of entire fact, under one description, and you 
Brewer was not James but John, the cannot divide them. See also 2 Haw. c. 40, 
variance was hel l to be fatal. But the ». 181,, which cites the case of if. v. Cra- 
wfords of the stat. (9 Geo. 1, c. 22,) are nage, and Fielding’s Penal Law, 017 ; and 
“ who shall maliciously shoot at any per- lays it down too generally, that if an of- 
son in any dwelling-house or other place.” fence be laid in a parish, in the house of 
This case, which was decided by Hotham, J. 8 ., a variance will be fatal. This posi- 
B., seems to have been completely over- tion, however, is contrary to the cases 
ruled by Pye's case , which was later, and above cited, and 19 not warranted by the 
decided by all the Judges. case of It. v. Cranage , Salk. 385, which 

It has been said, that where an injury was founded on the consideration that the 
is partly local, and partly transitory, and offence was partly local. 

a precise local description is given, a And where a trespass to goods is enn- 
variancc in proof of the place is fatal nected with a local trespass, a transitory 
to the whole; for the whole being one count has been held to be necessary in 

entire fact, the local situation becomes do- order to avoid locality. Smith v. Millus, 

scriptive of the transitory injury (It. v. 1 T. R. 475. 

Cranage , Salk. 585.) The defendants wore In Puller’s N. P. 5, it is laid down, that 
indicted for riotously assembling at the if it be alleged in an action for slander 
parish of 8t. Giles in the Fields, and that the defendant in clausa cccleme Lick- 
breaking and entering the bed-chamber of field, spoke the words, the place being 
Sarah S. in the dwelling-house of David laid not as a venue , but as a description 
James , and taking and carrying away of the offence, must be proved. But a 
thirty yards of 9tuff. Upon evidence, it quocre is subjoined in the margin. Yet 
appeared to be the dwelling-house of notwithstanding the above authorities, con- 
David Jameson ; and Lord C. J. Parker sidering that it is settled that a defendant 
held that the indictment could not be sup- may be found guilty of part of that with 
ported ; and he said that this was not like which he is charged, if it amount to an 
the case 2 Roll. Ab. 667. And he cited indictable offence, qu . whether he may 
The Queen v. Sudbury. Indictment for not be convicted of that which is merely 
an assault and battery laid as a riot; two transitory, although the prosecutor fail as 
were acquitted, and two found guilty, and to the local part by reason of variance. 
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§o in an action for running down the plaintiff’s boat in the Place. 
Thames, near the Half-way Reach, proof that it was done in the 
Half-way Reach is sufficient, the place being perfectly imma- 
terial (/). 

But it seems that wherever the allegation of place is descriptive 
of the terms of a contract, the proof must correspond with the 
averment. 

Thus, if in an action against a carrier the contract be alleged to 
be to carry from A . to JB., the termini are material (m). 

So where the defendant’s tenancy of land in F. was alleged to 
be the consideration of his promise to treat it in a husband-like 


manner, and it was proved that 
variance was held to be fatal (n). 

See the case of R. v. White, East’s P. 0. 
780; Leach’s C. C. L. 286. R. v. Wood- 
ward, East’s P. C. 780; Leach’s C. C. L. 
287 ; where, although it was held that the 
prisoners could not be found guilty, either 
of burglary, or under the stat. of Anne, of 
stealing in a dwelling-house to the amount 
of 40 s. 9 by reason of variance in the name 
of the owner of the dwelling-house, yet it 
does not appear that the objection was 
held to extend to the simple larceny. And 
in R. v. J)avis , East’s P. C. 780, where 
the prisoner was acquitted of a burglary 
alleged to have been committed in the 
dwelling-house of William Pearce, and it 
appeared that it was the house, but not 
the dwelling-house of Pearce, the prisoner 
was recommended to mercy upon condition 
qf transportation . 

As a defendant may be convicted of the 
transitory part of an offence, though he 
be acquitted of the local part ; and as it 
seems to be now established, that if the 
transitory part alone had been charged he 
might have been convicted, notwithstand- 
ing the variance from such local descrip- 
tion, it seems to follow that he may be 
convicted of the transitory part alone, 
notwithstanding such a variance ; for as 
neither mere locality alone, nor the omis- 
sion to prove the whole of the charge, 
would have been fatal, it is difficult to 
conceive why the conjoint variance should 
be fatal. 

(0 Dretory v. Twiss , 4 T. It. 558. 

(m) Tucker v. Cracklin , 2 Stark ie’s C. 
385. A declaration alleging a retainer, to 


the land was in F . and C. 9 the 


cause the plaintiff’s ship to proceed to 
Gottenburgh , in order that she might 
afterwards proceed to Petersburgh , is not 
proved by evidence of a retainer to cause 
the ship to proceed to Gottenburgh , and 
afterwards, under particular conditions, to 
Petersburgh. Lopes v. l)e Tastet y 1 11. 
& B. 538. See also White v. Wilson, 2 B. 
& P. 116. In the case of Frith v. Grey , 
(4 T. It. 561, n.), in an action for not 
procuring the plaintiff a booth at a horse- 
race to be run on Barnet Common, in the 
county of Middlesex , it was proved that 
the whole of Barnet Common was in the 
county of Hertford. But Lord Mansfield 
and the rest of the Court, on a motion for 
a new trial, on the ground of variance, 
held, that as it was perfectly Immaterial 
whether Barnet. Common was in Middle- 
sex, or not, those words might be rejected 
as surplusage. Sed qu. — Where the de- 
claration was laid in tort, and stated the 
delivery of a parcel at Chester, in the 
county of Chester, to he carried to Shrews- 
bury, and it appeared that, the delivery 
was at Chester within the county of the 
city of Chester, it was held that the vari- 
ance was immaterial, no evidence being 
given that there was such a place as 
Chester within the county at large, and in 
common parlance Chester means Chester 
in the county of Chester. Woodward v. 
Booth , 7 B. & C. 301. 

(n) Pool v. Court , 4 Taunt. 700 ; and 
see Guest v. Caumont , 3 Camp. 235. 
Vol. II. tit. Use ant> Occupation. 
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So in an action of covenant on a lease of coals, where the decla- 
ration alleged the lands to be situate in the parish of B. and 
instead of in the parishes of B . and M . (o). 

In trespass, every part of the description of the place is mate- 
rial, and must be strictly proved (p). 

An action for a nuisance to the plaintiff’s real property, whether 
corporeal or incorporeal, is local, and the action must be brought 
in the county where the property is situate ( q ). 

But it is not necessary to describe the precise local situation 
either of the property injured, or of the gravamen (r). 

And unless a precise description be given, the place mentioned 
will be ascribed to venue , and not considered to be descriptive (s). 

But if in such case a precise local description be given, it must 
be proved as laid, and a variance will be fatal ( t ). 

Proof that the place is usually and commonly known by the 
description used in the declaration is sufficient. 

Where, in an action for a nuisance to the plaintiff’s house, “ at 
Sheerness, in the county of Kent,” it was proved that the house 
was situated in the adjacent parish of Minster, but that both places 
were usually known by the name of Sheerness, it was held to be 
sufficient (m). 

Where the local description of property within a parish is mate- 
rial, it is sufficient to prove it to be a parish by general reputation, 
having churchwardens and overseers belonging to it, although it be 
in fact but a hamlet (x). 

And where premises are described to be situated in a particular 
parish, it is sufficient to prove that the parish is usually known by 
the name of description ( y). 


(o) Morgan v. Edwards, 2 Marsh. 90 ; 

470. But it was also held that an 

allegation that the lands were in the occu- 
pation of A., B. and C., instead of in the 
several occupations of A., B. and C., was 
sufficient. 

( p ) Per Lawrence, J. in Vowles v. 
Miller , 0 Taunt. 109. But it is sufficient 
to prove a trespass in some part of the 
place described, although other part be- 
longs to the defendant. Stevens v. Whist- 
ler, 11 East, 51. 

(q) Mersey $ Irwell Navigation Co. 
v. Douglas , 2 East, 497. And where no 
local situation in such case is alleged, it 
will l>e presumed to be situate in the 
county specified in the margin ( Warren v. 
Webb, 1 Taunt. 979.) Thus, an allegation 


that the defendant suffered a spout to be 
out of repair at A. in the county of B., is 
equivalent to an averment that it wus 
situated there. Warren v. Webb , 1 Taunt. 
379. 

(r) Mersey fy Irwell Navigation Com- 
pany v. Douglas, 2 East, 497. 

(*) Ibid. 

( t ) 2 East, 500, n. Hamer v. Ray- 
mond, 5 Taunt. 789. Supra, 407. 

(u) Burbige v. Jakes, 1 B. & P. 225. 
And semble, tln> allegation might at all 
events have been referred to venue. Supra , 
465. 

(a?) 2 Camp. 5, n. See Kirtland v. 
Pounsett , 1 Taunt. 570. 

(y) Kirtland v. Pounsett, 1 Taunt. 570. 
Goodtitle v. Walter, 4 Taunt. 671. Per 
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And proof tlmt the parish is usually described by the name of a 
Saint, or by any another addition, which is omitted in the plead- 
ings, will not be material ( z ). 

In ejectment, the premises were alleged to be situate at Farn- 
ham, but were proved to be situate at Farnham Royal, and it was 
held to be sufficient, as it was not shown that there were two 
Farnhams (a). 

So where the penalty in a conviction was adjudicated to the poor 
of the parish of St. Mary, Lambeth, but the offence was proved to 
have been committed in the parish of Lambeth, it was held to be 
sufficient, there being no evidence to show that there were two 
parishes of that name (ft). And although there be two parishes of 
the general name, the general description will be sufficient (c). 

But where, in trespass for breaking and entering a house situate 
in the parish of Clerkenwell, it was proved that there were two 
parishes in Clerkenwell, the one known by the name of St. John, 
the other by the name of St. James, but that the whole was gene- 
rally known by the name of Clerkenwell, the description was held 
to be insufficient ( d ). 

And where, in an action for an excessive distress, the premises 
were laid to be in the parish of St. George the Martyr, Bloomsbury, 


Mansfield, C. J., in Vowles v. Miller , 
3 Taunt. 140. 

( z ) In Goodtitle v. Walter , 4 Taunt. 
671, the Court said that the case in which 
the variance between the parish of Chelsea 
and the parish of St. Luke, Chelsea, had 
been held to be fatal, ( Wilson v. Clerk , 1 
Esp. G. had been overruled by the 

case of Kirtland v. JPoumett , 1 Taunt. 
570. See Morgan v. Edwards , 6 Taunt. 
394. 

(a) Doe v. Salter, 13 East, 9. Where 
a conviction for performing a stage enter- 
tainment without licence, alleged the fact 
to have been done at the Coburg Theatre, 
in the parish of St. Mary, Lambeth, and 
the adjudication of the penalty was to the 
poor of the parish of St. Mary, Lambeth, 
and the evidence stated that the theatre 
was in the parish of Lambeth, it was held 
to be no variance, for it did not appear 
that there were two distinct parishes so 
named. R. v. Glossop , 4 B. & A. 610. 

(5) R. v. Glossop, 4 B. Sc A. 616. And 
note, that Lord Ellen borough said tiiat the 


variance would not be material in eject- 
ment. 

(c) Doe d. James v. Harris, 5 M. & S. 
3*26. In that case a fine described tiie 
lands as situate in the parish of Westbury ; 
there were .two parishes of that name, 
Westbury-on-Trym, and Westlmry-on-Se- 
vern, iu the latter of which the premises 
were situate, and it was held that there 
was no variance. S. P. 1'aylor v. Wil- 
liams, 3 Bing. 449. For the description is 
correct, as far as it goes ; there is no va- 
riance, although the two parishes are 
usually distinguished by an addition. 

(d) Taylor v. JJooman, 1 Moore, 161. 
I'amen qu . The plaintiff was nonsuited ; 
and a new trial was moved for on an 
affidavit stating that the whole district 
was generally known by the name of St. 
James, Clerkenwell, and statutes were 
referred to in which it was so described. 
Gibbs, C. J., observed, that the Acts re- 
ferred to were not part of the public sta- 
tutes ; but the Court gave leave to amend, 
on payment of costs, by adding another 
count. 
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Place. and were proved to be in the parish of St. George, Bloomsbury, it 
was held that the description was improper (e). 

Where the premises in ejectment were described as situated in 
the united parishes of St. Giles in the Fields, and St. George, 
Bloomsbury, and it appeared that the premises were in fact 
situated in the parish of St. George, Bloomsbury, and that the 
parishes were united by Act of Parliament for maintaining their 
poor, but for no other purpose, the variance was held to be 
fatal (/). 

Where the premises in ejectment were alleged to be situate in 
the parish of West Putworth and Bradworthy, and it was proved 
that part were in the parish of West Putworth, and part in the 
parish of Brad worthy, it was held to be sufficient ; and that the 
declaration was to be construed as alleging the premises to be so 
distributively situated ( g ). # 

In an action for non-residence, the description of the parish of 
St. Ethelburgh for Saint Ethelburgha, is fatal (A). 

An allegation that A. B. was a constable of the parish of St. 
Paul, Covent Garden, is not satisfied by evidence that he was pre- 
sented as a fit person to serve as constable for that parish, but sworn 
in to serve for Westminster generally (z). 

Name. As natural persons, as well as aggregate corporate bodies, must 

be described by name, an allegation of the name of any such per- 
son or body, whose existence is essential to the claim or charge, 
is necessarily descriptive , and consequently a variance is generally 
fatal. Where, however, the name of * party to the action or 
indictment is mistaken, the objection must be taken by plea 
of the misnomer in abatement, and cannot be taken by a plea in 
bar (j). 

Misnomer. Where a corporation was sued by the name of the Mayor and 
Burgesses of Stafford, and, on production of the charter, it ap- 
peared that they were u The Mayor and Burgesses of the borough 
of Stafford, in the county of Stafford,” the Court held that the 
variance was not fatal, under a plea of not guilty to a declaration 
in case, but that the misnomer might have been pleaded in abate- 

(e) Harris v. Cooke , 2 Moore, 587. The (g) Goodtltled. Brembridge v, Walter, 
Court said that it should have been de- 4 Taunt. 671. See the case of Morgan v. 
scribed by its known and popular name, Edwards, 2 Marsh. 96 ; supra , 468. In 
and not by its general description; 8t. the latter case the evidence varied from 
George, Bloomsbury, was dedicated to king the written description in the lease. 

George the 1st, and St. George the Martyr ( h ) Wilson v. Gilbert , 2 B. & P. 283. 
is quite a distinct parish. ( i ) Goodes v. Wheatley , 1 Camp. 231. 

(/) Goodtitle <L Pinsent v. Lammer- (j) Morley v. Law, 2 B. & B. 34, Bee 
man, 2 Camp. 274* Gardner v. Walker, 3 Ans, 1)35. 
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merit ( k ). But if there be no such corporation the objection is Miinomor. 
available in bar (Z). 

Upon the trial of an ejectment on the demise of the mayor, &c. 
of the borough town of Mai don, it appeared from the charter that 
they were incorporated by the description of the mayor, &c. and 
commonalty of Malden ; and it was held that the variance was 
immaterial, the charter showing that Malden was a borough 
town (m). 

The misnomer of persons whose existence is essential to the of persons, 
charge or claim is usually a fatal variance. 

An indictment charging the prisoner with having personated 
M‘Cawn, is not satisfied by proving his personation ot M'Carn ( n ). 

So Couch for Crouch is a fatal variance, in the description of a 
party to a bill of exchange (o). 

So a misdescription of a name of dignity will be fatal. 

The declaration in an action for a malicious prosecution alleged 
that the defendant went before R . C. baron Waterpark, of Water - 
fork , in the county of A . ; the proof was, that he went before R. C. 
baron Waterpark, of Waterpark , in the county of A . ; and the 
variance was held to be fatal (/>). 

An allegation that J. S. f otherwise R . S., made a deed, is not 
supported by evidence that J. &. made a deed by the name of 

R . S. ( S ). 


(A) Mayor and Burgesses of Stafford 
v. Bolton , 1 B. & P. 40. In an action for 
stock, the South Sea Company ^re de- 
scribed as trading ad Maria A ustral, and it 
was held that the variance was fatal; hut 
the plaintiff had leave to amend. Tamil 
v. Ayns worth, Str. 787 ; infra, 478. 

(l) Ibid, and Bro. Misn. 73. 

(m) Doe v. Miller, 1 B. & A. 699. And 
sec the cases of the Bean and Chapter of 
Carlisle , 10 Co. 124; of the Dean and 
Canons of Windsor, ibid. Dr. A gray’s 
case , 11 Co. 10; Cro. Eliz. 810. 

(«) R. v. Tassett , cor. Wood, B., Kent 
Lent Ass. 1818, and afterwards before the 
Judges. Tarhart for Tabart Is a fatal 
variance in a hail-piece ( Bingham v. 
Dickie, 5 Taunt. 514.) So if the plain- 
tiff on a bail-piece be described as Chris- 
tian Nicholas Venn, instead of Daniel 
Nicholas Venn; they are not hail in the 
cause, and the Court will not amend the 
bail-piece, but give judgment oil the plea 
of nul tiel record. Venn v. Warner , 3 


Taunt. 263. So Shakpear for Sliakespear, 
on a plea in abatement. If a defendant 
be arrested by a wrong Christian name, as 
Berend for Bernard, the Court will dis- 
charge him on motion ( Wilks v. Lorck, 
2 Taunt. 899). See also Smith v. Junes, 
4 M. & S. 300. So where a party having 
two Christian names is sued by one only 
( A rbouin v. Willoughby, 1 Marsh. 477.) 
Secus , where he has dealt, with the party 
by the name by which he is sued ( Walker 
v. Willoughby, 6 Taunt. 530; S. C. 2 
Marsh. 230) ; or where the name is idem 
sonans, as Benedetto for Beneditto . A bit - 
hot v. Benedetto , 2 Taunt. 401. See R . 
v. Foster, Russ. & By. 412. 

(<?) Whitwell v. Bennett, 3 B. & P. 
550. So if in an action on the statute of 
usury, a bill of exchange be alleged to be 
drawn on John K. instead of Abraham, K. 
Hutchinson v. Piper, 4 Taunt. 810. 

(p) Walters v. Mace, 2 B. & A. 756. 

(q) Iletchman v. Shutbolt, Dyer, 277 b, 
pi. 9. 
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So a declaration against a party in his right name, alleging that 
he executed a bond in a different name, is bad (r). 

The description of a peer of Ireland by his Christian and family 
name and title , was held to be sufficient, the insertion of the sur- 
name being no variance, for the Court will not intend the two to be 
only his Christian name ( s ). 

If the plaintiff allege that a promissory note was made payable 
to him, or that a promise was made to him, and on proof of the 
instrument or contract it appears to have been made to another, it 
is no variance if the plaintiff show that he was the person really 
meant, for that is the legal effect (f). 

Where a person is described by name simply, without addition, 
proof that there are two persons of that name is no variance, for 
the allegation is still true. 

Upon an indictment for an assault upon Elizabeth Edwards , it 
appeared that there were two of that name, mother and daughter, 
and that in fact the assault had been made upon the daughter ; 
and the conviction was held to be good ( u ). 

But a description of persons by the name by which they are 
commonly known is usually sufficient. 

Proof that certain officers in the town of A ., within the parish 
of JB., have always been called the churchwardens of A., is suffi- 
cient to warrant the description of them as the churchwardens 
of A. (#). 

And proof that the name alleged is the reputed name, is usually 
sufficient. 

When an indictment charged the prisoner with having stolen 
the property of Victory , baroness Turkheim, the prosecutrix ; and 
the proof was that her real name was Selina Victoire ; that baroness 
Turkheim was her real title, but that she was usually known by the 
name of Baroness Turkheim; the Judges held that the description 
was sufficient (y). 


(r) Gould v. Barnes, 3 Taunt. 504. 

(if) Rex v. Brinklett, 3 C. & P. 416. 

( t ) Willis v. Barrett , 2 Starkie’s C. 29. 
Moller v. Lambert , 2 Camp. 548. And 
see Bass v. Clive, 2 M. & S. 282. Secus, 
In the case of a writ. Scandover v. 
Warne, 2 Camp. 270, or specialty. 

( u ) R. v. Pearce , 3 B. & A. 579. But 
if father uud son be both called A. B., by 
A. B. simply the father shall be intended. 
Lepiot v. Brown , 1 Salk. 7. Wilson v. 
Stubbs , Hob. 330. Sweeting v. Fowler, 


1 Starkie’s C. 106. tit. Bills of Ex- 
change. 

(a?) Stead v. Heaton, 4 T. R. 669. 

(y) Suit's case , Leach, 1005. See also 
Mary Graham's case , Leach, 619. On 
an information for offering a bribe to one 
T. J>., an officer of the customs, to allow 
bugles to pass, held that it was no variance 
that the officer’s name was T, T . D., and 
not merely T. B., it being in evidence that 
he generally went by the latter name, nor 
secondly, that the articles were beads, and 
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It is (sufficient if the name be idem sonans : on an indictment for Misnomer 
assaulting John Whyneard, the evidence was of an assault orf one of persons, 
who spelt his name Wynyard, but it was commonly pronounced 
Winniard, and the conviction was held to be right (#). 

The misnomer of a party to the proceeding, whether civil or 
criminal, can usually be taken advantage of by plea in abatement 
only, and is immaterial where the defendant pleads in bar. 

And where a defendant in assumpsit has let judgment go by 
default, the other defendants cannot take advantage of a misnomer 
of that defendant, proof being given that he has been served with 
process ( a ). 

Where the defence to an action by Elizabeth H. was, a judgment 
against the defendant, as garnishee, in the mayor's court, in an 
action against the present plaintiff, in which she was called 
Eliza H.y satisfaction having been entered, it was held that the 
variance was not material, proof having been given that she was 
known by*the name of Eliza, as well as by that of Elizabeth ( b ). 

If plaintiffs describe themselves as the assignees of A ., proof Character, 
that they are assignees under a joint commission against A. and B. 
is no variance (c); 

To satisfy an allegation that a party did a particular act, it is Act. 
sufficient to prove that the act is his in legal effect. ^ 

In an action of debt against B . alontf, on a joint bond of A. and 
B. 9 where B. pleads payment, proof that A . paid the debt will 
support the issue ( d ). 

Debt on bond agains^ the executors of Stalwood ; plea that 
Hicks was a co-obligor, and that on a day specified Hicks and 
Stalwood paid the money ; it was held that this was proved by 
evidence that Stalwood paid one half during his li e, and Hicks 
the remainder after liis death (<?). 

In an action on the case against the master of a ship for loss of Parties, 
goods, it was alleged that the plaintiff was to pay the defendant, 


not bugles, it appearing that the defen- 
dant himself had treated them as bugles, 
and that they were usually called by that 
term; held also, that an entry of cus- 
tomed goods by bill of sight, under 6 
Geo. 4, c. 107, s. 23, obtained by fraud, 
was no protection to the landing without 
entry. Attorney-General v. Hawkes , 1 C. 
& J. 121 ; and 1 Tyrw. 3. 

(z) M. v. Foster , Russ. & Ry. C. C. L. 
412. But where the indictment charged 
the murder of George Lakeman Clarke, a 
bastard child which had been christened 


by the name of George Lakeman, the 
mother’s name being Clarke, but the child 
had not acquired her name by reputation, 
it was held to be a misnomer. JR. v. Clarke , 
1 Russ. & Ry. C. C. L. 335. 

(a) Dickenson v. Bowes , 16 East, 110. 

(b) Huxhani v. Smithy 2 Camp. C. 10. 

(c) Harvey $ others v. Morgan , 2 
Starkie’s C. 17. Vide Vol. II.. tit. Trover. 
— Variance, and tit. Bankruptcy, App. 

(d) P. C. Ann. 133. 

(e) Groves v. The Executors of Stal- 
wood, Ann. 133. 
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but the jury found that the plaintiff was to pay the shipowners, 
and that the latter were to pay the defendant ; and the Court held 
that the allegation was supported, since the plaintiff did in effect 
pay the defendant (/). 

In an action by the cdhsignor of goods against the carrier, on an 
. undertaking to carry them for a certain hire and reward, to be 
paid by the plaintiff, proof of an agreement, as between the con- 
signor and consignee, that the latter shall pay the carriage, does 
not disprove the allegation, the consignor being in point of law 
liable to the defendant (g). 

An allegation in an action on an indemnity bond, that A. and 
B. (the parties indemnified) advanced certain money to D., is 
satisfied by proof of the advance of. the money by A ., B . and C., 
the latter being a dormant partner (A). 

Where the fact alone is material, and the agent immaterial, a 
variance as to the latter will not be fatal. If a declaration on a 
bill of exchange aver a presentment by A . J?., it is sufficient to 
prove a presentment by another (i). 

In all civil cases, and in prosecutions for -misdemeanors, it is a 
general rule, that an allegation that a party did ah act is sustained 
by evidence that he caused it to be done by another, according to 
the well-known maxim qui facit per alium facit per se. 

In an action against A . fbr damage occasioned by his negligence 
in driving a carriage, it is Sufficient to prove that the damage was 
occasioned by the negligence of his servant (A). 

An averment that the defendants accepted a bill of exchange 
is satisfied by evidence of an acceptance by their authorized 
agent (/). 

But an allegation that the plaintiff employed A. to repair damage 
to a house, and to alter a room, is not supported by evidence that 
an insurance company employed A. to repair, and that the plaintiff 
employed him to alter the room (m). 

An allegation that A. sold a chattel to B. by writing, is not 


(/) Morse v. Stall , 1 Ventr. ‘238. 

(g) Moore v. Wilson , 1 T. R. 6.59. And 
see Jordan v. James , 5 Burr. 2680. Vale 
v. Bayle, Cowp. 294. 

( h ) Harrison , v. Fitzhenry , 3 Esp. C. 
238. 

(i) Boehm v. Campbell, 1 Gow. 55. 

(ft) Brucker v. Fromont , 6 T^R. 659. 

If A. and B., being carriers, horse a cart 
each for his own share of the road, they 
lire jointly liable for the negligence of the 


servant of cither. Waland v. Hiking, 1 
Starkie’s C. 272. But as to allegations 
that the principal has subscribed an instru- 
ment, which has in fact been subscribed 
by an agent, see Levy v. Wilson , 5 Esp. 
C. 180. Helmsley v. Loader , 2 Camp. 
450; Vol. II. tit. Agent. 

(/) Heys v. Hescltine , 2 Camp. C. 604. 
See Coare v. Giblett, 4 Esp. C. 231. 

(*») Withcrinyton v. Buckland , Ann. 
309. 
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proved by evidence that B. was the purchaser at an auction, and 
that A* s agent wrote JS.’s name, as the buyer, in the printed 
catalogue, and that B. gave his promissory note for the sum ( n ). 

An averment of an agreement to deliver goods to A. is not 
proved by evidence of an agreement to deliver goods to the bearer 
of a receipt for the goods given by the defendant (0). 

Where the consideration was alleged to be the releasing certain 
goods distrained for rent to the tenant, and evidence was given 
of a promise on consideration of returning the goods to the plaintiff, 
the variance was held to be fatal ( p ). 

In an action for an amercement in a court-leet, an allegation 
that the court was held before the steward is not proved by evi- 
dence that it was held before his deputy (« q ). 

An averment of an absolute assignment, alleged as a consi- 
deration for a promise, is not supported by proof of a qualified 
assignment (r). • 

Where a wrongful act and an injurious consequence are alleged, 
the consequence must be shown to result immediately from the 
act ; it is not sufficient to connect the act with a remote conse- 
quence, by evidence of intermediate causes. 

Where the plaintiff alleged that the defendant placed and con- 
tinued a heap of earth, by means of which the refuse-water was 
prevented from flowing from the plaintiff’s house to a certain ditch, 
and the proof was that the earth had been so placed originally as 
not to obstruct the water, but that in process of time the earth was 
trodden down, and fell into the ditch, and obstructed it, it was 
held to be a variance (s). 

An allegation that the defendant diverted and turned a stream 
of water, is not proved by evidence that by interrupting its course 
and penning it back he caused it to overflow the plaintiff ’s pre- 
mises (t). 

An allegation of damage from the unskilful steerage of the 
defendant’s ship, is not satisfied by evidence of damage from the 
improper stowing of the defendant’s anchor (u). 


(n) Symonds v. Ball, 8 T. R. 151. 

( 0 ) Samuel v. I)arch others , 2 Star- 
kie’s C. 60. 

(Ip) Goodson v. Leary, 4 T. R. 487. 

(q) Wyvill v. Shepherd , 1 H. B. 162. 
For se ruble f a deputy cannot be appointed 
without special authority, under a parti- 
cular grant, or by established usage. See 
4 Ins. 88. And see Gery v. Wheatley , 
1 H. B. 163, n. 


( r ) Vansandau v. Burt, 1 Moore, 42. 

is) Fitzsimmons v. Inglis , 5 Taunt. 
534. 

(t) Griffiths v. M arson, 6 Price, 1 ; 
and see Williams v. Morland , 2 B. & C. 
510. 

(«) hull man v. Bennett , 5 Esp. C. 
226. 
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If the declaration allege as special damage, that the plaintiff 
gave bail to the sheriff at the return of the writ, it is not proved by 
evidence that he paid the debt, and 10 L for costs, into the hapds 
of the sheriff (x). * 

But where the declaration alleged that the defendant erected a 
dam and diverted a watercourse, and prevented the plaintiff from 
having the use, &c., this was held to be sufficient, although the 
effect of erecting the dam was not to divert the water, but to 
prevent its flowing in sufficient quantities (y). 

A variance as to the number of agents seems to be immaterial, 
unless the number, from the nature of the case, operate by way of 
description of the charge or claim. 

If A . be indicted as accessory to.ii. & C, he may be convicted 
on proof that he was accessory to a felony committed by B . alone, 
or by j B. & C. together with D . ( z ). 

A livery to one of several feoffees is a livery to all ( a ). 

An allegation in perjury, that the oath was taken before E. W. 
one of the justices of assize, is proved by evidence that it was taken 
before E \ W. and another justice of assize (&). 

In general, in actions for torts, it is sufficient if the injury be 
proved to have been committed by one only of the defendants, who 
may be convicted, and the rest acquitted (c). 

Where three promise to do an act upon request, a request to 
one is a request to all (d) ; and notice to one is notice to all ( e ). 

Where it was alleged that differences depended between six 
persons, partners, and it appeared that three of the partners had 
given a joint and several bond to the other three, conditioned for 
the performance of the award, and that the latter had given a 
similar bond to the former, in which it was recited that differences 
existed between the above bound en three and the above named 
tfiree, it was held to be no variance (/). 

An allegation in an indictment of perjury, that A. filed his bill 
(upon the answer to which perjury is assigned) against B. and 


(x) Bristow v. Haywood, 4 Camp. 213, 

(y) Shears v. Wood , Moore, 340. Case, 
for so negligently pulling down a party- 
wall that plaintiff’s cellar was weakened 
and fell in, and his wine destroyed: the 
proof was, that the injury was caused by 
the defendant’s placing a quantity of 
bricks, in pulling down the wall, on the 
cellar, per quod , &c. and the variance was 
held to be immaterial. King v. William- 
son , 1 1). & It. 30. 


( 2 ) Grim. Pleadings, 148, 9. 

(а) Co. Litt. 48 ; Com. Dig. Feoffment, 

B. 2. 

(б) It. v. Alford, Leach’s C. C. L. 179. 

(c) Vol. II. tit. Partners. — Vari- 
ance. 

( d ) B rereton’ a case , Noy, 135; Vin. 
Ab. T. b. 97. 

(<?) Com. Dig. Condition, L. 9. 

(/) Winter v. White , 3 Moore, 674. 
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another, is satisfied by proof of a bill filed against B. y C. and D., 
the perjury being assigned on a fact which is material as between 
A. and B. only, and it seems that it would have been sufficient to 
allege that it was filed against B. only ( g ). 

If the act itself which is the foundation of the claim or charge 
be proved, it seems that allegations as to the manner of doing it, 
laid by way of aggravation, may be rejected. Thus upon a charge 
of murder the act is laid to have been done wilfully and of malice 
aforethought , yet, although neither of these allegations be proved, 
the prisoner may be convicted of manslaughter (h). 

So if a libel be alleged to have been published with intent to 
bring the administration of justice into contempt, and also to 
defame particular magistrates, the defendant is liable to be con- 
victed if a publication with either of those intentions be proved 
against him (i). 

Upon an indictment charging the defendant with assaulting a 
female child, with intent to abuse and carnally to know her, he 
may be convicted of the assault with intent to abuse her, although 
the jury negative the test of the intention (/e). 

If slanderous words be alleged to have been spoken with intent 
to injure the plaintiff in two trades, it is not a fatal variance if it 
turn out that the intent was to slander him in one of them 
only (/). 

Variances in the proof of a written instrument may be consi- 
dered, 1st, Where it is set out by the tenor , &c. ; 2dly, Where it 
is described in substance and effect ; 3dly, Where it is vouched 
in proof of particular facts by a description of its date, names of 
parties, &c. ; 4thly, W here a fact is simply alleged, without vouch- 
ing the instrument, and the instrument is used but as evidence. 
Previously to stating the decisions applicable to this branch of the 
inquiry, it may be proper to observe, that by a late wholesome 
statute, power is given to Courts of Record to amend the record in 
n civil action, or prosecution for a misdemeanor, in case it vary 
from a writing produced in evidence to support it {in). 

In general, where a party is bound, either by the nature of the 
case, or by his own allegation, to strict proof of a written docu- 
ment, any variance which affects the sense will be fatal ; but a 

(g) B. v. Benson , 2 Camp. 501, cor. (k) B. v. J Dawson, cor, Ilolroyd, J. 

Lord Ellenborougli. York Sum. Ass. 1821. 

( h ) 2 Hale, 240 ; Fost. 329. (1) Figgins v. Cogswell , 3 M. & S. 

( i) B. v. Evans, cor. Bay Icy, J . Lane. 369. 

Sp. Ass. 1821. (in) Sec below. 


Act. 

Number of 
parties. 


Allegation 
of motives 
arid inten- 
tion. 


Written 

instrument. 



PROOFS : 


Written 

instrument 


Oyer of 
condition of 
bond. 


478 


mere variance in the spelling of a word will not be material unless 
the word be thereby altered into one of a different meaning (m). 

The words, “ to the tenor following” or “ as follows” or “ in 
the words and figures following ” bind to an exact recital (w). 

Under such an allegation the insertiqp of the word nec instead 
of non ( 0 ), air for heir ( p ), would be fatal ; but a variance of the 
word abby for abbey ((/), or in an indictment for perjury, of 
under tood and believed for understood and believed (r), would not 
be material. 

A variance in a name contained in an instrument so set out, or 
in a record on a plea of nul tiel record, will be fatal, as of Crawley 
for Crowley ($), Ansty for Anesty , Shartless for Sharpless (t) 9 
Shutliff for Shirtliff (w), unless, as it seems, the name be idem 
sonanSj as Segrave for Seagrave (or). 

And so it is where a name is alleged which is to be proved by 
a record, or other written instrument ( y ). 

An allegation that it was presented in an indictment in manner 
and form following, does not bind to an exact proof; and there- 
fore, where the indictment set out under that allegation omitted 
the word despaired , it was held that the variance was not 
material (z). 

If the condition of a bond be set out on oyer, a variance from 
the tenor will be fatal. Thus where, on oyer, the condition was, 
that if the defendant should pay to the plaintiff the full sum of 
100 L by six equal payments, &c., and under the plea of non est 
factum the evidence was, that the word hundred had been omitted 
in the bond, and had been interlined in it after execution, the 
variance was held to be fatal, although it was clear, from the 
context, that the word hundred was intended (a). Where a profert 


(»«) Vol. II. tit. Forgery. — Libel. 
Crira. Pleadings. 100, 2d edit. Doug. 19£ ; 
Cowp. 230 ; Salk. 600. 

(n) Doug. 97. R. v. Powell , 2 BI. R. 
708; Salk. 060; Hob. 272; 8 Co. 78; 
Co. Ent. 608; 2 Saund. 121 ; Dyer, 76. 
Lady R at cliff e v. ShuUy , Cro. Eliz. 224. 
Blissett v. Johnson , Cro. Eliz. 603 ; 2 Roll. 
Abr. 708; supra, tit. Libel. 

( 0 ) Salk. 660. 

(p) Abney y. Wallace , Str. 201. 231. 

(q) Ibid. 

(r) 2?.v. Beach, Cowp. 229. 

(«) 12 Ass. pi. 2. 

(O Bro. Var. 20. 

00 Gordon v. Austin , 6 T. R. 61 1. See 
also R. v. Shakespear, 10 East, 83. 


(x) 2 Str. 889. Under the 8 tat. 2 Will. 
4, c. 39, s. 4, a copy of a capias will be 
insufficient, if any word be so written as 
to vary from the original in sense or sound, 
as if Middesex be written for Middlesex . 
Hodgkimon v. Hodghinson , 1 Ad. & Ell. 
633. 

(y) Turvil v. Aynsioorth, Str. 787. 
The plaintiff declared for stock in the com- 
pany trading ad Maria Austral , vocat, 
the South Sea Company ; and after great 
debate it was held that the variance be- 
tween A ustrial and Austral was fatal, but 
the plaintiff had leave to amend. 

( 2 :) R . v. May, Doug. 183. 

(a) Waugh v. Bussell , 6 Taunt. 707. 
Secus, where the substance only is alleged 
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is made of an indenture of demise, proof of the counterpart is suffi- Written 
dent (/>). instrument. 

If a public statute be misreeited, the Courts will take notice of\ 
the variance, and it will be fatal (c) ; but they will not notice 
a variance in a private st|^ute unless it be pleaded ( d ). 

Where in setting out a statute the word or is used instead of the 
word and , the mistake will be fatal (c), unless the word or in the 
statute ha,s always been construed to mean and ( f ). 

Secondly , when the instrument is described merely by its sub- Legal 
stance and effect, it is sufficient to prove it by one which corres- etfect< 
ponds in legal effect . 

In debt on bond, the plaintiff alleged that the defendant 
acknowledged himself to be bound to Richard Bishop ; on oyer 
it appeared that the defendant acknowledged himself to be bound 

to Richard to be paid to the said Richard Bishop ; and on 

demurrer the Court held that this was no variance, for the word 
said pointed out the relation of the names so immediately that it 
was impossible to doubt but that the bond was made to the person 
to whom the money was payable ( g ). 

The declaration averred that a note was payable to B. or order, 
and alleged an indorsement as payable to C. or order, and on 
production of the note the indorsement was, Pray pay to C. ; it 
was held that there was no variance in substance, for by the 
indorsement it was payable as alleged (A). 


and oyer is not demanded. Ib. And Gibbs, 
C. J., observed, tlmt C. B. Conivns, in 5 
Corn. Dig. Obligation, B. 4, had misunder- 
stood tire case Cull $ Ux. v. Sarmine , 
wlien he says, that if the declaration be 
upon .a bill that he will pay, and the bill 
says, u if he pay/’ the variance will not be 
material; and that what was really decided 
in that case was, that the mis-spelling, by 
adding an e final to the name of the widow 
Sarmine, did not thereby vitiate the obli- 
gation. 

ip) Pearce v. Morris , 2 B. & Ad. 396. 

(c) Boyce v. Whitaker , Dong. 97. 

(d) R . v. Wilde , 1 Lev. 206 ; Doug. 97 ; 
1 Salk. 330 ; 1 Lord Ray. 318. 

(<?) Jl. v. Marsack , 6 T. R. 771. See 
the Attorney -General v. Horton, 4 Price, 
237, where thereout for thei'eon was held 
to he an immaterial variance. 

(/) Ibid. 

(g) Bishop v. Morgan , 11 Mod. 275. 
See also Waugh v. Bussell , 5 Taunt. 707. 


In an action on the case for detaining a 
bond alleged to have been given by Lord 
Gave, upon non assumpsit pleaded, a bond 
was given in evidence executed by Lord 
Gage; and the Court of C. B. held that 
the variance was not material. Alcorn v. 
Westbrook , 1 Wils. 115; but it seems from 
the report, that although the declaration 
alleged the name to be Gave, yet in other 
parts it was stated to he Gage. If in set- 
ting forth the substance and effect a blank 
be supplied, and a meaning he thereby 
added which is not actually supplied by 
any terms contained in the instrument it- 
self, the variance will he fatal. An indict- 
ment for perjury alleged that the defend- 
ant swore in substance and effect, u that 
A. assaulted her, and at the same time 
threatened to shoot her/' the word time 
was omitted in the affidavit, and the 
variance was held to be fatal. JR. v. Mary 
Ann Taylor, 1 Camp. C. 404. 

(//) B. N. P. 275. 
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PROOFS : 


WrRten Where the declaration was on a note bromising to pay a sum 
instrument. „ . . , . - r ° , . 

Legal of money and interest, ahd the proof was of a note entitled m 

efFect a cause with a promise to pay the debt and costs, it was held to be 

sufficient (i). 

So whefe the declaration alleged a bond for 40 L to be paid to 
the plaintiff, and on oyer of the bond it was to be paid to his 
attorney or assigns, the Court, on demurrer, held the variance to 
be immaterial, for payment to the plaintiff or his attorney was the 
same thing; the temri made it a debt to the plaintiff, and a soloend 
to any one else would be repugnant (k). 

In an action by the husband alone, on a bond alleged to be 
given to him, he gave evidence of a bond to himself and his wife ; 
and this was held to be no variance, for he had a right to reject 
the obligation to his wife, and in legal import it was a bond to 
himself (/). 

So where, in covenant, a lease was alleged to have been made 
by the plaintiff on the one part, and the defendant on the other, 
and the lease proved under the plea of non est factum , was by the 
plaintiff and his wife of lands the property of the wife before* 
marriage ( m ). 

In an action against the high bailiff of Westminster for a false 
return to a writ of fi. fa., the plaintiff alleged a warrant to levy 
200 1. of the goods of A . U., which the plaintiff had recovered 
against A. TJ \ He proved a fieri facias to that effect, and a war- 
rant to levy 200 L of the goods, and chattels of A. U ., which 

the plaintiff had recovered against ; and it was held that 

the allegation was satisfied, for the name might be supplied by 
reference (rc). 

So where the declaration on a bond alleged that the defendant 
acknowledged himself to be bound in so many pounds, on the 
production of the bond it appeared that the word pounds in the 
obligatory part was omitted, but it being manifest from the con- 
dition of the bond that pounds were meant, it was held that the 
omission might be supplied ( 0 ). 

A declaration for maliciously holding to bail, in setting out the 
judgment in the former action, stated, “ it was thereupon consi- 
dered that the then plaintiffs should take nothing by their said 

(i) Coombs v. Ingram, 4 D. & R. 216. (m) Arnold v. Revoult, 1 B. & B. 446; 

(A) Salk. 059. 4 Moore, 66. Beaver v. Lane , 2 Mod. 217. 

(1) Ankerstein v. Clarke j* others, (n) King v. Morris , Str. 909; Fitzg. 
4T. R. 616. Although the bond was given 19B ; 1 Ford, 85. See also Hendray v. 
to the wife as administratrix. Ibid. And Spencer , cited 1 T. R. 238 j and Vol. II. 
see Arnold v. Revoult, 1 B. & B. 442. tit. Sheriff. 

Beaver v. Lane , 2 Mod. 217. {u) Coles v. Hulme, 8 B. & C. 568. 
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writ, but that they and their pledges to prosecute should in Written 
mercy/’ &c. In the record of the former judgment the words 
" and their pledges to prosecute ” were omitted, and it was held 
that the words might be rejected as surplusage (p). 

A declaration in setting out the condition of a#baii-bond 
stated, that if the defendant should appear to answer the plain- 
tiff, according to the custom of his Majesty's court of Common 
Bench , then the obligation should be void ; on the production of 
the bond it appeared that the words in italics were omitted, 
but this was held to be no variance, as the legal effect was 
averred (q). 

An avowry alleged certain rent to be due under a demise, 
and certain further increased rent for breaking up land into tillage. 

It appeared from the lease that the increase of rent was confined 
to the last three years, and the rent was, in fact, claimed in respect 
of part of the last three years, and the Court held that under the 
statute (r) this was no variance, the mere effect and operation of 
the demise being stated ( s ). 

. In an action for false imprisonment, the declaration, in setting 
forth the bill of Middlesex, alleged that the sheriff was com 
manded to take A. B . (the then defendant) and John Doe, if, &c., 
and them, &c. The bill produced was in words at length, and 
it was held to be no variance, for it was sufficient to set out the 
substance ; and there was no variance between what was set out 
and the bill of Middlesex produced (0* 

Where in proceeding against bail above, and nul tiel record 
pleaded to a replication, which alleged a capias ad satisfaciendum, 
returnable Coram R ege apud Westm ., a ca. sa . was produced, 
returnable Coram Rege ubicunque, &c., it was held to be no 
variance (w). 

In an action against the sheriff for misconduct in the sale of 
the plaintiff's goods, under a fieri facias, the plaintiff, in stating 
the substance of the writ, alleged that the sheriff was commanded 
to levy 80 s. awarded to J . C. for his damages sustained, by 


(p) Judge v. Morgan , 13 East, 647. 
Although the judgment was pleaded with 
a prout patet . Note, that Lord Ellen- 
borough observed that there was an in 
the record. See Phillips v. Shaw, 4 B. 
& A. 435 ; 5 B. & A. 984 infra, 488. 

(q) Bovfelloto v. Steward , 3 Moore, 
214. 

(r) 11 Geo. 2,c. 19. 

(«) Boulston v. Clarke, 2 HtB. 5G3. 
VOL. I. 


(t) Wilson v. Mawson , cor. Lee, C. J., 
cited 1 T. R. 237. 

(m) Roberts v. Price , Ld. Raym. 702. 
And see Shuttleworth v. Pilkington , 2 
Str. 1165, cited by Buller, J., 1 T. R. 240; 
where it was held that the omission of 
ubicunque in a bail-bond was hot material ; 
for that by appearing before the King, was 
meant the appearing before the King in Ins 
court, and not in person. 

1 1 
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proofs : 


Written So where a word in the declaration has been mis-spelt, and the 
Ln?ui llieilt * mistake and the word really intended plainly appear from the 
effect. context, the variance will not be material. As where a lease 
granted liberty to make levels, pits and soughs, and the declara- 
tion in covenant stated it to be a liberty to make sloughs (k). 
Variance But in general a description of an instrument, or an averment 
effect! ^ 1 to be proved by an instrument, contrary to its legal effect, will be 
fatal (l); as, if the plaintiff declare on a lease by A . and B., and 
the proof be that A . being tenant for life, remainder to B. in fee, 
they both joined in a lease to the plaintiff (m) : for during the life 
of A. it is the lease of A. and the confirmation of B., and after the 
death of A. it is the lease of B . and the confirmation of A . 

So if a party make a deed granting rent, which under the cir- 
cumstances operates as a covenant to stand seised, if it be pleaded 
as a grant of rent the variance would be fatal ( n ). 

An allegation of a grant of an unqualified interest, is not proved 
by evidence of a qualified grant of such interest as the title of the 
plaintiff, as a shareholder, permitted (o). 

If in an action of debt or recognizance of bail, the recognizance 
be alleged generally, and on nul tiel record pleaded it appear 
to be a recognizance with a condition annexed, the variance would 
be fatal (p). 

Debt on bond conditioned for performance of an award ; plea, 
no award ; replication, setting out an award ; rejoinder, no such 
award. If it appear in evidence that a material part of the award 
has been omitted, the variance will be fatal (y). But it is other- 
wise if the part omitted be void (r). 

So if the covenant be stated as absolute which is but limited ; as, 
if a covenant for repairing contain an exception of casualties by 
fire, and be stated without such exception ( s ). 

(h) Morgan v. Edward*, 6 Taunt. 1 B. & C. Nor In general where the 
394. allegation corresponds with the fact ; as 

(l) See Scandover v. Wame, 2 Camp, where an act is truly stated to have been 

270. done by the under-sheriff, although, in 

(m) . Treporfs case, 6 Co. 15. point of law, it be the act of the sheriff. 

(n) Carth. 308. See also Balter v. (p) Per Powel, J. Ward v. Griffith* 
Jxide, 3 Lev. 291; 2 Will. Saund. 97, b. Ld. Raym. 83. 

note (2). Taylor v. Vale, Cro. Eliz. 166; (q) Foreland v. Homigold, Lord Baym. 

Str. 432. 715, 

(o) Earl of Port more v. Bunn , 1 JJ. (/•) ibid. 

& C. 694. Adam v. Duncalfe , 5 Moore, (*) Brown Knill, 2’ B. & B, 395. 

475. There can be no variance from the Howell v. Richards, 11 East, 633. And 

legal effect when the terms of the instru- sec Tempany v. Barnard , 4 Camp. 20. 

inent itself are set out. Ross v. Parker, Secus, where the qualification is no part 
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Where in debt for an amercement the declaration alleged that 
the defendant was summoned to serve pn the jury of the court- 
leet and court-baron, but the summons proved was to serve on the 
jury of the court-leet only, the variance was held to be fatal (t). 

An allegation that the plaintiffs by the judgment of the Court 
recovered against the bail, with a prout patet, is not proved by, 
the production of the recognizance of bail, and the scire facias 
Toll ^containing the entry, “ therefore it is considered that the 
plaintiffs have their execution thereupon against the bail,” for 
this is an award or judgment of execution, and not a judgment to 
recover ( u ). 

An allegation <»f a writ indorsed to levy 600 1,, together with 
sheriffs’ poundage, officers’ fees, and other legal charges and inci- 
dental expenses attending the levy, is not (it has been held) proved 
by a writ indorsed to levy 600 L together with sheriffs’ poundage, 
officers’ fees, &c. (x). 

An averment that a clausum fregit issued out of the Common 
Pleas with a prout patet } is not proved by the record of an ap- 
pearance to a clausum fregit issued out of Chancery (y). 

A bill of exchange alleged to have been drawn at Dublin, to 
wit, at Westminster, for a specified sum of money, is not proved 
by evidence of a bill of exchange dnawn in Ireland for that sum 
of money ; for English currency differs from Irish, and the bill 
declared upon must be taken to be a bill drawn in England for 
English money (z). 

An averment of an order for the landing of goods on a quay 
or wharf, is not satisfied by proof of an order to deliver at the 
ting’s warehouse, although the warehouse stands upon the 
quay (a). 

An omission to allege that which has no legal operation is im- 
material^); as, if a bill of exchange be alleged to be drawn for 
die payment of so mugh money, and the bill proved to be for the 
payment of so much money sterling (c). 

But a variance in alleging the substance and effect of a deed or 


of the covenant. Ibid. And Elliott v. 
Blake , 1 Lev. 88. Gordon* v. Gordon , 
1 Starkie’s C. 94; Com. Dig. Pleader, 
C. 97. 

(t) Gery v. Wheatley , 1 H. B. 163. 

(w) Phillipson v. Mangles , 11 East, 
516. 

(a?) Stiles v. J Rawlins, o E%.C. 133. 
(y) Myers v, Kent, 3 N. It. 563. 

^ (?) Kearney v, King, 3 B. & A. 301 . 


(a) R. v. Cassano, 5 Esp. C.231. 

(b) Sanderson v. Judge , 2 H. B. 509. 
(<?) Kearney v. King, 2 B. & A. 301. 

Glossop v. Jacob, 1 Starkie’s C. 69. So 
where a memorandum is made on a bill 
of exchange, or promissory note, which is 
no part of the bill or note. See Hardy v. 
Woodroofe, 2 Starkie’s C. 319. Butter- 
worth v. Lord Le Despcncer , 3 M. & § 
150. 

I 1 3 
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Written other instrument will be fetal, although the allegation be not mate* 
rial to the cause of action. 

faun legal. The plaintiff declared in covenant that the defendant demised 
c :«c^ jq him a wharf and storehouses , where the word in the deed was 
storehouse, in the singular, and it was held to be a fatal variance, 
although no breach was assigned on the demise of the store- 
house ( d ). 

So where the declaration in an action on the case against the 
sheriff, alleged a judgment for non-performance of promises, and 
the judgment proved was for non-performance of a single pro- 
mise (e). 

In the previous case of Hamborough v. Wilkie (f), where the 
plaintiff, in declaring on a mortgage-deed, alleged that the de- 
fendant bound himself, his heirs, executors, and administrators, 
and on non est factum pleaded, it appeared that the word heirs 
was not in the deed, it was held that the variance was not fatal, 
inasmuch as the allegation of heirs was purely impertinent, and 
might have been struck out upon motion. It is difficult, however, 
to rescue this case from the operation of the rule so often adverted 
to, that a descriptive averment, though ever so immaterial, is 
never impertinent. And the authority of this case seems to have 
been much doubted in the later case of Hoar v. Mill ( g ). 

Writing Thirdly, Where an instrument is not alleged by its tenor, but is 
date &c. by vouched and referred to by its date, or names, sums, days of pay- 
ment, or other particulars, a variance from the precise allegations 
will be material, for they are descriptive of the instrument itself (A). 
First, if it be described by the date (i) : 

Where a judgment was described as in a suit during the reign 
of the present king, it was held that it was not supported by 
evidence of a judgment in a preceding reign (A). 

t 

ley, 2 Camp. 193; and the cases cited 
below. * 

(i) Baynham v. Matthews , Fitzg. 130. 
Stafford v. Farrer, cited Str. 22. A lease 
to commence from the day of the date, 
may mean either exclusively or inclusively . 
Pugh v. Duke of Leeds, Cowp. 714; see 
Welsh v. Fisher, 2 Moore, 378. An Act 
passed in the 24th year, &c. when the 
Parliament was continued by prorogation 
till the 26th year. See., being described in 
a conviction as passed in the latter year, 
the variance was held to be immaterial. 
JR. v. Windsor, 2 Ch. C. T. M. 513. 

(k) Dichins v. Grenville , Carth. 158. ^ 


(d) Boar v. Mill, 4 M. & S. 470. 

(e) Edwards ▼. Lucas, 5 B. & C. 
539. 

(/) 4 M. & S. 474, n. 

(g) 4 M. & S. 470. See the observa- 
tions of Lord Ellenborough, C. J., and Le 
Blanc, J., ibid. 

(A) See in general Green v. Bennett, 
1 T. 3L 650. Purcell v. Maenamara , 9 
East, 157. Edwards v. Lucas, 5 B. Sc 
C. 339. Sheldon v. Whitaker , 1B.&M. 
266. B. v . Bellamy, 1 R, & M. 171. 
Brown v. Jacobs, 2 Esp. C.^20. Ft. v. 
Taylor , 1 Camp. 294. Woodford v. Ash - 
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So if in debt on a judgment of Hilary term, on nul tiel record 
pleaded, it appear to be a judgment of Easter term (Z). 

So if a declaration . on a note payable by instalments mis-state 
the day on which one of the instalments is payable (m). 

But if the date alleged be merely formal, as if it be prefaced 
by a videlicet, and therefore be not descriptive, it may be proved 
to have been made on another day, and the variance will not be 
fatal (w). 

An allegation of date, according both to the legal and dominical 
year, is supported by evidence of a deed 30th March 1701 (o). 

An admission of the due execution of the deed stated in the 
declaration, does not preclude the defendant from objecting on 
the score of variance ( p ). 

So a variance from the place at which a deed is dated, is also 
material (q). 

Where the time of a particular fact is not material, a variance 
from the date will not be material, although it is to be proved by 
a record or other written instrument, provided the time be not 
alleged as descriptive of the record, by means of a prout patet per 
recordum , or otherwise ; and therefore, where in an action for a 
malicious prosecution the plaintiff alleged that he was acquitted 
on a particular day (r), it was held# that the precise day was not 
material, the substance of the allegation being, that the plaintiff 
was acquitted before the commencement of the action (*). So 
where in an action on the case for not indemnifying the plaintiff, 
he alleged that JB. afterwards, to wit, in Michaelmas term in such 
a year, obtained judgment against him, and on the trial it ap- 
peared that the judgment was of a different term, it was held that 


(l) Wells v. Girling, 3 Moore, 75. 

(m) Ince v. Hay, Fort 35. 

(n) Wells v» Girling , 3 Moore, 75. 
Nicholls v. Barqfylde * 1 T. fL 057. And 
see Hob. 209; 3 Lev. 243. Phillips y. 
Shaw, 4 B. & A. 435; infra , note (t). 
And if the description merely state that 
a promissory note was made on such 
a day, though it bear date on a different 
day, the variance will not be fatal. Coxon 
v. Lyon, 2 Camp. 308, n. Pasmore v. 
North, 13 East, 517. 

(o) Holman y. Butrough, Salk. 658, 9. 

(p) Goldie v. Shuttleworth , 1 Camp. 
70. But semble, it would hdtb been other- 
wise if the admission had run “ as stated 
in the declaration.” Ibid. 


( q ) B. N. P. 170; Salk. 659. Debt 
on bond quod cum dqfenden* apud Lon- 
don, $c. concessit se teneri , on oyer it 
appeared that the deed was dated at Port 
St David’s, and the Court held that the 
dating was local, although the plaintiff 
might have averred London by way of 
venue merely under a videlicet . But qu . 
whether, if the place be not expressly 
averred as descriptive of the record, as by 
the words “ bearing date at such ^plaee,” 
the averment of place would not be ascribed 
to venue. 

( r ) Purcell v. Macnamara, 9 East, 
157. 

(s) lb. and 9 East, 660 ; and see B. v. 
Payne , tjpre cited ; and Brinley v. Wat- 
son* 2 Bl. R. 1050. 

I I 4 
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Writing the variance was not material (t), the time not being alleged with 

dau^lkc. by a prout patet per recordum. It has been since held that a prout 
patet alleged unnecessarily, and which might have been struck out 
of the declaration, may be rejected as surplusage («). 

It is otherwise where the date is material from the nature of the 
case. The plaintiff, in an action against an attorney, for not pro- 
ceeding to judgment in due tim£, alleged under a videlicet, that 
process was sued out Jan. 24, 1785, returnable on Monday next 
after Afteen days of St. Hilary. He proved process sued out 24th 
Jan. 1784 ; and it was.held to be material, because it affected the 
time of the return, and consequently the time when the defendant 
ought to have proceeded to judgment ( x ). 

By name. In debt on a judgment, a variance as to the name of any party, 
his abode or addition, will be fatal on nul tiel record pleaded (y). 

Where the plaintiff declared in debt on a judgment against 
Hamilton Fleming , esquire, and on nul tiel record pleaded pro- 
duced a judgment against the right honourable Hamilton Fleming, 
Earl of Wi'gton , having privilege of peerage, the variance was held 
to be fatal (z). 

The plaintiffs being assignees of B. Tabart, sued as such on a 
recognizance of bail, the defendants pleaded comperuerunt ad diem , 
and on the production of the^roll it appeared that bail had been 
put in at the suit of the plaintiffs, as the assignees of B. Tarbart, 
and the defendants had judgment (a). So an allegation that a 
commission of bankrupt issued against the surviving partner of 
Edmund Darby , is not proved by evidence of a writ to supersede 
a commission against Edward Darby ( b), although the plaintiffs 
were in fact surviving partners of Edmund Darby . 

(t) Phillips v. Shaw , 4 B. k A. 435 ; judgment was alleged to be a judgment for 

5 B. & A. 984. Gadd v. Bennett , 5 damages by reason of the non-performance 

Price, 549 ; infra , 492. Rastall v. Strat - of a certain promise and undertaking, and 

ton, 1 H. B. 49. the judgment itself was for the non-per- 

(u ) Stoddart v. Palmer , 3 B. & C. 2, formance of eertain promises and under- 

P. C. The distinction is between matter takings, the variance was held to be fatal, 

of substance, which must be substantially Baynes v. Forrest, Str. 892. But it seems 
proved, and matter of description, which that the case was adjourned. 1 Ford, 38. 
must be literally proved : the prout patet See Black v. Lord Braybroohe, 2 Star- 
was unnecessary, and therefore may be kie’s C. 7. Supra , 485, 6. But an aver- 
rejectetf as surplusage. Ib. Co. JLitt. ment that issue was joined, was held to be 
303, a. Waite v. Briggs, 1 Ld. Rayrn. 35; proved by an information containing two 
3 Salk. 565. counts on each of which issue was joined* 

(or) Green v. Bennett , 1 T. R. 350. And B. v. Jones , Peake’s C. 38. 
see Few v. Backhouse , 8 Ad. & Ell. 789. (a) Bingham $ others v* Dickie, 5 

(//) 1 Roll. 754, 1.40. Taunt. 814,# 

(z) Bl&ckmore v. Fleming^! T. R. ( b ) Matthaos another v. Dickinson, 

447. Where, on a set. fa. m a judgment, a 7 Taunt. 309. 
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In an^afetioB against a surety on a bail-bond, an averment of Byname, 
the issuing a latitat against Francis J. by the name of John J., is 
not supported by proof of a latitat against John J ,, although the 
bond was signed by the principal in this form, “ Francis J. ar- 
rested by the name of John J” (c). But it seems that a mere 
variance from the omission in the declaration of the description 
which is superadded in the record, is not material unless some 
ambiguity result (d). The declaration styled a party in a former 
cause Samuel Glover , but the record in reciting the judgment 
against Glover styled him Samuel Glover the younger, and the 
objection was overruled ; for although the declaration did not 
give the party his full description, yet it did not give him a wrong 
description (e). 

Where an indictment alleged that an action was depending 
between A. and B., and the judgment produced began “ B. sued 
by the name of C. was summoned,” &c. it was held that the 
omission of the name by which B . was miscalled in the process 
was immaterial (/). So it seems in general that if the name of 
the party be not alleged as descriptive of the record, and be truly 
alleged, a variance from it on reading the record will not be 
material (ff)> 

So a variance as to the number of parties (A) or parcels de- 
scribed (t), or damages (A), will be Ifatal. Thus a variance in 
setting out a covenant of a lease, in alleging the Cellar-beer field 
for the Allerbeer field, is fatal, although the plaintiff offer to waive 
damages on that breach (Z). 

Where the declaration on a deed of covenant recited certain 
premises to be late in the occupation of Samuel R., and in the lease 
it stood Saul R.> the variance was held to be fatal (w). 

If a judgment for an entire sum be stated, a variance will be 


(c) Scandover v. Wame, 2 Camp. 
270. 

(d) Amey v. Long , 1 Camp. 14. 

(i) 1 Camp. C. 14. So where the de- 
claration described a writ as against 2lf. 

B, , and the writ produced was against 
M. B. spinster. Brown v. Jacobs , 2 Esp. 

C. 726. Secus, as to the converse. Ib. 
(/) i?. v. Windus, 1 Camp. 406. An 

indictment for peijury, Betting out the re- 
cord of the case at the trial at which the 
peijury waa alleged to be committed, 
stated an adjournment of the ffessions by 

Const, esq., and B* C. JO. and others, 

their fellows, justices, &c., the record 


stated it to have been made by 

Const, esq., and B. F. G., and others, 
their fellows, &c. Lord Tenterden is re- 
ported to have held that evidence was 
admissible to show that the justices named 
in the indictment were present. R. v. Bel- 
lamy, 1 R. & M. 174. 

(g) Vide supra, 479. 

(h) 1 RoL 753, 1. 45. Rastall v. Strat- 
ton, 1H.B.49. 

(i) 3Co. 2, a. 

(fc) 1 Rol. 764, 1.40. 

(0 PUt v. Grem } 9 East, 188. 

(m) Bowditch v. Maioley, 1 Camp. 195. 
See PUt v. Greeny 9 East, 188. 
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Sums. material ; but if the judgment be for several distinct pirns, an 
allegation that the judgment was given for one or more of those 
sums, according to the feet, without noticing the rest, will be 
good (a). 

Estoppel. A variance is immaterial where the defendant is precluded from 
taking advantage of it by estoppel ; as where he has executed a 
deed by a name which is not nis own(o), or by any act of his 
which operates in the nature of an estoppel. Thus a lessee or 
assignee of a lessee is estopped from disputing the title of his 
lessors (/?). And therefore, where the plaintiffs, who derived title 
from two of four lessors, the two other lessors having no interest in 
the premises, alleged a demise by the four, and also alleged that 
two of the four had no title, the objection being taken that the 
plaintiffs should have alleged a demise by the two who had title, 
it was held that the defendant was estopped by the lease ( q )< 

An allegation, in an action against the acceptor, that the bill 
was drawn by certain persons trading under the name and firm of 
A . JB. & Co., is satisfied by proof of a bill accepted by the de- 
fendant, and purporting to have been drawn by A. B. & Co., 
although it be proved that the firm consists of but one person (r) ; 
for the defendant is precluded from taking the objection by his 
acceptance. 

But on an indictment for stealing a note signed by A. Hooper, 
when it was not so signed, the variance is fatal ($), 

A lease was described to be made by the plaintiff of the first 
part, James Cooke of the second, and J. S. of the third, and the 
parties were so described in the heading of the lease, but Cooke 
was in other parts of the lease described as George Cooke, and it 


Where the 
writing is 
used as 
mere evi- 
dence. 


was uncertain, on the face of the deed itself, whether his name was 
James or George, but it purported to be executed by George 
Cooke; the variance was held to be fatal on non est factum 
pleaded (f ). 

4thly. Where a fact is simply alleged, without vouching any 
instrument, and the instrument is used as mere evidence, a vari- 


(tt) Phillips v. Earner , 5 Esp. C. 368 ; 
where judgment was given on a scire facias 
for the debt and costs in the original ac- 
tion, also for the nonprossing of a writ of 
error brought on that action, and for the 
damages and costs in the scire facias \ and 
the declaration against the sheriff for a 
false return stated the first two sums only. 
( 0 ) Gould v. Barnes , 3 Taunt. 104. 

(jj) Atkinson v. Coatsworth, 1 Str.612. 


And per Gibbs, C. J. in Wood v. Bay , 
1 Moore, 390. 

(q) Wood v. Bay, 1 Moore, 380. 

(r) Bass v. Clive , 4M.&S. 13. 

(0 R, v. Craven , Buss. & By. C. C. L. 
11 . 

(t) Mafdston v. Lord Palmerston, 
1 Mo. & M. 0. 
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ance will not be fatal, if the substance of the allegation be 
proved* 

An allegation that a latitat was issued on the 21st of June, is 
proved by evidence of the issuing of a latitat then, though tested 
of the previous term («). 

A declaration for not indemnifying the plaintiff alleged that 
D. P. afterwards, to wit, in Michaelmas term, 58 G. 3, reco- 
vered and obtained judgment against the plaintiff, and the record 
produced was of Hilary term ; the variance was held to be imma- 
terial, the time not being alleged as descriptive of the instrument 
by means of a praut patet ( x ). 

An allegation that rent is due in respect of a certain messuage, 
dwelling-house and premises, is supported by evidence of a lease 
of two messuages, for premises may be considered as a cumula- 
tive description (y). 

An allegation in an action on the case for a conspiracy to indict 
for barratry, alleged it to be coram justiciariis de pace necnon ad 
diversas felonias, $*c., and the indictment proved was before justices 
of the peace, without more, it was held to be no variance, for as 
justices of the peace they might take the indictment ( z ). 

Where the declaration averred that the defendant charged the 
plaintiff with violently assaulting him, and procured a warrant to 
apprehend him for the said offence, and it appeared that the charge 
was made for assaulting and striking, and the warrant produced 
recited the charge to be for assaulting and beating, it was held 
that the variance was not material (a). 

But if a party unnecessarily allege that to have been effected by 
means of a judgment on record which might have been alleged 
generally, and proved by other meantf, he will be bound to prove 
it by a judgment of record^). 

The plaintiff alleged that the defendant permitted his bill to 


(w) Anon. 1 Vent. 362, But where, in 
an action against the sheriff for removing 
goods without paying a year’s rent, the 
declaration alleged a fieri facias from the 
Court of King’s Bench, and the fi. fa. pro- 
duced was from C. B., the variance was 
held to be fatal. Sheldon v. Whitaker , 
4B. &C. 657. 

(a?) Phillips v. Shaw , 4 B. & A. 435 ; 
5 B. & A. 984 ; supra, 488. 

Xy) Taylor v. J Brooke, 2 M. & S. 269. 
An averment, that in consideration that 
the defendants had become tenants to the 
plaintiff of certain premises, they under- 


took to keep the same in good and tenant* 
able repair, is proved by an agreement 
containing a variety of provisions, and 
amongst others, that the defendants would 
make good all repairs within three months 
after notice by the plaintiff of the want of 
repairs ; for the obligation to repair arises 
oat of the tenancy, and the agreement was 
evidence to prove the promise as laid. 
Colley v. Stretton , 2 B. 8c C. 273. 

(z) Cro. Jac. 32; Yel. 46. 

(a) Byne v. Moore , 5 Taunt. 187, 

(b) 5 Price, 540. 
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Description 
of judtr* 
ments. 
Process, 
&cc. 


Description 
of courts. 
Process, 

&c. 


Action. 


be discontinued for want of prosecution thereof, and that thereupon 
it was then and there considered by the said Court that the said 
defendant should take nothing by his said bill prout patet , &c. 
whereby the said suit then and there became and was wholly ended 
and determined ; it was held that this was not proved by the pro- 
duction of the rule to discontinue, although had the allegation been 
general it would have been satisfied by the production of the rule 
and payment of costs (&). 

The averment of a judgment with a prout patet per recordum 
does not render proof by a record necessary, where, from the 
nature of the judgment, as averred, it appears that it is not of 
record, as where the plaintiff declares in debt on a judgment in 
Jamaica (c). 

Where it is necessary to allege a court having judicial autho- 
rity, it is not essential that the style set out in the record should be 
exactly copied id). 

Where a declaration in an action for a malicious prosecution 
alleged that the defendant caused the plaintiff to be indicted at 
the general quarter sessions of the peace for Middlesex, and the 
record stated the indictment to have been found at the general 
sessions, it was held to be sufficient, the offence being cognizable 
at such general sessions (e). 

A conviction being alleged to have been quashed at the general 
quarter sessions, &c. the allegation is supported by proof that it 
was quashed at an adjournment (/). 

In an action for not indemnifying the sheriff, against whom 
trover had been brought for levying under a fi. fa after an act 
of bankruptcy, an allegation that an action was prosecuted for the 
recovery of the said money was held to be sufficient (g). 

A bill of Middlesex is well described as a precept of the 
king (A). 

An allegation that an action is depending in his Majesty’s Court 
of the Bench at Westminster is not supported by proof of a pluries 
bill of Middlesex, for by such an allegation the Court of Common 
Pleas must be intended (i). 


(b) Gadd v. Bennett , 5 Price, 640. It 
was also held that a variance from the 
sum in the ae etiam part of a writ was 
fatal ; vide supra , 480, 1. 

(c) WaXher v. Witter , Doug. 1. And 
see Wigley v. Jones , 6 East; but see 
Turner v. Eyles, 3 B. & P. 466. 

(d) Constantine v. Barnes , Cro. Jac. 
32. Busby v. Watson , 2 BJ. 1060. 


(e) Busby v. Watson , 2 Bl. 1050. 
Secus f if the general sessions had not had 
authority. Ib. 

if) Simpkin v. French , 12 Price, 394. 
Hullock, B., dub. See tit. Libel. 

(g) Batchelor another v. Salmon , 
2 Camp. C. 625. 

Qi) Harris v. Bernard , Sir. 1060. 

(0 Impey v. Taylor , 3 M. & S. 166. 
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An averment that a defendant was acquitted by a jury in the Action. 
Court of our said Lord the King, before the King himself, is a de- 
scription of an acquittal on a trial at bar, and is not proved by an 
acquittal at Nisi Prius ( k ). 

A commission of bankrupt, though under the great seal, does 
not issue out of Chancery ; and it seems that an averment that it 
did so would be fatal (/). 

Under penal statutes, allegations of the receipt or embezzling Money, 
of money are not satisfied by evidence of the receiving or embez- 
zling bank-notes or bills of exchange, or other equivalent for 
money (m). 

An averment that A. has received 500 1. is not satisfied by 
evidence that stock to that amount has been transferred into his 
name ( n ). 

An allegation of a loan of lawful money of Great Britain is sup- 
ported by evidence of a loan of foreign money, as pagodas (o). 

In the ordinary description of articles of trade, or other subject- Description 
matter of averment, a variance will be material, or otherwise, in ofthhl & 8 - 
point of law, as it is material or immaterial in point of fact in ordi- 
nary language and acceptation. If the agreement alleged be to 
deliver merchandisable corn, proof of an agreement to deliver good 
corn of the second sort is insufficient ( p ). 

Where the defendant in an action on a bond pleaded that the 
bond was given to receive money won by the plaintiff from the 


But where taking the whole record toge- 
ther it sufficiently appeared that the con- 
dition of the bond was for appearance in 
the Court of C. P., it was held that it was no 
variance from the statement of the condi- 
tion in the declaration to appear “ before 
the Justices of our said Lord the King at 
Westminster,” according to the exigency 
of the writ. Crofts v. Stockley, 5 Bing. 
32; 1 M. & P. 81; 3 C. & P. 281. 
Where the declaration against the sheriff 
for an escape, alleged that the party was 
taken under a certain writ u of the King,” 
called a ca. sa ., issued on 8th May 1826, 
but the writ produced was in the name of 
Geo. 3, but tested Sir W. D . Best, Knt., 
8th May, in the seventh year, &c., in- 
dorsed “ May 13th, 1826;” held that the 
variance was immaterial, and that the 
sheriff having acted under the writ, could 
not afterwards treat it as a nullity. fjUvin 
v. Drummond, 12 Moore, 523. And see 


Jtenalds v. Smith , 2 Marsh, 258 ; 6 Taunt. 
251. 

(k) Woodford v. Ashley , 11 East, 599; 
2 Camp. 193. See JR. v. Coppard , 1 Mood, 
and M. C. 118. 

(l) Boynton v. Foster others, 3Camp.58. 

(m) VoL II. tit. Larciny. — Embez- 
zlement. — Where a clerk was charged 
with having received a 50 1. bauk-note, 
and 14 s. 10 d. in money, and having em- 
bezzled the money, but the party who paid 
it could not state how he paid it, whether 
all in notes, or by a draft, Bailey, J., di- 
rected an acquittal (JR. v. lies, Surrey 
Spring Assiz. 1816 ; Mann. Ind. 372), and 
said that it ought to have been proved 
that the defendant received the 14 s. 10 d. 
in monies numbered. 

(n) Jones v. Brindley , 5 Esp. C. 205. 

(o) Harrington v. Macmorris , 5 Taunt. 
228. 

(p) B. N. P.145; 1 Ray. 735, 
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defendant at a game called Faro , it was held to be necessary to 
prove the money to have been lost at that particular game (q). 

It will be seen, that where a written instrument, such as a 
^cord, is vouched in proof of an allegation, parol evidence is in 
nany instances admissible to reconcile the allegations with the 
nstrument (r). But where a variance occurs, which without 
extrinsic explanation would be fatal, it seems that an averment of 
dentity is usually necessary to warrant such evidence. 

The defendant in ejectment for the manor of Artam pleaded 
ancient demesne* and when Domesday Book was brought into 
court, offered to prove that the manor was anciently called Nettam, 
but the evidence was rejected, for the variance ought to have been 
averred on the record (s). 

Itfe a rule, that where a general allegation is put in issue, par- 
ticular instances may be shown to prove it (£)• It is otherwise in 
the case of barretry ; for there, although the indictment be general, 
notice must be given of the particular acts intended to be proved. 
So also where the general question arises collaterally, for then the 
party cannot be prepared to answer them. 

Where in assumpsit the record of Nisi Prius , which corresponded 
with the agreement, varied from the declaration and issue delivered, 
and a verdict had been found for the plaintiff, the Court refused to 
set it aside, as the Judge might at the trial have amended the 
variance (%). 

Two statutes are now to be adverted to, the objects of which arc 
enumerated in their preambles. The statute 9 Geo. 4 , c. 15 , 
entitled, "An Act to prevent a Failure of Justice by reason of 
Variances between Records and Writings produced in Evidence in 
support thereof,” recites, that " Whereas great expense is often in- 
curred and delay or failure of justice takes place at trials, by 
reason of variances between writings produced in evidence and the 
recital or setting forth thereof upon the record on which the trial 
is had, in matters not material to the merits of the case, and such' 
record cannot now in any case be amended at the trial, and in some 
cases cannot be amended at any time,” and then enacts, “ That it 

(q) Mazzinghi t. Stephenson, 1 Camp, of ill fame, or issue on non compos. In 

891. See Calbome v. Stockdale , Str. Clarke v, Periam , 2 Atk. 383, a bill was 
493. Sigell v. J ebb, 3 Starkie’s C. 1. filed to compel a woman to give up a bond 

(r) Vol. II. tit. Parol Evidence; given as premium jntdicitice, charging her 

Crim. Pleading, 325. 329, 2d edit. with previous lewd conduct ; and per Lord 

(s) Gregory v. Withers, 28 C. 2 ; Glib. Hardwicke, C., general lewdness being 

Ev. 44 ; 3 Keb. 588. charged, particular instances may be proved, 

(0 Per Lord Hard. 2 Atk. 339. 346. for putting it in issue is sufficient notice. 
As on an indictment for keeping a house ( u ) Bemey v. Greene , 12 Moore, 174. 
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shall and may be lawful for every court of record holding plea in Reconcllc- 
civil actions, any Judge sitting at Nisi Prim , and any Court of Oyer ” e ff n ° f n by 
and Terminer and general gaol delivery in England, Wales, the |verment. 
town of Berwick-upon-Tweed, and Ireland, if such Court or Judge 
shall see fit (x) so to do, to cause the record on which any trial may 
be pending before such J udge or Court in any civil action, or in any 
indictment or information for any misdemeanor, when any vari- 
ance ( y) shall appear between any matter in writing or in print pro- 
duced in evidence ( z ), and the recital or setting forth thereof upon 
the record (a) whereon the trial is pending to be forthwith amended 
in such particular by some officer of the Court, on payment of such 
costs (if any) to the other party as such J udge or Court shall think 
reasonable, and thereupon the trial shall proceed as if no such 
variance had appeared ; and in case such trial shall be had at 
Nisi Prim , the order for the amendment shall be indorsed on the 
posted, and returned, together with the record, and thereupon the 


(a?) Lord Tenterden refused to amend the 
declaration, where the variance arose from 
want of due care in drawing it. JeJf v. 
Orvil, 4 C. & P. 22. It has been held 
that the Judge’s discretion in making an 
amendment under this statute cannot be 
reviewed. Parke v. Edge, 1 Cr. & M. 429. 
In Prudhomme v. Fraser , 1 Mood, & R. 
435, Lord Denman refused to strike out 
superfluous innuendos in a declaration for 
libel. 

(y) These words have been held to extend 
to the amendment of a misdescription of a 
promissory note as a hill of exchange. 
Moillet v. Powell , 6 C. & P. 233, A mis- 
take in the date of a bill of exchange, 1 
Cr. & M. 429. Bentzing v. Scott , 4 C. & 
P. 24. A mis-statement of the Court in 
jetting forth the record of a judgment. 
Briant v. Eicke, M. & M. 359. A de- 
claration for not obeying a subpoena 
stated that the plaintiff caused to be left 
with the defendant a copy of the writ of 
subpoena. The writ was in fact directed 
to the defendant and two others, but the 
copy served was directed to him and John 
Doe, and it was held that the Judge might 
direct the declaration to be amended by 
alleging that the plaintiff caused to be left 
lyith the defendant a copy of so much of 
the said writ of subpoena as related to the 


defendant. For the Court held that this 
was in substance an amendment to pre- 
vent a variance between the writing pro- 
duced in evidence and the recital, or set- 
ting forth thereof upon the record, and 
not, as was objected, an allegation of a 
new fact. Masterman v. Jiulson, 8 Bing. 
480. 

(z) In the case of Brookes v. Blan- 
chard, 1C.&M. 779, the Court of Exche- 
quer held, that the statute did not extend 
to a variance between a writing and secon- 
dary evidence of a writing. 

(a) A writing is sufficiently set forth 
when it is described to be a copy of an 
original, of which it is not in fact a copy. 
Masterman v. Judson, 8 Bing. 480. And 
according to the case of Lamey v. Bishop , 
4 B. & Ad. 479, the statute applies, and 
an amendment, according to a written 
contract proved, is admissible, although 
the declaration merely sets forth a contract 
without professing to set forth a written 
contract The Court, in this case, relied 
on Masterman v. Judson, and seem to 
have overruled a previous Nisi Brins de- 
cision, in which Parke, J. held that a 
variance between the terms of a tenancy 
as stated in an avowry, and a writing ad- 
duced in support of it was not amendable. 
Ryder v. Matlone , 3 C. & P. 595. 
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papers, rolls, and other records of the Court from which such record 
issued shall be amended accordingly/’ 

The stat. ft & 4 W. 4, c. 42 ( b ), recites, that “ Whereas great 
expense is often incurred and delay or failure of justice takes place 
at trials by reason of variances as to some particular or particulars 
between the proof and#the record, or setting forth on the record or 
document on which the trial is had, of contracts, customs, prescrip- 
tions, names, and other matters or circumstances not material to 
the merits of the case, and by the mis-statement of which the 
opposite party cannot have been prejudiced, and the same cannot 
in any case be amended at the trial, except where the variance is 
between any matter in writing or in print produced in evidence 
and the record : and whereas it is expedient ta allow such amend- 
ments as are hereinafter mentioned to be made in the cause/’ and 
therefore enacts , “ that it shall be lawful for any court of record 
holding plea in civil actions, and any Judge sitting at Nisi Prius , 
if such Court or Judge shall see fit so to do (c), to cause the record, 
writ or document, on which any trial may be pending before any 
such Court or Judge in any civil action, or in any information in 
the nature of a quo warranto or proceedings on a mandamus, when 
any variance shall appear between the proof and the recital ( d ) or 
setting forth on the record, writ, or document on which the trial is 


( b ) The new rules for pleading laid 
down by the Judges, by which a party 
is precluded from varying the statement of 
his case in a number of different counts, 
and is consequently more exposed to the 
danger of variance, unless either more 
general statements were permitted, or 
variances cured, or both, are founded on 
the assumption, that by the above Act, the 
powers at the trial, in cases of variance, in 
particulars not material to the merits of 
the case, are greatly enlarged. See the 
observations of Parke, B. in Hanbury v. 
Ella, 1 Ad. & £11. 61 ; and see the obser- 
vations of Alderson, B. in Part'y v. Fair- 
hurstfQ Cr. M. & R. 196. 

(c) Where the Judge at Nisi Prius had 
refused to amend the declaration in eject- 
ment, where two tenants in common were 
alleged to hove jointly demised, Lord Den- 
man, C. J., intimated that the refusal could 
not be reviewed in Bank. But in Poe v. 
Errington, 1 Ad. & Ell. 750, the Judge 


heaving refused to amend a count on a bill 
of exchange, the Court above granted a 
new trial, after a nonsuit on the ground 
of variance. Pullen v. Seymour, 5 Dowl. 
164. 

(d) The statute, it has been held, gives 
no authority to supply an omission, as by 
extending a justification of the taking of 
mirrors to the taking of handkerchiefs also, 
John v. Currie , 6 C. & P. 018; or to in- 
crease the damages laid in the declaration. 
Watkins v. Morgan , 6 C. & P. 601 ; or & 
strike out the name of a defendant, Cooper 
v. Whitchurch , 6 C. 6c P. 545 ; or to amend 
the award of process on the record, Adams 
v. Power , 7 C. & P. 76. In the case of 
Pullen v, Seymour ,5 Dowl. 164, the Judge 
at Nisi Priuf refused to amend a count on 
a bill of exchange by inserting the words, 
“ three months after the date hereof;” but 
the Court (of Exchequer) is reported to 
have set aside the nonsuit, and granted 
a new trial on payment of costs. 



VARIANCE. 


4#7 


proceeding of any contract (e), custom, prescription, name (/), or Amend- 
other matter (g), in any particular or particulars in the judgment of ment * 
such Court or Judge, not material to the merits (A) of the case, and 

( e ) A declaration is amendable by alter- * was in case for negligence as carriers ; 

ing a contract to pay for goods delivered plea not guilty ; evidence that the defen- 

to a contract to guarantee payment. Han - dants, if liable, were liable as wharfingers 

bury v. Ella, 1 Ad. 6c Ell. 61. So, by only. An application to amend was made 

altering a contract of general warranty of after the defendants* liase was closed, and 

a horse #0 a warranty of sound, except in the plaintiff's counsel was proceeding to 

one foot, the breach complained of being reply; the learned judge refused to amend, 

unsoundness of wind. Hemming v. Parey but left the case to the jury, who found 

0» C. & P. 680. Alderson, B., in allowing against the defendants as wharfingers . 

the amendment, observed that if the de- There were circumstances to show that the 

fence had depended in any way upon the defendant might have been prejudiced in the 

qualification of the warranty, he would not conduct of his defence. The Court made 

have allowed it, as that would have gone the rule absolute for a new trial, on pay- 

to the merits. So a declaration is amend- meat of costs, Parke, B., observing that he 

able by substituting for an allegation that should, under the circumstances, have 

the defendant represented the horse to be directed the amendment, postponing the 

sound, and a good worker, an allegation trial to another day, to enable the defen- 

that he represented the horee to be sound dants to prove in defence notice of limited 

in the wind. Mash v. Denham, 1 M. & liability. 

H. 442. Alderson, B, in that case ob- (/) In Doe v. Edwards, 1 M.&R.321. 
served, that the variance was not material 0 C. 6c P. 208, Parke, B., amended the dc- 

to the merits ; it is presumable, therefore, Bcription of the parish, in an action of eject- 

although it is not so stated, that the defect mentfor a forfeiture ln t Howell v. Thomas, 

proved was unsoundness of wind. So a 1 M. & R. 342, Coleridge, J., issue being 

declaration was amended by substituting joined in an action of trespass, as to the 

for a contract by the defendant to de-* plaintiff’s property in a close, described in 

liver poles, to be paid for on delivery, the declaration as Clover-hill, allowed the 

a contract to pay cash on delivery with name to be altered to Clover-moor. 4 

live per cent, discount. The defendant (g) A variance between the penalty of 
had pleaded non assumpsit . Part of the a bond, and that alleged, was amended, 

poles had been delivered, but not paid Hill v. Street, 2 C. & M. 420. 
for, and other part had been tendered, but ( h ) In the case of Doe v. Edioards, I M. 

rejected ; and to the application to amend, 6c R. 321, G C. & P. 208, where it was ob- 
it was objected that if the contract had jeeted that an amendment as to the de- 

been properly set out, the defendant would scription of the parish ought not to be 

have pleaded that the plaintiff refused to allowed, the action being a harsh and op- 

pay on the first part delivery, and that pressive proceeding for a forfeiture. Parke, 

thereupon the plaintiff rescinded the con- B., said, “ I do not think that the supposed 

tract. Alderson, B., said that before lie impropriety of the action is a consideration 

could allow the amendment, he must see that ought to influence me in deciding 

that the defendant could not have been whether I shall give leave to amend Alder 

prejudiced by the mis-statement. It after- the Act of Parliament.” Jn Doer . Erring- 

wards appeared that the ulaintiff had ton, I Ad. & Ell. 760, the demise was 

refused to pay for the poles TO the whole joint by two lessors, who were in fact 

had been delivered ; but there being nothing tenants in common. Taunton, J., refused 

to show that the defendant had rescinded, an application to amend by striking out the 

the contract, on that ground the amend- ^ name of one of the lessers, or adding 
ment was allowed. Ivey v. Young , 1 M. proper words applicable to the title, saying 

& R. 646. In thp case of Parry v. Fair- that the amendment was prayed for on a 

hurst, 2 C. M. & U. 190, the declaration point very material to the merits of the 

' VOL. I. K K 
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by which the opposite party cannot have been prejudiced in the 
conduct of his action, prosecution, or defence, to be forthwith 
amended by some officer of the Court or otherwise, both in the 
part of the pleadings where suc$t variance occurs, and in every 
other part of the pleadings which it may become necessary to 
amend on such terms as to payment of costs to the other party or 
postponing the trial, to be had before the same or another jury, or 
both payment of costs and postponement, as such Court o^ Judge 
shall think reasonable; and in case such variance shall be in some 
particular or particulars, in the judgment of such Court or Judge, 
not material to the merits of the case, but such as that the opposite 
party may have been prejudiced (i) thereby in the conduct of his 
action, prosecution, or defence, then such Court or Judge shall have 
power to cause the same to be amended upon payment of costs to 
the other party, and withdrawing the record or postponing the 
trial as aforesaid, as such Court or Judge shall think reasonable, 
and after any such amendment the trial shall proceed, in case the 
same shall be proceeded with, in the same manner in all respects, 
both with respect to the liability of witnesses to be indicted for per- 
jury and otherwise, as if no such variance had appeared ; and in 
case such trial shall be had at Nisi Prius, or by virtue of such 
writ as aforesaid* the order for the amendment shall be indorsed on 
th epostea or the writ, as the case may be, and returned, together 


case. In Frankum v. The Earl of Fab 
mout% 2 Ad. & Ell. 451, 6 C. & P. 529, 
the declaration alleged injury, by diverting 
a watercourse, the right to which the 
plaintiff claimed in respect of a mill. The 
right appeared in fact to be ex jure naturce t 
and not in respect of the mill, which was 
of recent erection. Alderson, J., refused 
to amend, but directed the jury to find 
specially that the defendant had diverted 
the water from its proper course ; but the 
Court above refused to give judgment for 
the plaintiff, deeming the variance to be 
material, and observing that the defendant 
migpt have prepared his defence to meet 
the claim made in respect of the mill, and 
not the land. In Guest v. Elwes^ 5 Ad. 
& Ell. 118, in an action against the sheriff 
for an escape, the evidence was that he 
had negligently omitted to arrest, and the 
matter being specially found, the Court 
above gave judgment for the plaintiff, ob- 
serving that the defendant had experienced 
no disadvantage from the course adopted, 


and that, on the other had, the plaintiff, 
who had suffered from some breach of 
duty on the part of the sheriff, and who 
most probably was without the means of 
discovering precisely what it was, might 
have been really injured by too strict an 
adherence to the issue actually joined. In 
the case of Jenkins v. Treloar, 1 M. & W. 
16, upon a question, whether two counts, 
one of assumpsit , for a toll claimed as 
metage, and the second for toll claimed «s 
a post duty, Parke, B., intimated that he 
would allow the one to be substituted for 
the other by way of amendment. 

(i) In two cases ' of slander, ( Lejeune 
v. Dennett , cor. Patteson, J., Wintoq Sp. 
Ass. 1835, and Sheers v. Philp , cor. Bol- 
land, B., Iftmcest. Sp. Ass. 1836, Ros- 
coeon Ev. 71), a material variance in the 
words was amended on the terms of the 
plaintiff's withdrawing the record, and 
paying the costs of the day, with liberty 
to the defendants to plead de novo . 
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with the record or writ, and thereupon such papers, rolls, or other 
records of the Court from which such record or writ issued, as it 
may be necessary to amend, shall be afbended accordingly; and in 
case the trial shall be had in any court of record, then the order 
for amendment shall be entered On the roll or other document 
upon which the trial shall be had, provided that it $hall be lawful 
# for any party who is dissatisfied with the decision of such Judge at 
Nisi Brius, sheriff, or other officer, respecting his allowance of any 
such amendment, to apply to the Court from which such record or 
writ issued for a new trial upon that ground ; and in case any such 
Court shall think such amendment improper, a new trial shall be 
granted accordingly, on such terms as the Court shall think fit, or 
the Court shall make such other order as to them may seem meet. 
And it is further enacted, that the said Court or Judge shall and 
may, if they or he think fit., in all cases of variance, instead of 
causing the record or document to be amended as aforesaid, direct 
the jury to find the fact or facts according to the evidence, and 
thereupon such finding shall be stated on such record or document, 
and notwithstanding the finding on the issue joined, the said Court 
or the Court from which the record has issued shall, if they shall 
think the said variance immaterial to the merits of the case, and 
the mis-statement such as could not have prejudiced the opposite 
party in the conduct of the action or defence, give judgment ac- 
cording to the very right and justice of the case.” 

In the next place, it is a rule that no evidence is necessary to 
prove that which is agreed upon by the pleadings; for the jury 
are sworn to try the matter in issue between the parties, and no 
other question is before them (7e). If the defendant in replevin 
avow the taking the cattle damage-feasant in the locus in quo , as 
parcel of the manor of K ., and the plaintiff make title to the 
manor of K ., and traverse that the manor is the freehold of the 
defendant, the plaintiff cannot prove that K. is no manor, for 
that is admitted by the traverse (7). And the jury cannot find 
against the admissions of the parties on the record, though they 
be contrary to the truth ; but in other cases, as has been seen (#n)> 
the^ Jury are not estopped to find the truth, though the parties 
are. But where there^ are several issues joined, an admission in- 
volved in one does not operate as an admission in relation to any 
other (?i). 

<&) B. N. P. 293 ; Bac. Ab. Ev. ( m ) Supra , 343 ; and see B. N. P. 293, 

0(32. Goddard's Case , 2 Co. 4 b. 

(n) Harrington v. Macmorris 9 5 Taunt. 
228; 1 Marsh. 33; Wilies, 380. 
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Next as to the quality of the evidence to be adduced by the 
parties. 

It is the peculiar provindfc of the jury to decide upon the force 
and effect of the evidence submitted to them ; but, as has already 
been seen, the law, by many rules of a negative nature, excludes 
from their consideration some matters, on account of their general 
tendency to mislead, and to create prejudice rather than to pro- 
mote the cause of truth. One of the most important rules upon 
this subject is that which requires that the best attainable evi- 
dence shall be adduced to prove every disputed fact. This rule 
has already been adverted to, though but slightly, inasmuch as 
its effect is not to exclude any of the materials of evidence in the 
abstract, but only by comparison of the evidence offered with that 
which might have been produced, but which has been suspiciously 
withheld. 

The ground of this rule (o) is a suspicion of fraud. If it appear 
from the very nature of the transaction that other and better evi- 
dence of the fact is withheld, a presumption arises that the party 
has some secret and sinister motive for not producing the best and 
most satisfactory evidence, and is conscious that if the best were 
to be afforded, his object would be frustrated (p) : subject, then, to 
the observations which will be made upon the operation of this rule, 
it follows, that of the several gradations in the scale of evidence, no 
evidence of an inferior class can be substituted for that of a superior 
degree. It is a very general rule, that the contents of a writing 
cannot be proved by a copy (q), still less by mere oral evidence, if 
the writing itself be in existence and attainable (r). If a deed be 
lost, a copy is not evidence if a counterpart exist (s). And, except on 
special grounds, no declaration or entry by any person can be given 
in evidence, where the party who made such declaration or entry 


(o) B.N. P.293, 4; Gil. Ev.13. 

( p ) Show. 397 ; Carth. 310; Holt, 284 ; 
Salk. 281 ; Bac.Abr. E. 662. 

(q) Supra , 368. To prove an insurance 
from fire, the books of the company are 
not the best evidence. The policy itself 
must be produced. R. v. Doran , 1 Esp. 
C. 127. Kenyon, C. J., 1791. 

* (r) Supra, 368-9. See the observations 
of Lord Tenterden in the case of Vincent 
v. Cole , M. & M. 258, as to the extreme 
danger of relying on the recollection of 
witnesses, however honest, as to the con- 
tents of written instruments. And see 


also The Queen's Case, 2 B. & B. 287, 
supra. And see Crowley v. Page, 7 C. 
& P. 790. Strother v. Barr, 5 Bing. 151. 
Vol, II. tit PAROL EVIDENCB-^ASSUMP- 
sit— Ejectment— -Title op Land- 
lord. 

(«) Supra , 341. The commissioners 
under an inclosure Act having made mi- 
nutes of their proceedings; held, that 
parol evidence of the divisions an H allot- 
ments was Inadmissible, the minutes of 
the commissioners not being produced or 
accounted for. Bendyshe v. Pearse, 1 B. 
& B. 460. 
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can be produced and examined as a witness ( t ). These are well 
known definite gradations of evidence, to which the principles may 
be applied without much difficulty* Thus, upon a question, 
whether the abbey de Sentibus was an inferior abbey or not, Dug- 
dale’s Monasticon Anglicanum was refused, because the original 
records might be had at the Augmentation Office (w). 

This rule relates not to the measure a^d quantity of evidence, 
but to its quality when compared with some other evidence of 
superior* degree. It is not necessary, in point of law, to give the 
fullest proof that every case may admit of. A will of lands may 
be proved by one witness only (a?). If there be several eye-wit- 
nesses to a particular fact, it may be proved by the testimony of 
one only. 

Where the defendant, in order to disprove the right claimed by 
the plaintiff to erect certain hatches on a river, offered in evidence 
ancient articles of agreement between persons standing in the 
respective situations of the plaintiff and defendant ; and the 
defendant’s attorney produced the deed, and said he received it 
from the son of the owner of the defendant’s land; and on the 
objection being taken that this was insufficient, the father was 
called, whose testimony was objected to on the score of interest ; 
it was held that the deed was admissible, for the testimony of the 
father had been objected to, and the next best evidence had been 
given (y). 

Nor does it apply jn any case/unless the evidence proposed be 
in its general nature of an inferior degree to that for which it is 


(0 Even although the parties to be 
called would crirniuate themselves by the 
proof required. Edmunstone v. Webb, 
3 Esp. C. 244. The Queen's Case , 2 B. 
& B. 311. 

(w) Salk. 281. Oaths taken by a 
preacher under the Toleration Act are 
matter of record, and cannot be proved by 
parol evidence. R. v. Ilube others, 
Peake’s C. 131. To prove that A . was 
chosen constable the wardmote book, con- 
taining an account of the election, should 
b& 4 >roduced ; a list from the town clerk’s 
office of the persons sworn in to serve the 
office, in which the name of B . appears as 
having been sworn as substitute for A ., is 
notfne best evidence. Underhill v. Witts, 
3 Esp. C. 56. 

(x) See tit Will. So in case of a deed > 
B. N. P. 264. So handwriting may be 
proved by another, without calling the 


writer. See Hughes's Case, 2 East’s P. C. 
102. McGuire's Case, ib. For other il- 
lustrations, see Leibman v. Pooley , 1 
Starkie’s C. 167, and tit. Agent — Per- 
jury. Where consent is to be negatived, 
even in a criminal case, it is not absolutely 
necessary that the party himself whoso 
negative is required to be proved should be 
called. As upon indictments for unlawfully 
killing deer or taking fish. Allen's Case, 1 
Mood. C. C. 154, before the Judges. Hary's 
Case , 2 C. & P. 458. In the previous case 
ofJB.v. Rogers , 2 Camp. 654, Lawrence, J., 
i9 stated to have ruled that it was neces- 
sary to caU the owner of the deer to nega- 
tive consent, but -in that case there seems 
to have been no evidence to, negative con- 
sent. 

(y) Carol v. Jeans , cor. Holroyd, J., 
Dorch. Sp. Ass. 1819, Manning's Ind. 375, 
2d edit. 
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sought to be substituted. It is not sufficient that it may probably 
be less satisfactory in the particular instance. Where a plaintiff 
proved notice to the defendant to produce a letter written by him. 
to the defendant, it was held that the plaintiff was at liberty to 
prove the contents by any witness who knew them, and that he was 
not obliged to call the clerk who wrote the letter (z). 

The rule assumes, that from the nature of the transaction superior 
evidence may be had; and therefore it never excludes evidence 
which is the best that can be then produced by the party (a). 
Hence if a deed or other written document be lost, or be in the 
hands of the adversary, who refuses to produce it (6), a copy of 
it is admissible. If a witness to a bond, after his attestation be- 
comes interested, it may be read upon proof of his handwriting (c) ; 
and so it may if he be dead, or be beyond seas, out of the jurisdiction 
of the court. So where the witnesses are dead, their depositions or 
their declarations made when they were in extremis frequently 
become evidence. Where a prisoner’s examination, taken in writ- 
ing before the coroner, could not, in consequence of an irregularity 
in the latter, be read, it was held that the coroner might be asked 
as to what the prisoner said on that occasion (d). 

Neither is the rule strictly adhered to where a mere negative is 
to be proved, especially where it results from inspecting documents 
of a voluminous nature (e). And though a witness cannot give 
evidence of accounts not produced, he may, it seems, be examined 
as to the general state of such accounts, or he may give evidence 
of the general course of trade, as that the practice has been to 
accept bills in a particular form, according to one invariable course 
of dealing (/). In Rowe v. Brenton ( g) y a witness was allowed to 


( 0 ) Leibrnan v. Pooley , 1 Stark ie’s C. 
107. 

(а) Gilb. Ev. 4, 5 ; B. N. P. 294. 

(б) See Written Instrument, Proof 
of, ante , 398. 

(<■) Godfrey v. Norris , Str. 34 ; 3 Ves. 
112. It is otherwise where the witness 
was interested at the time. Swire v. 
Belly 5 T. R. 341. Where, on principles 
of public policy, a document cannot be 
read in evidence* the effect will be the same 
as if it was not in existence. Cooke v. 
Maxwell , 2 Starkie’s C. 483. Therefore, 
where such a document contains an order 
from a public officer, no evidence can be 
given of its contents, but it may be shown 
that what was done, was done by the order 
of such officer. Ibid. 


(d) R. v. Reed, 1 Mood. & M. C. 403. 

(e) Where, in order to show the insol- 
vent state of the party before bankruptcy, 
the assignees (plaintiffs) offered the ledger 
of the bankers of the bankrupt to prove 
that he had no funds in their hands, it was 
held, that they were properly received to 
prove the negative, withbut calling the 
different clerks who made the entries, 
although it might not be admissible to 
prove the affirmative. Furness v. Cope, 
5 Bing. 114. 

(/) Roberts v. Doxon, Peake’s 83. 
But if the mode of dealing lias varied, 
the bills must be produced. Ibid. 

( g ) 3M.& It. 212. 
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state the result of his examination of a number of old records, 
and to prove their correspondence with one which had been read. 
So a witness may be examined as to a general balance of ac- 
counts (A), or as to the general result of inquiries from accounts 
rendered by a bankrupt of his affairs as to his solvency at a par- 
ticular time (i). And in general, where evidence is given as to in- 
troductory or collateral matters, which do not depend at all upon 
the particular form or contents of the instrument, such evidence, 
though perhaps not strictly warranted, is for convenience sake 
usually admitted in practice without objection. 

Again, as the rule was intended to guard against fraud, its 
operation ceases where the presumption of fraud does not arise ; 
consequently it does not apply where the law itself raises a 
presumption under particular circumstances. And therefore, in 
general, in order to prove that a particular person was a magistrate 
or constable, it is sufficient to prove that he acted as such ; for 
then, in the absen'ce of evidence to the contrary, it is to be pre- 
sumed that he was duly and legally appointed (A). The rule ex- 
tends to one acting as surrogate in the Ecclesiastical Court (/). 
Also to a public commissioner for taking affidavits (w). So where the 
plaintiff* proved his acting as vestry clerk (w). So in the case of a 
revenue officer (o). The rule does not extend to a tithe collector act- 
ing under private authority ( p). N or to assigrfees of a bankrupt (q). 

So where a document is of a public nature, a copy of it is evi- 
dence ; for the production of the original is dispensed with on 
account of the inconvenience which would result from the frequent 
removal of public documents, and consequently the absence of the 
original affords no presumption of fraud ; and the probability of 
fraud is much diminished by the consideration that it would be 
liable to easy detection by reference to so accessible an original (r). 
For like reasons, inscriptions on tombstones, walls and fixed tables, 
are usually proved by oral evidence (5). 

The rule does not apply where the adversary has admitted the 
fact which is to be proved ; for he is in general barred by his own 
admission or representation, particularly if the other party has 


(A) Roberts v. JOoxon , Peake’s C. 83. 

(i) Assignees of Mayer v. Sqfton, 2 
Starkie’s C. 274. Lord Kenyon had re- 
ceived similar evidence. 

( k ) Spencer v. Billing , 3 Camp, C. 
310. 

(0 v. Verelsty 3 Camp. 432* 

(m) R . v. Howard , 1 M. & R. 187. 

(n) M'Gahey v. A Is ton , 2 M. & W. 211. 


( o ) See 20 Geo. 3, c. 77, s. 13, and ib. 
c. 82, s. 0. 

(p) Short v. Lee, 2 J. & W. 488* 

(q) Passmore v. Bomfield, 1 Starkie’s 
C. 298. 

( r ) Infra , Vol. II. tit. Character. 

( s ) Doe v. Cole , 8 C. & P, 360. R , v. 
Fursey, 6 C. & P. 81. 
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acted on the faith of it, and no competition arises as to the com- 
parative efficacy of two modes of proof (t). 

But it has been held that an admission by an obligor of his exe- 
cution of a bond does not supersede the necessity of proving it by 
calling the attesting witness (w). 

So although it be a general and most inflexible rule, that oral 
evidence cannot be substituted for a written document, which by 
authority of law, or by private compact, "is constituted the authentic 
and appropriate instrument of evidence, yet in other cases the 
mere existence of written evidence never excludes independent 
parol evidence to prove the same fact. Where a written instru- 
ment is required by law, or made by private compact to express 
the intention of the parties, it possesses a force and authority 
superior to any other evidence (.r) ; but in other cases its superi- 
ority is merely fortuitous and contingent, for it may be that the 
oral evidence is far more deserving of credit than the written 
evidence, and consequently the legal presumption of fraud does 
not exclude the oral evidence, however strongly it may tend to 
discredit it under particular circumstances (y). If several persons 
be witnesses of the same fact, and one of them to assist his 
memory, make a memorandum of it, this circumstance would 
not exclude the testimony of the other witnesses, who, from their 
number, their powerS of discernment, and their concurrence in the 
same account, may be more entitled to credit than the witness 
who made the memorandum. If a prisoner confess his guilt 
before his examination is taken before a magistrate under the 
authority of the statutes, and the examination be not returned, 
or cannot be received in evidence, the prisoner’s confession is 
admissible ( z ). 


(t) See tit. Admission, Vol. II., where 
the cases are collected. 

(w) Abbot v. Plumb, Dougl. 205. See 
the ground of this rule, sujira, 371. * 

(x) See tit. Assumpsit — Ejectment 
— Parol Evidence. Where in ejectment 
after notice to quit, it appeared by the 
plaintiff's evidence that the promises had 
been demised by a writing, it was held that 
he was bound to produce it. Fenn v. 
Griffith, 6 Bing. 533. 

( y ) See this subject more fully consi- 
dered, Vol. II. tit. Parol Evidence. 

(?) It. v. Reason $ Tranter , 1 Str. 499* 
Where it appeared that a party was sworn 


and examined before justices on a charge, 
held that it was to be presumed to have 
been taken down in writing, and that 
parol evidence of it was not receivable 
until the contrary was shown. Phillips 
v. Wimburn, 4 C. & P. 273. A. gives a 
warrant of attorney to secure a joint debt 
to B . and C. ; B . receives the whole. Jn 
an action by C. to recover his moiety, A. 
may be called to prove the payment, with- 
out the production qj the warrant of at- 
torney. Bayne v. Stqne, executor of 
Stone, 4 Esp. C. IS. JFor though the se- 
curity was the foundation of the action, the 
immediate cause was the money paid to 
the defendant, which the debtor might 
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Where the contents of a writing have been read to the adverse a collateral 
party, and admitted by him to be true, oral evidence of the con- does not 
tents may be given, although the writing itself be inadmissible in 
evidence (a). * dence. 

Where the plaintiff’s agent entered intg^ verbal agreement with 
the defendant, and made a memorandum of the terms, to assist his 
own recollection, which was not signed by the parties, it was held 
to be unnecessary to produce it, for it was not the contract, but 
only a private note (b). 

And in order to exclude oral evidence of a contract, it is neces- Oralevi- 
sary to prove that the contract was committed to writing. And contract,* 
therefore, after the plaintiff in ejectment had given parol evidence 
of the tenancy, the evidence was held to be sufficient, although it 
appeared upon the cross-examination of his witness that an agree- 
ment relative to the land in question had been produced upon a 
former trial between the same parties, and had been seen the same 
morning in the hands of the plaintiff ’s attorney (c). 

There is a distinction between the exclusion of evidence by the Distinction 
operation of this rule, and a mere failure or defect in evidence ^hich secomkry 
is in itself admissible. The effect of the rule is to exclude parti- and defec- 
cular evidence altogether until proof be given that better evidence dence™" 
is unattainable; and when such proof has been given, to admit the 
evidence of inferior degree. But evidence tending to the proof 
may be admissible, yet insufficient, and may still be so, although 
it be proved that better evidence cannot be had. 

In the case of Williams v. The East India Company ( d), the 
question was, whether the agent of the defendants, who were the 
freighters of the plaintiff’s ship, had apprised the plaintiff or his 
officers of the inflammable and dangerous nature of a quantity of 
roghan, which had been stowed on board the ship, and which ulti- 
mately occasioned its destruction. It was the duty of the conductor 
of military stores to convey goods on board the ship, and of the 
chief mate to receive them; the chie^mate was dead, and no evi- 


prove to have been paid to the party sued 
without production of the security. Per 
Ld. Kenyon, ib. See Ingram v. Lea , 2 
Camp. C. 521. 

(а) Jacob v. Lindsay , 1 East, 460. And 
see Doe d. Bingham v. Cartwright , 3 B. 
& A. 320. 

(б) Dalison v. Stark , 4 Esp, C. 103. 
Ramsbottom v. Tunbridge, 2 M. & S. 435. 

(c) Doe d. Wood v. Morris , 12 East, 

237. Doe d. Shearwood v. Pearson , ib. 

238, in it. Secus, where it appears by the 


plaintiff's evidence that there is a written 
agreement. Fenn v. Griffith , 6 Bing. 
533. So where a memorandum of an In- 
tended agreement has been read over to an 
intended tenant, but has never been signed, 
parol evidence of the terms is admissible. 
Doe d. Bingham v. Cartwright , 3 B. & A. 
326. See Yol. II. tit. Stamp. 

( d ) 3 East, 192. See the case of Koster 
v. Reed, 6 B. & C. 19 ; and Vol. II. tit Po- 
licy of Insurance; Presumptive 
Evidence of Loss. 
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dence was given of what passed between him and the conductor of 
the stores ; but the captain and second mate proved that no com- 
munication had been made to them of the nature of the roghan. 
It was objected, that the conductor of the stores ought to have 
been examined, and it vps so ruled by Lord Ellenborough at Nisi 
Prius, and afterwards decided by the whole Court, on the ground, 
1st, that the delivery without notice thus insisted upon by the 
plaintiff was a criminal act, and that therefore it was incumbent 
on the plaintiff to prove the neglect to give notice ; and, 2dly, that 
the plaintiff had not given sufficient prima facie evidence of the 
want of notice. The defect in this instance seems to have con- 
sisted rather in a failure in the measure of the proof, than in the 
substitution of secondary for original evidence. It was necessary 
to negative the fact of communication, which, under the circum- 
stances, could be proved by no one but the conductor, for the chief 
mate was dead; and that evidence which was essential was not 
given. The evidence which was received of the captain and 
second mate, that they did not know that any communication had 
been jmade of the nature of the article, was not evidence of a 
secondary nature, substituted in the place of superior evidence, for 
it was at all events admissible evidence, and would still have been 
admissible had the conductor been called, contrary to the nature of 
secondary evidence, which can never be admitted where the supe- 
rior evidence is adduced, but is wholly superseded by it. Neither, 
like secondary evidence, could it have been substituted for the 
superior evidence, when the latter had become unattainable; for* 
had the conductor been dead, there would still, it seems, have been 
a defect in the evidence incapable of being supplied by that of the 
captain and chief mate. 

With regard to the quantity and measure of proof, but few ob- 
servations are requisite. It is for the parties, according to their 
own,discretion, to procure such evidence as the circumstances of 
the case may supply; and^it is for tfie jury to decide upon its 
effect. The law rarely interferes as to the pleasure of proof; and 
the sufficiency cannot, in the nature of things, be subject to legal 
definite or control (e). All that can be done is to intercept such 
evidence as would tend to prejudice or mislead; the law then 
confides in the good sense and integrity of the jury. In some few 
instances, however, the law interferes as to the number of wit- 
nesses (/). 

(<’) Qu m urguraenta ad quern modum (/) It seems that in equity no decree 
probandoQ cuique rei sutfidant, nullo certo can be made on the oath of one witness 
mode satis definiri potest. against the defendant's answer on oath. 
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As in the case of high treason, when it works corruption of 
blood ; there two witnesses are necessary by the express provision 
of the statute law (; g ). So in the case of perjury, two witnesses are 
essential, for otherwise there would be nothing more than the oath 
of one man against that of another (A), ujjpn which the jury could 
not safely convict. 

In other cases the general rule seems to be, that where there is 
any legal admissible evidence tending to prove the issue, the 
effect of that evidence is solely for the consideration of the 

jury#*). 

It is, however, in all cases requisite thatfthe plaintiff should 
adduce some primd fade evidence in support of every essential 
allegation. Where there is a failure of evidence, tending to 
establish any one essential averment, the Court directs an acquit- 
tal in a criminal, or directs the plaintiff to be ionsuited in a civil 
case. But, in civil actions, if there be any evidence, however 
weak, tending to the proof of the issue, the plaintiff may, by 
appearing when he is called, have his case submitted to the consi- 
deration of the jury ; but if there should be no evidence tending 
to prove any one essential fact, the jury would be directed to give 
a verdict against him, by which he would be absolutely and finally 
concluded. 

No evidence is requisite to prove the existence of a fact which 
must Jiavc happened according to the constant and invariable 
course of nature (ft), or to prove any general law (Z), nor is it neces- 

Vcnt. 161; 3 Oh. C. 123. 69. And one 
witness is not sufficient against the hus- 
band, although it be supported by the 
answer of the wife, for she cannot be a 
witness against tier husband. 2 Ch. C. 30 ; 

3 P. Wms. 238. But a decree may be 
made on the evidence of a single witness 
where the evidence of the party is falsified. 

2 Venn 554; 2 Atk. 19; 3 Atk.' 419; 

1 Bro. Cb. C. 52. 

In general, at common law, one witness 
was in all cases sufficient; per Holt, C. J., 
who said that the authorities cited by 
Lord Coke to the contrary did not war- 
rant his opinion. Carth. 144; Co. Litt. 

6 a. The Spiritual Court, acting upon 
the rules of the civil law, requires two 
witnesses ; but where temporal matter is 
pleaded in bar of an ecclesiastical demand, 
and the evidence of one witness is refused, 
a prohibition will be awarded. As where 
an executor proves the payment of a legacy 


by one witness. Show. 151 ; 3 Mod. 172. 
283; Comb. 160; Holt, 752; Ld. Raym. 
22; Ven. 291; Carth. 142. 

(g) 7 W, 3, c. 3 ; 1 Ed. 6, c. 12 ; 5 & 6 
Ed. 6, c. 12. Qu. whether the stat. 1 & 2 
P. & M. c. 10, repealed the stat. 1 Ed. 6, 
c. 12, 5 & 6 Ed. 0, c. 1 1, as to the necessity 
for two witnesses in the case of petit 
treason. According to Forster, 337, petit 
treason stands on the stat. 5 & 6 Ed. 6, 
and therefore two witnesses are necessary. 
But now see the stat. 9 Ge<^4, c. 31, 
s. 2. 

( h ) Vol. II. tit. Perjury. 

( i ) Infra, Vol. II. tit Conviction. 

(ft) See Lord Elleuborough’s observa- 
tions, 8 East, 202. , 

(0 Facile patet non indigere probation e 
jus commune, quod judici jam notum esse 
censetur. Hcinecc. El. J. C. 443. The 
Courts notice the contents of all public 
Acts. Mmier v. Fagcsm, Plow. 12 : lb. 
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sary to prove any general customs of the realm (m), or any artificial 


81, a, 83, b; Bro. Ab. Cro. pi. 40. Such 
as relate to trade in general. Kirk v. 
Nowell, 1 T. R. 118 ; secus, where a sta- 
tute relates to a private trade only, lb. 
An Act of Parliament relating to a public 
highway is so far a public Act. 

So the Courts wili notice all other gene- 
ral laws, as that every corporation has a 
right of removing one of its members. R. 
v. Lyme Regis, Doug. 150. The privileges 
of the King’s Palaces. v. Elder t on ^ 
Ld. Raym. 080. And all privileges of the 
Crown, lb. The Ecclesiastical Law. 1 Roll. 
Abr.526; 6 Vin. Abr.496. 

The commencement of the sessions of 
Parliament. Plowd. 7|g 1 Lev. 296 j 2 
Keb. 686. Spring v. Eve , 2 Mod. 240 ; 
D. Ld. Raym. 343; Moor, 551. The 
place of holding Parliament on a particu- 
lar day. Birt v. Rothwell , Ld. Raym. 
210. 343. 

The prorogation of Parliament. 1 Lev. 
296. The course of proceedings in Parlia- 
ment, whether before one of the Houses, or 
before a Committee. Lake v. King , 1 
Saund. 131. But not the Journals of 
either House. 1 Ld. Raym. 1 5. 

So the Courts will notice all Courts of 
general jurisdiction, and their proceed- 
ings. 2 Lev. 176. As of the Court of 
Chancery. Weaver v. Clifford, Cro. J. 
73. Worlish v. Massey, Cro. Jac. 607. 
And other courts at Westminster. Lane's 
case , 2 Co. 16, b. Mounson v. Bourn , 
Cro. Car. 518 ; W. Jones, 417 ; 4 Co. 93, b. 
The proceedings in the County Palatine 
Courts. 1 Saund. 84; 1 Sid. 331. Of the 
Courts in Wales. Broughton v. Randall, 
Cro. Eliz. 502. Griffith v. Jenkins, Cro. 
Car. 179. Of the Prerogative Court of 
the Archbishop of Canterbury. Shelton v. 
Cross, l^ord, 466. The practice of the 
Ecclesiaffical Courts is a matter of fact to 
be proved by witnesses. Beaurain v. Sir 
W. Scott , 3 Camp. C. 388. 

And will notice what Courts possess a 
, general jurisdiction. Tregany v. Fletcher , 
Ld. Raym. 154. Peacock v. Bell, 1 Saund. 
73; 1 Sid. 340. And the limits of their 
general jurisdiction. 2 Inst. 557. And 
their officers. Ogle v. Norcliffe, Ld. 
Raym. 860. See Dillon v. Harper, Ld. 


Raym. 898 ; 6 Mod. 74. So every Court 
will notice the records of its own court, 
but not defeds enrolled, for these are merely 
the private acts of the parties, authenti- 
cated in court, nor the letters patent of 
another court. 10 Co. 02 ; Str. 520 ; 5 Co. 
74, b.; Bac. Abr. Ev. 643. Nor the 
nature and extent of inferior courts. 
Moravia v. Sloper, Willes, 37. 

Nor the proceedings of inferior^Ourts. 
R. v. Vice-chancellor qf Cambridge, Ld. 
Raym. 1334. Nor of any particular juris- 
diction, as of a dean and chapter to induct. 
Bro. Presentation al Eglise, pi. 13, Office, 
pi. 2. Nor that the lord of a particular 
franchise has the return of writs. Bro. 
Office, pi. 2. Nor of a particular liberty. 
March. 125. Nor of the Cinque Ports. 

2 Inst. 557. Nor of an entry in the she- 
riff’s book, referred to by an affidavit 
Russell v. Dickson, 1 Bing. 442. 

Nor foreign laws. Mostyn v. Fdbrigas , 
Cowp. 174. Wee v. Gaily , 6 Mod. 195 ; 
4 T. R. 192. Nor of the laws of the plan- 
tations abroad. 6 Mod. 195. Nor of the 
seal of a foreign court Henry v. Adey , 

3 East, 221. Black v. Lord Braybrooke, 
2 Starkie’s C. 7. 

(m) As the custom of merchants. Soj>er 
v. Dibble, Ld. Raym. 175. Erskine v. 
Murray , Ld. Raym. 1542. Williams v. 
Williams, Carth. 269. Carter v. Vownish, 
ib. 88. The customs of gavelkind and 
Borough-English. Doe d. Clements v. 
Scudamore , Ld. Raym. 1025 ; 1 Bia. Com. 
75 ; Co. Litt. 175; Cro. Car. 562. 

But not of peculiarities not essential to 
tenures. 1 Sid. 138. Brown v, Ricks, 2 
Sid. 153. Saunders v. Brookes, Cro. Car. 
562. Such as a custom to devise. 2 Sid. 
153. Or a gavelkind custom to hold by 
the curtesy, although the wife has no 
issue.. 1 Sid. 138; 2 Sid. 153. 

Nor of particular local customs. 1 Roll. 
R. 106 ; Doug. 96. 380. Such as of foreign 
attachment in London. Spinke v. Tenant , 
1 Roll. 105. Or of carting whores. Stain- 
ton v. Jones , Doug. 379. Argyle v. Hunt, 
Str. 187 ; Fort. 319. But such customs 
are uoticed in the city courts. Doug. 96. 
381. And are noticed by the Courts at 
Westminster, after they have been certi- 
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regulation prescribed by public and competent authority ; such as 
the ordinary, computation of time by the calendar (n) ; or the known 
divisions of the kingdom (o) ; or any public matters recited in Acts 
of Parliament ( p ), royal proclamations (q), or. other public docu- 
ments, published by competent authority ; the meaning of English 
words, terms of art, legal weights and measures, the ordinary 
admeasurement of time (r). 

Or any matter of legal presumption (s). 

The nature of legal presumptions will hereafter be more fully 
considered ; it has already been observed, that there are several 
distinct kinds of presumptions : 1st, absolute and conclusive pre- 
sumptions, which, like the prcesumptiones juris et de jure of the 


fled. Blncquiere v. Hawkins , Doug. 363. 
The custom of the city, that every shop is 
a market overt, was cdltified by Sir E. 
Coke, Co. 83, b. The custoii of foreign 
attachment was certified by Starkie, re- 
corder of that city, 22 Ed. 4 ; Doug. 379. 
The custom of a feme covert being sole 
trader is also noticed. Burr. 1784. 

(«) Str. 387; Ld. Raym. 994; 1 H. 7. 
13 ; Bro. Error, pi. 134. Pugh v. Robin - 
son, 1 T. R. 116; 1 Roll. Ab. 525. The 
fasts and festivals appointed by the calen- 
dar. Brough v. Perkins , 6 Mod. 181. 
R. v. Justices of Ipswich , 2 Ford. 280. 
Harvey v. Brand, Salk. 626; 6 Mod. 148. 
The number of days in a particular month. 

1 Roll. Abr. 524. The coincidence of the 
day of the week with that of the year. 
Cro. Eliz. 227; 1 Leo. 328. Smith v. 
Bouch , Ann. 72. 

The beginning and end of term. Cro. J. 
548; Jenk. 330; 12 Mod. 647. Austin 
v. Bewley , Cro. J. 548. Dobson v. Bell, 

2 Lev. 176. Ball v. Rowe, Ld. Raym. 4. 
Pullein v. Benson, ib. 354. Kstwicke v. 
Cooper , Ld. Raym. 1557. 

But quaere, whether the Courts will no- 
tice the end of a movable term. Mitchell 
v. Ramsay, Latch. 11.118; 1 Roll. Abr. 
804; Dyer, 181; 1 Sid. 308; Cro. Eliz. 
210. Unless put in issue. Courtney v. 
Phelps, 2 Keb. 108, 109. 122. But see 
Kynaston v. Jones, Roll. Ab. 85; Mod. 
Ca. 190. 

(o) The Courts will notice all counties, 
although they be inferior ones. March. 
125; 2 Inst. 557. That a county is co- 


extensive with a particular town. R . v. 
Baker, 18 & 19 geo. 2. Also the eccle- 
siastical divisions of the kingdom. Adams 
v. Terre-tenants of Savage, 2 Ld. Raym. 
854. But not that a town is in a particular 
diocese. R. v. Simpson, Ld. Raym. 1379 ; 
Str. 609. So the Courts will notice the 
extent of a port. Fazakerley v. Wiltshire , 
Str. 469. Of incorporated towns. JR. v. 
Blacksmiths' Company, Mich. 4 Geo. 2. 

Also the known divisions of the kingdom 
into counties ; but the Courts do not notice 
the local situation of places within parti- 
cular counties, or the distance of counties 
from each other. DeybeVs Case, 4 B. & A. 
243. 

The Court will not notice without an 
averment, that Dublin, mentioned in a bill 
of exchange, is Dublin in Ireland. Kearney 
v. King, 2 B. & A. 301. 

( p ) As of a war with France, the war 
being mentioned in several statutes. R. v. 
De Berenger, 3 M. & S. 07. 

(q) Supra, 233. The Court will take 
judicial notice, as a public matter affecting 
the government of the country, that an 
allegation that a revolted colony has been 
recognised as an independent Mate by this 
country, is false. Taylor v. Barclay, 2 
Sim. 213. 

(r) 1 Rol. Ab. 80. 525; 4 T. R.314; 
0 Yin. Ab. 492. 

(s) According to the civil law, the 
effect of a legal presumption is *ut a 
probatione immunis sit qui vel presum p- 
tionem pro se habeat vel possessionem.” — 
Heinecc. Pand. 441. 


Matters 

judicially 

noticed. 


Legal pre- 
sumption. 



Legal pre- 
sumption. 


Questions 
of law. 


510 moon: 

Roman law, admit of no groof to the contrary (t). 2dly, Legal 
presumptions which are applied by the Court, but which, like the 
prasumptiones juris of the Roman law, admit of proof to the 
contrary («). 3dly, Presumptions of law and fact, which admit 
of proof to the contrary, but which connot be applied by the 
Court, without the aid of a jury (a;). Lastly, mere natural pre- 
sumptions, which do not depend upon any artificial force given by 
the law, but rest wholly on their own natural efficacy (y). Al- 
though in all cases, where a legal presumption arises, the party 
is relieved by it from the burthen of proof, yet whenever the pre- 
sumption is not an absolute one, proof may still be necessary to 
meet the adverse evidence tending to overthrow the prima facie 
presumption. 

Neither a judge nor juror can notice facts within his own 
private knowledge ; he ought to be sworn, aigl state them as a 
witness ( z ). 

Secondly, It is the undoubted province of the Court, not only 
to expound the law as applicable to the facts (a), but also to decide 
upon all interlocutory matters which arise collaterally in the 
course of the trial. Previous to a few remarks upon the distinction 
between law and fact, it will be convenient to consider more par- 
ticularly the process by which the law is applied to facts (b). 

So infinitely varied and complicated are human affairs that no 


(t) Vol. II. tit. Presumptions. 

(u) Ibid. 

(#) Ibid. 

(y) Ibid. 

(z) Partridge y. Strange , Plow. 83, b.; 
Packer *s Case , Kel. 12. The law was 
formerly otherwise. In taking recogni- 
tions of assize, the sheriff was bound to 
return such recognitors as knew the truth 
of the fact; and these, when sworn, retired 
from the bar, and brought in a verdict 
according to their own personal knowledge, 
without hearing any extrinsic evidence, or 
receiving the direction of the Judge. Brae, 
lib. 4, tr. 1, c. 19, s. 3 ; lb. 1. 4, c. 9, s. 2; 
3 Bl. Com. 374. And when attaints came 
to be extended to trials by jury, as well as 
to recognitions of assize, the same doctrine 
was also extended to common jurors, that 
they might escape the heavy penalties of 
an attaint, in case they could show, by any 
additional proof, that their verdict was 
agreeable to the truth, although not ac- 
cording to the evidence produced ; with 


which additional proof the law presumed 
they were privately acquainted, though it 
did not appear in court. But this doctrine 
was again gradually exploded when attaints 
began to be disused, and new trials intro- 
duced in their stead: it is quite incompati- 
ble with the grounds on which new trials 
are every day awarded, viz., that the ver- 
dict was given without, or contrary to, 
evidence. See Sty. 233 ; 1 Sid. 133 ; 3 
BI. Com. 374. See B. v. Sutton, 4 M. & 
S. 532. 

(а) After the jury are charged they can 
only state a question, and receive the law 
from the Court; the Court therefore re- 
fused to permit them to have a law treatise 
on the subject, which had been cited. 
Burrowes v. Unwin, 3 C. fit P. 310. 

(б) See Hale’s P. C. 306; Sid.. 235. 
Goodman v. Cotherington, Sty. 233; 
Bennett v. Hundred of Hertford, Tri. per 
Pais, 209. J Duke v. Ventris , Salk. 205 ; 
B. N. P. 313. Kitchen v. Maimoaring, 
cited Andr. 321. 
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code of law can provide d priori for all possible predicaments Qnestwns 
which may happen ; ail that can be dme is to annex consequences of law, 
and incidents to certain defined combinations, of circumstances 
described in general terms, capable of being applied to such par- 
ticular modes or predicaments as may occur in practice. In order, 
then, to establish a claim or charge, circumstances must be al- 
leged which show that the claim or charge is warranted in point 
of law, supposing those allegations to be true. In other words, 
the allegations upon the record are nothing more than an ampli- 
fied specification of facts and circumstances which in point of law 
are essential to support the charge or claim. Thus, on a charge 
of larciny the indictment alleges all the particulars essential to the 
offence, a caption, and an asportation of specific property belong- 
ing to a particular owner with a felonious intention. Now with 
respect to every essential allegation, although the jury must find 
the facts, it is always Jfor the Court to decide whether those facts, 
when proved, support the allegations in point of law. Thus, in 
the case of larciny, the jury must decide upon the evidence 
whether the prisoner removed the goods alleged to be stolen at all, 
and how far, and under what circumstances, he removed them ; 
but whether such a removal be an asportation, sufficient to con- 
stitute felony, is pure matter of law. Hence, in order to substan- 
tiate every charge or claim as alleged on the record, it is essential 
that the jury should find some predicament or state of facts falling 
within the description contained in each essential allegation, and 
that the Court should adjudge such special modes or facts to be 
sufficient in law to sustain those allegations. This must be done 
in one or other of two ways ; either the Court must inform the jury 
hypothetically, that the facts which the evidence tends to prove 
will, if proved, satisfy the allegations, being but particular modes 
which fall within the essentials enumerated in the general defini- 
tion, or the jury must find those predicaments or modes specially, 
and then the Court can afterwards appljf*the law, and pronounce 
whether the facts proved be or be not such as satisfy the general 
and defined essentials to the charge or claim. 

It is obvious, that in order to enable the Court afterwards to The jury 
apply the law to the facts, the jury must find, not merely evidence 
or circumstances which tend to prove or disprove facts falling not mere 
within the particulars which are essential to support the charge or evidence * 
claim, but must either find particular modes included within the 
description, or such facts as negative one or more of the circum- 
stances essential to the charge or claim. Thus, if in the case of 
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larciny, the jury were to find specially, that the prisoner took the 
goods described in the houft of A. B. with the intention of steal- 
ing them, removed them for the space of 100 yards ; and that A. B., 
the alleged owner had a special property in them as a bailee*to 
carry the goods ; then, as the finding would embrace facts which 
were special modes falling within each of the descriptive allega- 
tions essential to the offence, the Court would be enabled after- 
wards to apply the law by pronouncing the prisoner to be guilty. 
So if, on the other hand, the jury weye in such case to find, inter 
alia, that a bale of goods was taken by the prisoner and removed, 
but that it still remained connected with the shop from which it 
was taken by a rope or chain, such a finding would negative every 
mode or species of asportation, and the Court would pronounce 
accordingly (c). But again, if the jury were in such case to find 
mere evidence (d), however cogent in its nature, of any of the essen- 
tial facts, the Court could not draw the conclusion. Thus, if they 
were to find, that immediately after the goods were missed the 
prisoner was seized with the goods in his possession, and that he 
confessed that he was guilty, this might be abundant evidence to 
prove his guilt, but would be mere evidence (e), and the Court 
could pronounce no judgment. 

Where a general verdict is given, the same process occurs at the 
trial ; the jury decide what facts are proved, and receiving and 


(c) See R. v. Phillips, East's P. C. 
662. 

(d) In the case of a special verdict, all 
the facts must be found on which the 
judgment is founded, and not mere evidence 
of facts. Hubbard v. Johnston , 3 Taunt. 
309. But where a special case is reserved, 
if the circumstances be such as to enable 
the Court to say, without difficulty what 
ought to be the verdict of the jury upon 
them, the Court is at liberty to decide the 
question. Thompson v. Giles, x B. & C. 
422. 

(e) So where in trover the jury merely 
find a demand and refusal without ex- 
pressly finding a conversion, or any fact 
which in point of law amounts to an actual 
conversion, the Court can give no judg- 
ment. Vol. II. tit. Titov er. 

In the case of Harwood v. Goodnight, 
Cowp. 87, the jury found, that after the 
will had been executed by a testator, in 
favour of Harwood, he executed another 


will, the contents of which were unknown ; 
and it was contended by the heir at law 
that this amounted to a revocation. Lord 
Mansfield, in giving judgment, said, u In 
considering this special verdict, the duty 
of the Court is to draw a conclusion of law 
from the facts found by the jury, for the 
Court cannot presume any fact from the 
evidence stated. Presumption, indeed, is 
one ground of evidence; but the Court 
cannot presume any fact. In case the 
defendant had been proved to have de- 
stroyed this last will, it would have been 
a good ground for the jury to find that 
this was a revocation : but the jury, on the 
presumption, must have found the fact So 
with regard to all other circumstances, as 
that the will was in the hands of the heir 
at law; that there were three attesting 
witnesses to the will, these would have 
been proper for the jury to have considered, 
but we are confined by the facts found by 
them." 
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applying the law expounded by the Court, as the Court would have 
applied it had the jury found the facts sftnply, pronounce a general 
verdict involving both law and fact. 

It has been frequently doubted, whether a particular question be General 
one of law or of fact . Thus far is clear, that whenever upon par- between° n 
ticular facts found, the Court, by the application of any rules of 
law can pronounce on their legal effect, with reference to the alle- f ac t. 
gations on the record, such inference is matter of law. It is also 
clear, that whenever the Court cannot pronounce on the legal 
effect of particular facts, and where it is requisite, to enable them 
to do so, that the jury should find some other inference or con- 
clusion, such further inference or conclusion is a question of fact. 

It is most emphatically true, that a jury can decide matters of fact 
only ; they may indeed apply the law as delivered by the Court, 
but in this respect they act merely ministerially, under the direc- 
tion of the Court. 

Every general verdict, and indeed every allegation on the record 
found by a jury to be true, involves matter of law as well as matter 
of fact ; for it is always a question of law, whether the particular 
facts proved satisfy the allegations upon the record. Every legal 
definition, allegation, and every general verdict, involves both law 
and fact. Thus, in the simplest case, if the issue be whether A. 
assaulted B. y it involves a question of law as well as of fact : what 
A. did is a question of fact ; whether what he so did amounted in 
law 7 to an assault, is a question of law. Still the question for the 
jury is one of mere fact, for upon the advice of the Court, they find 
a general verdict, applying the law to the facts proved ; or they 
find the facts, and the Court afterwards applies the law (/). 

Hence it follows, that a question or inference of fact, is one 
which the jury can find upon the evidence by virtue of their own 
knowledge and experience, without any legal aid derived from the 
Court : and that an inference or conclusion of law, is one which the 
Court can draw from the mere circumstances of the case as ascer- 
tained by a jury, independently of any general inference or conclu- 
sion drawn by the jury. 

In ordinary ease* this distinction is perfectly clear ; but it is 
now necessary to advert to a class of cases in which doubt has 
arisen, whether particular questions and inferences belong more 
properly to the Court or to the jury. 

This occasionally happens where some general inference or con- instancesof 

elusion is to be drawn from a number of particular facts and cir- rea<,on il ab,e 

r time, See. 

(/) An allegation of duty involves matter of law. It. v, Everett , 8 B. & C. 1 14, 

VOL. I. L L 
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r^asanabio^ cumstances appertaining to the individual case. As in the iqptances 
time, &c. of reasonable time, probable cause, due diligence, and others of a 

similar nature. 

It will be proper to consider the origin and nature of these 
questions a little more particularly. Every law, it has been 
observed, consists in the annexation of certain legal incidents to 
particular combinations of facts. Such definitions of necessity 
in the earlier and more simple stages of the law, and as matter 
of convenience at all times, must be of a general and abstract 
nature. No human sagacity can, in framing laws, provide spe- 
cifically for the almost infinite variety of cases which occur in 
* practice; and therefore all that can be done in many instances is 
to define, not by an enumeration of facts, which, in cases depend- 
ing on a great variety of minute and varying circumstances would 
be impracticable, but by means of some general result or inference 
from them, as in the instances above alluded to, of reasonable 
time, due diligence, and probable cause. 

For instance, the law cannot prescribe in general what shall 
be a reasonable time, by any defined combinations of facts ( g ). 
So much does the question depend upon the situation of the 
parties, and the minute and peculiar circumstances incident to 
each case. If a man has a right, by contract or otherwise, to cut 
and take crops from the land of another, the law, it is obvious, can 
lay down no rule as to the precise time when they shall be cut and 
removed ; all that can be done is to direct or to imply that this 
shall be done in a reasonable and convenient time ; and this must 
obviously depend on the state of the weather and other circum- 
stances which cannot from their nature form the basis of any legal 
rule or definition (A). 


(g) By the general In closure Act, a 
rector or vicar Is enabled to lease his 
allotment, t( so that ( inter alia) there be 
inserted in the lease, power of re-entry 
on non-payment of the rent, or rents to be 
thereby reserved, within a reasonable time, 
to be therein limited, after the same shall 
become &ue.” See the observations of 
Abbott, C. J., in Smith v. Doe, d. Lord 
Jersey , 2 B.&B. 592. 

( h ) Baton v. Southhy , Willes, 131. 
Where the plaintiff in replevin pleaded to 
an avowry, justifying the taking goods as 
a distress for rent in arrear, that he took 
the growing crops under an execution, 
and afterwards cut the wheat, and let the 


same lie on the premises until the same in 
a course of husbandry was fit to be car- 
ried away; and that the defendant dis- 
trained the same before it was fit to be 
carried away ; it was objected by the de- 
fendant, on demurrer to this plea, that 
the plaintiff ought to have set forth how 
long the corn lay on the land after it was 
cut, that the Court might see whether it 
were a reasonable time or not. But the 
Court decided that the objection was un- 
tenable ; for though in Co. Litt. 50, b. it 
is said that in some cases th® Court must 
judge whether a thing be reasonable or 
not, as in the case of a reasonable fine, a 
reasonable notice, or the like, it would be 
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Oeijefrfl terms then, such as reasonable time, probable cause (j), Reasonable 
and others of a similar nature, being technical and legal expres- time ’ &Cm 


absurd to say, that hi a cate like the pre- 
sent the Conrt must judge of the reason* 
ableness ; for if so, it ought to have been 
set forth in the plea, not only how long 
the corn lay on the ground/ but what wea- 
ther it was during that time, and many 
other incidents which would be ridiculous 
to be Inserted in a plea. And the Court 
were of opinion that the matter was suffi- 
ciently averred ; and that the defendant 
might have traversed it if he had pleased, 
and then it would have come before a jury, 
who, upon hearing the evidence, would 
have been the proper judges of it. 

So in the lease of Bell v. War dell, 
Willies, 202, where the defendant in tres- 
pass justified under an alleged custom for 
the inhabitants of a town to walk and ride 
over a close of arable land, at all season - 
able times , it was held, that seasonable 
times was partly a question of fact, and 
partly a question of law; and on de- 
murrer to the replication of de ittfurift, 
the Court said, as the custom is laid here, 
if it were not a seasonable time, the justi- 
fication is not within the custom ; and 
though the Court may be the proper judges 
of this, yet in many cases it may be proper 
to join issue upon it, that is, in such cases 
where it does not sufficiently appear on the 
pleadings whether it were a seasonable 
time or not. Accordingly, it is said in the 
case of Hobart v. Hammond , Cro. J. 204, 
that the reasonableness of fines must be 
determined by the Judges, either on de- 
murrer or on evidence laid before a jury. 
For issues may be joined on things which 
are partly matters of fact, and partly mat- 
ters of law ; and then when the evidence 
is given at the trial, the Judge mU9t direct 
the jury how the law is ; and if they find 
contrary to snch direction, it is a ground 
for a new trial. 

{%) Although time be a necessary ingre- 
dient in almost every contract and legal 
obligation, yet inasmuch as the time for 
performing an act must depend upon a 
great number of varying circumstances, 
the law cannot lay down precise rules 
applicable to all cases, or do more than 
prescribe generally a reasonable time. 


And in general, questions of reasonable 
time, reasonable care, due diligence, pro- 
bable cause, and such like, depend so 
much on their own peculiar circumstances 
as not to admit conveniently of any gene- 
ral rules ; and it is of greater convenience 
to depend on the judgment and dicferction 
of a jury, deciding on a comparison of the 
circumstances with the ordinary course of 
practice, or with reference to the ordinary 
principles of fair and honest dealing, than 
to introduce such a multiplicity of legal 
rules and definitions as would be necessary 
for the due decision of cases subject to such 
infinite variety of circumstances. It is in 
truth a matter of important and obvious 
policy rather to refer questions of this na- 
ture as masters of fact to a jury, than to 
frame legal rules applicable to particulars. 
The difficulty of framing precise rules 
must, in such instances, be very great, 
for the reasons adverted to, unless they be 
founded on some prominent and decisive 
incidents : whenever the Cofrt decided 
upon circumstances, the decision would 
become a precedent and rule of law ; and 
as each decision would afford room by 
comparison for a great number of distinc- 
tions, the obvious effect would be to mul- 
tiply such decisions and distinctions to a 
very inconvenient and burthensome extent. 
On the other hand, by abstaining from 
legal decision, except in cases where some 
decisive rule or principle of law is clearly 
applicable, and by adopting in others the 
inference of the jury, in point of fact, 
substantial justice is administered in sim- 
plicity, and free from the perplexity occa- 
sioned by nice and subtle distinctions and 
conflicting decisions. And this is an ad- 
vantage, and by no means an unimportant 
one, incident to the system of trial by 
jury: the law can thus deal in general 
definitions, and leave the rest as fact to 
the jury, without multiplying decisions 
and precedents; but if the Judges and not 
the jury were to decide, every decision 
would become a precedent, and legal dis- 
tinctions would be multiplied to an exces- 
sive extent. 
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General sions, it is clear, in the first place, that in the abstract they 
voivt^quoji- involve matter of law as well as matter of fact ; for in the applica- 
tions of law tion of all legal expressions, it is a question of legal judgment and 
of fact. a8 discretion to pronounce whether the facts as found by a jury do or 
not satisfy that legal expression or allegation (A). It is therefore 
in all cases for the Court to pronounce whether the facts show 
that the time was reasonable or the cause was probable in point of 
law ; ^ust as it is for the Court to decide whether the facts found 
show an alleged asportation or conversion, or bankruptcy, in point 
of law (/). 

But in particular cases the inference in law follows the inference 
in fact : where the Court cannot draw the inference that the time 


(7<) The question, whether the facts of 
a particular case fall within the general 
terms of a statute, is (at least usually) a 
question of law, whether the statute define 
the meaning of its own terms, or use them 
without definition, according to their ordi- 
nary acceptation and meaning. If a spe- 
cial verdict involve the question whether a 
party be a bankrupt, it is not essential that 
the jury should draw the conclusion ; the 
Courts may do it from the facts found. 
Dodsworth v. Anderson, 2 Jon. 142. So 
if the question be whether the party be a 
chapman within the stat. 5 Ann. c. 14, 
Hearlc , q. t. v. Boulter ? Say. 11 ; Bac. 
Ab. tit. stat. H. 

The rule applies to all statutory ex- 
pressions, and to all allegations in issue, 
however common and popular their sense 
and meaning may be. Thus, if the issue 
he, whether C. 1 ). was an inferior trades- 
man (under the stat. 4 & 5 W. 3, c. 3, s. 
10), although it would be for the' jury to 
find whether C. 1). was a tradesman, and 
to ascertain the nature and kind of trade, 
it would be for the Court to decide whe- 
ther he came within the description in the 
statute. See Vol. II. tit. Trespass. 

Executors shall have reasonable time 
to take the goods of their testator from 
liis mansion. Litt s. 69. This reasonable 
time shall he adjudged by discretion of 
the justices before which the cause dc- 
petideth. And so it is of reasonable fines, 
customs and services, upon the true state 
of the case depending before them ; for 
reasonableness in this case belongeth to 


the wisdom of the law, and therefore to 
he decided by the justices. Quam longum 
esse debet non definitur injure, sed pendet 
ex discretione justici&riorum. And this 
being said of time, the like .may be said 
of things uncertain, which ought to be 
reasonable, for nothing that is contrary to 
reason is consonant to law. Co. Litt. 56 b. 
The question whether & market is held so 
near to another as to constitute a nuisance r 
is sometimes a question of law. Vol. II. 
tit. Nuisance. Six days was held by the 
Court to be a reasonable time for removing 
the goods of a lessee for life by his exe- 
cutors after his death. Stodden v. Harvey f 
Cro. J. 204. Bower is given to the lessor’s 
son to take the house to himself on com- 
ing of age; he must make his election 
within a reasonable time : a week or fort- 
night is reasonable; a year is unreason- 
able. Doe v. Smith 9 2 T. R. 436. A rea- 
sonable time for countermanding a trust 
was held to bea question of law, 1 B. & 
P. 888. In Hurst v. Boyal Exchange 
Assurance Co ., 5 M. & C. 47, a laches 
of five days after intelligence of the loss, 
and before notice of abandonment was 
given, was held by the Court to be too 
long. What is a convenient time for the 
taking of a prisoner, by the sheriff, to 
prison, is a question for the Judge. Vol. 
II. tit. Sheriff. 

(?) The construction the law putteth 
on facts found by a jury, is in all cases 
undoubtedly the proper province of the 
Court. Post. 256. 
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was reasonable or the caUfce probable, the jury must draw the con- 
clusion in fact ; and then the time will be reasonable or the cause 
probable in point of law, according as the one or the other is rea- 
sonable or probable in point of fact. 

Hence it follows that the test for deciding whether such a 
general inference as to reasonable time, probable cause, &c. be one 
of law or of fact, is this : if the Court, in the particular case, can 
draw the conclusion by the application of any legal rules or prin- 
ciples, the conclusion is a legal one (m); for the rules and principles 
of law must prevail against the opinion of a jury (n). But if, on 
the other hand, the circumstances be so numerqps and complicated 
as to exclude the application of any general principle, or definite 
rule of law, the further inference is necessarily one of mere fact, 
to be made by the jury. In other words, the rules of ordinary 
practice and convenience become the legal measure and standard 
of right. 

Thus in the case of a bill of exchange, where the law requires 
notice of dishonour to be given within a reasonable time; if it 
appear on the facts proved in evidence, that the case is one falling 
within a rule by which the law itself prescribes and defines what 
shall be considered to be reasonable time, the question is a mere 
question of law, for the law itself, from the mere res gestce, makes 
the inference that the time was reasonable time (o). The duty of 
the jury in such a case is obviously confined to the finding and 


Reasonable 
time, when 
a question 
of law, 
when of 
fact. 


Notice of 
dishonour 
of bill of 
exchange. 


(m) This happens very generally upon 
the question of reasonable fines, customs 
and services. Co. Litt. 50 b. 69 b ; 4 Co. 
27 b. Hobart v. Hammond , Cro. J. 204. 
Stodden v. Harvey , Cro. Eliz. 583. So 
in the case of Bell v. War dell, Willes, 
202, supra , 452, where the plaintiff in 
trespass, justified under an alleged cus- 
tom for the inhabitants of a town to walk 
and ride over a close of arable land at all 
seasonable times, but it appeared by the 
plea that the trespass was committed 
whilst the com was standing ; the Court, 
upon demurrer, decided that the time was 
not seasonable. See Lord Raym. 241. In 
Wright v. Courts 4 B. & C. 596, the Court 
held, on demurrer to a plea justifying an 
imprisonment on a suspicion of felony, that 
the detention of the plaintiff for three 
days, to give the prosecutor an opportu- 
nity for collecting witnesses, was an un- 
reasonable time. 

( n ) We call those questions of fact 


where the business is to know the truth of 
facts ; and we call those questions of law 
where the matter is about reasoning on 
facts that are agreed on, in order to draw 
from them the consequences which may 
seem to establish the right of the parties. 
Domat’s Pub. L., B. 4, tit. 1, p. 658. 

(o) Vide supra , 258. Williams v. 
Smith , 2 B. & A. 496. Wright v. Shaw- 
cross, ib. 501. Tindal v. Brown , 1T.R. 
107. In the case of Smith v. J Doe d. Lord 
Jersey, 2 B. Sc B. 592, Abbott, C. J. said 
“ I conceive that in this as well as in all 
other cases Courts of Law can find out 
what is reasonable ; and that in some cases 
they are absolutely required to do so. In 
many cases of a general nature or prevail- 
ing usage, the Judges may be able to' de- 
cide the point themselves ; in. others, which 
may depend upon particular facts and 
circumstances, the assistance of a jury 
may bo requisite.” 
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ascertaining of the simple facts and rS gestm ; any inference of 
theirs upon the subject! that the time was or was not reasonable, 
would be either simply nugatory, or both nugatory and illegal* 
toeTc We Where, on the other hand, the law is silent, and does not by the 
where a operation of any principle or established rule decide upon the legal 
fact 4100 ° f q ualit y & e simple facts, or res gestce, it is for the jury to draw 
the general inference of reasonable or unreasonable, or of probable 
or improbable, in point of fact ( />). such cases the legal con- 
clusion follows the inference in fact ; in other words, the question as 
to reasonable time, probable cause, &c., is one of fact, and the time 
is reasonable or uiq^asonable, or the cause probable or improbable in 
point of law, according to the finding of the jury in point of fact. 

If the question be, whether reasonable notice has been given by 
the holder, of the dishonour of a bill of exchange ; and the evidence 
be, that the holder gave notice by the next day's post, to an in- 
dorser, living at a distance ; the question would be one of mere law, 
for it would fall within an express rule of law which determines 
such notice to be reasonable (q). But where no acknowledged 
rule or principle of law defines the limits between reasonable and 
unreasonable, the question seems to be one for the jury under all 
the circumstances of the case ( r ). 

standard It it next to be observed, that these terms, in the absence of any 
•oiijn the" P rec ^ se ru l e of law, always import a comparison with some usual 
course and order of dealing, or have reference to general con- 
rut. ven i ence> utility, and the plain principles of natural justice. Where 
the law is silent, the jury must draw the inference, not as their own 
casual fancies or arbitrary opinions may dictate, but according to 
their judgment and discretion, upon comparison of the facts with 
the general and understood course of dealing, if any such exist, in 
reference to the matter litigated ; and in the absence of any such 
guide, with reference to mutual convenience and utility, or the 


(/>) As upon the question, whether a 
party has been guilty of laches in not pre- 
senting a bill payable at sight, or a certain 
time after, where no established rule of 
law prevails. See Fry v. j Hill, 7 Taunt. 
307 ; Vol. II. tit. Bill op Exchange. 

Whether a particular covenant is an 
usual covenant in a lease; Hoe v. Sand- 
ham, 1 T. H 705, per Cur. K. Bi. Hil. 
1828. What is a reasonable time for 
carrying away tithes ; Faccy v. Hurdam , 
3 B. & C. 213, For removing a distress; 
Pitt v. Adams , 4 B. & A. 206. 

Oi) Williams v. Smith, 2 B. & A. 40G. 


Wright v. Shawcross, 2 B. & A. 501, n.; 
Vol. II. tit. Bill op Exchange. 

(r) Per Lord Kenyon, in Hilton v. 
Shepherd , 6 East, 14, n. Fry v. Hill, 
7 Taunt. 307. If the rule in the particu- 
lar case be, that the act must be done 
within a reasonable time, and the Court be 
able to pronounce that the act was done 
in a reasonable time, the decision becomes 
a legal precedent. If the Court cannot 
decide on the evidence that the fact was 
done in a reasonable time, then a further 
finding as a fact that the tune was reason- 
able. is essential. 
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ordinary rules of fair and fonest dealing ; for these, in the absence 
of any express rule of law, are the proper, and indeed the only, 
standards of comparison which the case admits of. 

It follows, that such general questions of reasonable time, pro- 
bable cause, due diligence, and the like, are never in the abstract 
necessarily either mere questions of law or questions of fact (s). 
Whether in a particular instance the question be of the one class 
or the other, depends simply upon the existence and applicability 
of a rule of law to the special circumstances, or res gestce: if any 
such rule be applicable, the question is a mere question of law ; if 
no such rule apply, the inference is one of mere f$ct for the jury (0. 
It may even happen that the very same circumstances which at 
one time would have raised a question of fact, may at a subsequent 
period raise a mere question of law ; a rule of law which governs 
the case having been established in the interval (w). 

Cases of this kind, where the jury are to find the special facts, 
and where the Court can decide upon the legal quality of those 
facts by the aid of established rules of law, independently of any 
general inference or conclusion to be drawn by a jury, have been 
sometimes termed mixed questions of law and fact . Thus it was 
said (#), that the question of reasonable notice of the dishonour of 
a bill of exchange was a mixed question. That the situation and 


(s) In the case of Barbishire v. 
Parker , 6 East, 18, Lawrence, J. expressed 
nn opinion, that reasonable time was in 
general a question of law, because in the 
case of Tindal v. Brown , 1 T. R. 107, the 
jury found merely the circumstances. 
But with great deference to the opinion 
of that very learned Judge, it seems to be 
going too far to infer that reasonable time 
must always be a conclusion of law, because 
it was so considered in the particular case. 
In that case, the bill being dishonoured on 
the 5th, and notice not given till the 7th, 
although the parties lived within 30 mi- 
nutes’ walk of each other, the jury never- 
theless found for the plaintiffs; but the 
Court held that there was a sufficient 
foundation for laying down a legal rule 
then but imperfectly established, as to the 
time of notice. Lord Mansfield said, 
"What is reasonable notice is partly a 
question of fact, and partly a question of 
law. It may depend in some measure on 
facts, such as the distance at which the 
parties live from each other, the course of 
post, &c. ; but whenever a rule can be laid 


down with respect to this reasonableness , 
that should be decided by the Court, and 
adhered to by every one, for the sake of 
eertainty.” 

These observations remove all difficulty ; 
he does not say, that reasonable time must 
always he an inference of law upon the 
facts; but only, where the law can lay 
down a rule as to reasonableness ; which 
can only he by recognizing a practice 
already established, or by applying legal 
principles to some defined combination of 
circumstances. 

(t) Intention is a mere matter of fact, 
where the law does not infer the intention 
from the fact itself. Per Lord Mansfield, 
B. v. WoodfaU , 5 Burr. 261. See tit. 
Intention, and Malice. 

(w) The rule as to notice to a tenant to 
quit, formerly was that reasonable notice 
should be given, but in the reign of H. 8, 
it was decided that six months’ notice was 
necessary. See 6 East, 123, and see Vol- 
II. tit. Bill op Exchange. 

(a:) See Barbishire v. Parker , 6 East, 
3 ; and the observations of Grose, J. ib- 
L L 4 


'Reasonable 
time, &c. is 
not in the 
abstract a 
question of 
more law or 
mere fact 


Mixed 
questions 
of law and 
fact 
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questions P* aces P ar ^* es » the post-hours, and other matters of that sort, are 

of law and facts to be ascertained by the jury ; but whether under the circum- 
stances notice was given in readable time, is a question of law, 
upon which they ought to receive the direction of the J udge. 
Now, it seems to be clear, that whenever any rule or principle of 
law applies to the special facts proved in evidence, and determines 
their legal quality, its application is matter of law ; and on the 
other hand, that whenever the special facts and circumstances are 
such that the Court cannot by the aid of any legal rule or principle 
decide upon the legal quality of the facts, it is necessary that the 
jury should draw the inference in fact as a mere question in fact, 
with reference to the ordinary course and practice of dealing, and 
the general principles of morality and utility. It may therefore be 
doubted whether the expression ‘ mixed question of law and fact/ 
be in strict propriety applicable to the former class of cases. For 
wherever the law uses a general technical and abridged form of 
expression, the question arising upon it is partly a question of law, 
partly a question of fact ; the jury must in all instances find the 
facts which form the basis of the legal judgment, unless they be 
admitted by the parties ; and it is for the Court, in all cases, to 
decide upon the legal quality of those facts. So universal is this 
rule, that it applies even in those instances where, in the absence 
lof any rule or principle of law, which enables the Court to draw 
the conclusion directly and immediately from the special facts, it 
is essential that the jury should draw the inference of reasonable 
time or probable cause, as a matter of mere, fact ; for even here the 
adjudication by the Court, that the time is reasonable or the cause 
probable, involves matter of law as well as matter of fact, although 
the question whether the time be reasonable or the cause pro- 
bable, in point of law, be dependent on the question whethy it 
be reasonable or whether it be probable in point of fact. If the 

jury were by their verdict to find all the special facts, and were 

♦ 

The observations of Lord Mansfield and may be clear and simple, and their legal 
Buller, J. in Tindal v. Brown, 1 T. It. effect doubtful ; but still in each case the 
167. The terming any question a mixed provinces of the Court and jury are per- 
question of law and fact, is chargeable fectly plain and distinct. It is true that 
with some degree of indistinctness. Ques- in some instances the Court could not, 
tions of fact and of law are not in strict- without the aid of a conclusion of fact 
ness ever mixed ; it is always for the jury drawn by a jury, apply the law j but this 
to decide the one, and the Court the other, consideration does not properly occasion 
however complicated the case may be. In any intermixture of or confusion of the 
some cases the main difficulty may consist respective functions of the court and jury ; 
in ascertaining the facts, where the appli- for the latter, in drawing their conclusion, 
cation of the law to the ascertained facts still confine themselves to mere of 

admits of no doubt; in another the facts fact. 
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also to find that the time was reasonable in point of fact, the judg- 
ment of the Court upon this finding would still in all cases be 
matter of law. If in such a case the mere facts fell within any 
established rule or principle, the special inference made by the jury 
would be entirely nugatory, and the Court would apply the rule of 
law to the special facts, even although the legal inference should 
be contrary to the inference in fact (y). In the absence of any 
such rule, the judgment of the Court, that the time was reasonable, 
would follow the conclusion in fact ; but it would involve that 
which is mere matter of legal consideration and judgment, that is, 
the adjudication that no legal rule applied to the facts, and that 
the question of law was consequently dependent on the question 
in fact. In strictness, therefore, as the legal application of every 
technical expression recognized by the law is partly a matter of 
fact and partly a matter of law, it may be doubted whether the 
terms * mixed question of law and fact’ serve accurately to dis- 
tinguish any particular class of cases. All technical expressions 
whatsoever, such as asportation (z), conversion (a), acceptance (6)> 
and the like, are in their application partly matters of law, partly 
matters of fact. 

These observations may not, perhaps, be deemed to be alto- 
gether unimportant, when it is considered how essential it is to 
preserve the distinction between law and fact, and to prevent any 
misconception as to the relative functions of courts and juries (c). 

Some of the cases to which these principles apply will next be 
adverted to. Reasonable time is always a question of fact, in the 
absence of any rule or principle of law applicable to the circum- 
stances. Thus, in an action for not removing goods distrained for 
rent, after the expiration of five days, it is a question for the jury, 
whether they were removed within a reasonable time afterwards (rf). 
So whether the sheriff or his agents have used due diligence in at- 
tempting to discover and arrest a defendant under civil process^). 

In the case of Noble v, Kennaway (/), where the defence to 
an action on a policy of insurance was, that there had been unne- 


(y) For it would be a wrong conclusion 
in point of law. See 6 T. R. 406. 

(z) See Vol. II. tit Larcint. 

(а) See Vol. II. tit Trover. 

(б) See Vol. II. tit. Frauds, Statute 
op. 

(c) It is of the greatest consequence to 
the law of England, and to the subject, 
that the powers of the Judge and jury be 
kept distinct; that the Judge determine 


the law, and the jury the feet : and if ever 
they come to be confounded, it will prove 
the confusion and destruction of the law 
of England. Per Hardwicke, C. J., JR. v. 
Poole, B. R. H. 23. 

(d) Vol. IL tit. Distress. 

(e) Vol. II. tit Shebifp — N egli- 

GENCE. * 

(/) Doug. 492. 


Reasonable 

time. 



Reasonable 

time. 


Probable 

cause. 
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cessary delay in unloading the cargoes, it was held, that this was 
a question to be decided by a jury, who could not decide without 
being informed as to the usual practice of the particular trade. 
Where the defence to* an action for the price of goods sold and 
delivered was, that they did not correspond with the sample, it 
was left to the jury to say whether, under the circumstances, the 
defendant had rejected the goods within a reasonable time (y). 

In the cases of Tindal v. Brown (h), and Darbiskire v. Parker , 
it was said (i), that what is reasonable notice of the dishonour of 
a bill of exchange is a question oft law arising upon the facts ; and 
that a jury in such cases ought to receive the directions of the 
Judge; a position incontrovertibly true wherever the law affords a 
rule which governs the case, for then the finding of the jury, that 
the time is reasonable or unreasonable in point of fact, cannot be 
placed in competition with the settled rules and principles of law, 
and can never prevail but where the law is silent, and where the 
general rules of law, founded upon a knowledge and experience of 
their general utility, are from the peculiar nature of the case sup- 
posed to be inapplicable. 

The existence of probable cause has frequently been treated as a 
question or inference of law ( k ). But’ although it be clear that it 
is sometimes a question of law, in practice it is not unfrequently a 
question of fact for the jury (/). And this must in principle happen 
in all cases where the result depends on the combined effect of a 
variety of circumstances to which no particular rule or principle of 
law is applicable. 

The probable cause of prosecution must necessarily consist in 
the circumstances of the case within the defendant’s knowledgej 
which tended to throw suspicion on the plaintiff. The existence 
of such circumstances, and their force and tendency, are questions 
rather of fact than of law ; for the effect must be measured by 
sojpd sense and discretion rather than by any rule of law, which 
cannot measure mere probability. If such circumstances did exist, 
it is to be presumed that the defendant acted upon them, but this 
is not to be conclusively presumed ; for it seems to be clear, that 


(gr) Parker v. Palmer, 4B.&A. 387. 
(h) 1 T. R. 187. 

(t) 6 East, 10. 

(A) See Candell v. London, 1 T. R. 
520, n. Johnston v. Sutton , 1 T. R. 543. 
Reynolds v. Kennedy , 1 Wils. 232. Goldr 
ing y. Crowle, B. N. P. 14.* Infra, Vol. 
II. tit. Mal. Pitos. la the case of Hill v. 
}<ttcs f 2 Moore, 80, where u constable jus- 


tified the apprehension of the plaintiff under 
the stat 15 C. 2, c. 2, s. 2, which authorizes 
a constable to apprehend persons whom lie 
suspects to be carrying a burthen of young 
trees, it was held, that the question of 
probable cause was for the Judge, and that 
he could not leave it to the jury. 

(/) Brooks v. Warwick, 2 Starkie’s C. 
389. Isaacs v. Brand, ib. 167. 
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if, notwithstanding the existence of unfavourable circumstances, 
the defendant knew that the plaintiff was innocent, he would be 
liable in damages ; for as to him, who was better informed, the 
circumstances could afford no probable cause or ground of accu- 
sation (m)* 

The inference of fraud is also in some cases a mere question of 
law arising upon the facts ; in others it is a mere matter of fact <n). 
Where a trader alienes the whole of his effects, he is guilty of 
fraud against his creditors, and commits an act of bankruptcy; 
and the Court *will infer fraud from the facts, without the aid of a 
jury (o). So under the stat; of Eliz., where a transfer is made of 
chattels without delivery of the possession (p). 

If a creditor, knowing that his debtor was going to break, Were, 
before any direct act of bankruptcy, to procure payment by threats , 
the law would pronounce that this was not fraudulent (y). 


(m) See Haw. b. 2, c. 12, a. 15. Sir 
Anthony Ashley's ease , 12 Co. 02. Davis 
v. Russell, 5 Bingh. 354 ; where the Judge 
having directed the jury to consider whe- 
ther the circumstances afforded the de- 
fendant reasonable ground for supposing 
that the plaintiff had committed a felony, 
and whether in his situation they would 
have acted as he had done, the Court held 
that the direction was substantially cor- 
rect. Best, C. J., in giving judgment, ob- 
served, it was for the jury to say whether 
they believed the facts; and, if they be- 
lieved them, whether the defendant was 
acting honestly. In Beckwith v. Pkilby , 
6 B. Sc C. 637, Littledale, J. directed the 
jury to find for the defendants, if they 
thought ou the whole that the defendants 
had reasonable cause for suspecting the 
plaintiff of felony. And Lord Tenterden 
said, whether there was any reasonable 
cause for suspecting that the plaintiff had 
committed a felony, or was about to com- 
mit one, or whether he had been detained 
in custody an unreasonable time, were 
questions of fact for the jury. If A 
having an opinion of counsel in his favour, 
arreBts J?., he is not liable to an action 
for a malicious arrest, if he acted honestly 
on that opinion ; secus, if he proceeded to 
arrest, believing that he had no cause of 
action. Whether he did so or not is a 
question of fact for the jury. Ravenga v. 
Macintosh , 2 B. Sc C. 693; Vol. II. tit. 
Malicious Ahkest. 


(w) Per Lord Mansfield, in Foxcroft v. 
Devonshire , 2 Burr. 931 . 937 . Fraud and 
covin is always a question or judgment of 
law on facts and intention; per Lord 
Ellenborougli, in Doe v. Manning , 9 East, 
59. But the intention is frequently a 
question of fact. Upon an issue taken 
generally on an allegation of fraud, it is a 
question of fact, and if there be no fraud 
in fact, there is none in law ; per Buller, J. 
Pease v. Naylor, 5 T. R. 80, on a general 
replication of fraud, to plea by executor 
of outstanding judgments. Fraud in taking 
a tenement is a question of fact in a settle- 
ment case. Vol. II. tit. Settlement. 
The obtaining a bill of exchange by fraud 
is a question of fact. Ore w v. Bevan , 
3 Starkie’s C. 134. So whether a party in 
taking a bill of exchange (which turns out 
to have been lost or stolen) acted with a 
sufficient degree of prudence and caution. 
Vol. II. tit. Bill op Exchange. 

(o) Newton v. Chantler , 7 East, 145. 
Linton v. Bartlett, 3 Wils. 47. Wilson v. 
Day, 2 Burr. 827 ; supra, 174. See the 
observations of Buller, J. In Estwick v. 
Caillaud, 5 T. It. 420. Vol. II. tit Frau- 
dulent Conveyance. 

(p) Edwards v. Harben, 2 T. R. 587. 
Bamford v. Baron , cited ib. in not. Reid 
v. Blades , 5 Taunt. 212. 

( q ) Per Lord Mansfield, 2 Burr. 938. 


Fraud. 
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Or the question may be one of fact for the jury. As where it 
depends not on the mere act done, but upon the particular inten- 
tion with which it was done (r). As where a trader conveys part 
of his property (s), or a debtor assigns his property, to defraud 
creditors ( t ). So it is a question of fact, whether fraud has been 
practised in procuring a blind man to execute a will ( u ). 
and The inference as to malice and intention , also, may be one either 
- * of mere law, as in cases of homicide, where the law frequently 

infers a malicious intention from the facts, independently of any 
conclusion drawn by the jury (#). 

Or of mere fact, as in all cases where some malicious intention 
in particular is essential to the offence (y) ; or where the nature of 
an act depends on the particular intention of the parties (z). The 
question whether a party had knowledge of a particular fact, is 
usually a question of fact to be left to the jury (a), 

Negli- The question whether a sheriff attorney or agent, has been 

gence, &c. guilty 0 f negligence, is usually one of fact for the decision of the 
jury (6). 

What shall be said to be the next sessions, that is, the next 
practicable sessions, for an appeal against a removal order, is a 
question of fact, inasmuch as it frequently depends on the par- 
ticular situation of the parties, and the circumstances of the 
case (c). 

Reputed ownership, it seems, is a question of fact rather than 
of law (d). 


(r) Vol. II. ttt. Intention. 

(s) Newton v. Chantler , 7 East, 145; 
Vol. II. tit Bankrupt. 

(f) Vol. II. tit. Fraudulbnt Con- 

VEYANCE. 

(w) Per Heath, J. Longchamp v. Fish, 
2 N. R. 418. 

(x) See Vol. II. tit Murder— Libel 
— Malicious Prosecution — Mali- 
cious Arrest. 

(y) Vol. II. tit Intention— Malicb 
— Malicious Injuries — Libel'. 

(j s) Power v. Smith , 6 B. Sc A. 550. 
So according to the civil law, “ Quicunque 
inteutionem facto superatrait factum id 
tenetur probare, ut non neganti sed adfir- 
manti incumbat probation The intention 
of the parties in paying or receiving rent 
is for the jury. Per Gould, J. 1 II. B. 
312. Goodright v. Corder , 6 T. R. 819. 

(a) Harratt v. Wise, 0 B. & C. 712; 
where it was held that knowledge on the 


part of the captain of a vessel, of the fact 
that a foreign port was in a state of block- 
ade, was not to be presumed on tl|e ground 
that notice to a State was notice to all the 
subjects of that State, but was to be 
proved as matter of fact. It is a question 
of fact for the jury to whom credit was 
given by the vendor of goods. Leggatt v. 
Meed, 1 Carr. C. 16. Bentley v. Griffin , 
5 Taunt. 356. To wliat purpose trees cut 
down by a tenant, were intended to be 
applied by him, Doe v. Wilton , 11 East, 
56; Vol. II. tit. Copyhold. On a prose- 
cution for larceny, the quo animo is for 
the jury. JR. v. Phillips, East’s P. C. 662. 
VoL II. tit. Larcint. 

(5) Vol. II. tit. Negligence. 

(c) M. v. Coode , 4 Bum. 603, 23d ed. 
JR. v. J ustices qf the Bast Riding of York - 
shire, ib. See M, ?. Justices qf Essex, 
1 B. & A. 210. 

(d) Per Buller, J.in Waller v. Burnell, 
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An allegation that a person is employed in the service of the 
Customs' is an allegation of fact ; the allegation that it was his duty 
as such to seize goods which on importation are forfeited , is matter 
of law (e). 

The construction of a written document is matter of pure law, 
as it seems, in all cases where the meaning and intention of the 
framers is by law to be collected from the document itself. As in 
the instances of judicial records, deeds, See. (/) ; but where the 
meaning is to be judged of by the aid of extrinsic circumstances, 
. the construction is usually a question of fact for the jury. Thus 
in the case of libel, the meaning of the writer, and the truth of the 
inuendos, are questions of fact. So in a prosecution for sending 
a threatening letter, the question, whether it contains a threat, if 
doubtful, is to be decided by the jury ( g ). The construction of all 
deeds and other express contracts is matter of law for the decision 
of the Court {h). And where the agreement is not contained in 
any formal instrument, but is collected from letters which hav8 
passed between the parties, their construction, where their terms 
are plain and unambiguous, is also for the consideration of the 
Court ; but where they are written in so dubious and uncertain a 
manner as to be capable of different constructions, and can be ex- 
plained by other circumstances, it is for the jury to decide on the 
whole of the evidence (i). And it seems that in general, where 
the evidence of a contract is matter of inference from circum- 
stances, it is a matter of fact for the jury ( k ). 


Doug. 817. And per Lawrence, J. in 
Horn v. Baker , 9 East, 241. But it is 
not unfrequently a question of law ; infra, 
Vol. II. tit. Bankruptcy. 

(e) JR. v. Everett , 8 B. & C. 114. 

(/) See Vol. II. tit. Parol Evidence 
— Will, Where there is a sufficient de- 
scription set forth of premises by giving the 
particular name of a close, or otherwise, 
we may reject a false demonstration ; but 
if premises be described in general terms, 
and a particular description be added, the 
latter controls the former. J Doe v. Gallo • 
way, 6 B. &c A. 43. 

(g) Girdwood’s case , Leach, C. C. L. 169. 

(h) Per Lord Mansfield, Macbeath v. 
Haldimand , 1 T. R 180. 

(i) Per Buller, J. ib. Note, that Willes, 
J. in the same case was of opinion that the 
construction of letters generally was pro- 


per for the consideration of the jury; but 
Buller, J. intimated his dissent from the 
general proposition. In Stammers v. Dixon, 
7 East, 200, where the question was whe- 
ther a piece of land was parcel of the 
plaintiff’s freehold, or of the defendant’s 
copyhold estate, and evidence was given of 
acts of ownership, and also of copyhold 
admissions, it was held that the effect of 
the admissions was matter of law for the 
opinion of the Court; and the result of 
that case seems to be, that the jury were 
to find upon the whole of the case, giving 
effect, as far as the documents were con- 
cerned, to the construction put upon them 
by the Court. 

(k) The assent of the master to the ser- 
vice of the apprentice with another, is an 
inference of fact for the justices at sessions. 
See Vol. II. tit. Settlement. 


Construc- 
tion of 
written do- 
cuments. 
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Ffioovs : 


Collateral 
matters of 
law* 


Bill of ex- 
ceptions. 


It ig the peculiar pfotince of the jury to draw the proper corr- 
clusion in fact from ftlfere circumstantial evidence of the fact, arid 
to deduce the proper inference in all cases of indirect evidence, 
except in those instances where the law makes particular facts the 
foundation of a legal presumption; and even in such instances, 
where the legal presumption is not conclusive, it is still for the 
jury to decide on the evidence whether the legal prima facie 
presumption or intendment is repelled by contrary evidence. 

It also belongs to the Court to decide all collateral matters 
arising in the course of the trial. Thus it is for the Court in all , 
cases to determine upon the competency of witnesses, and the 
admissibility of particular evidence with reference to the facts in 
issue, or to the allegations on the record, even although the 
admissibility of the evidence should depend on matter of fact. 
Thus it is a question for the Court whether a declaration made 
by one in articulo mortis be admissible under the circumstances 
8f the case (/)< 

It is also the province of the Court to decide all matters which 
depend on an inspection of the record ( m ), 

The Court will, ex officio, exclude illegal evidence, without 
regard to the compact of counsel ( n ). 

A party who is dissatisfied with the decision of the Court in 
point of law, may either tender a bill of exceptions, or, which is the 
more modern practice, may afterwards move for anew trial. 

A bill of exceptions is founded upon some objection to the 
direction or decision of the Judge at nisi prius, or of the Court 
upon a trial at bar (o), as to the admissibility of evidence (p), the 
competency of witnesses (q). The stat. 13 Ed. 1, s. 31, enacts 


(2) So held by ail the Judges. See M. 
v. Bucks, 1 Starkie’s G. 623, Vol. II. tit. 
Aimifleioirs. 

(m) R. v. Bucks , 1 Starkie’s C. 622. 
Note, the question there was, whether a 
word in a record was meeting or mutiny. 

(n) Shaw v. Roberts, 2 Starkie’s C. 466. 
So the parties cannot by private stipulation 
hind a court of justice not to call for that 
proof which the law has rendered necessary. 
They cannot make proof of the policy suf- 
ficient, where the stat. 19 G. 2, c. 37, pro- 
hibits the recovery without further proof 
than the policy. 6 East, 821. 

(o) Rowe v. Brenton , 3 Man.iSt R. 206. 

(p) Salk. 284. If the contention be 


whether the facts proved tend to prove the 
issue, the party objecting ought to demur 
to the evidence. Bulkely v. Butler, 2 R. 
& C. 434. 

(?) 3 T. R. 27. For improperly directing 
a nonsuit. Strother v. Hutchinson, 4 Bing. 
N.C. 83. Qu. and see Doe v. Fishery Bligh 
M. S. 9. So If the Judge tell the jury 
that there is evidence where there is none. 
Bulkely v. Butler, 2B.&C.434. Wlierethe 
reception of evidence depends upon some 
fact which is disputed , and of which the 
Court and not the jury is the proper judge, 
it may be very doubtful whether the deci- 
sion of the J udge can afterwards be brought 
in question by means of a bill of exceptions; 
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that, “ when one (r), that is impleaded (s) before any of the Bill of ex- 
Justices, doth allege an exception, praying that the Justices will ccl ’ tlon '* 
allow it, which if they will not allow, if he that hath alleged the 
question do write the same exception, and require that the Justices 
will put their seals for a witness ; the Justices shall do so ; and if 
one will not, another of the company shall; and if the king, 
upon complaint made of the J ustices, cause the record to come 
before him, and the same exceptimi be not found in the roll, 
and the party show the exception written, with the seal of the 

for this would be to constitute thor Court not apply in aeriminal case. Sir H, Vane's 
of error a court for deciding not upon the case, Kel. 16. Lord Grey’s case , 1 Vern. 
law but upon the fact, and that too in a Ch. Cases, 176. It does not lie on an in- 
case which might depend altogether on a dictment for treason or felony. 2 Haw. 
balancing of the credit due to conflicting c. 46, s. 610. 

testimony. In the case of Bell v. The But it has been allowed on an indictment 
Hull and Selby Railway Company , T. T. for trespass. R. y. Lord Paget , 1 Leon. 6. 

1840, one of the questions was, whether And also on an information in the nature 
the Judge at Nisi Prius had properly re- of a quo warranto . R.v. Higgins , 1 VeAr. 
jected a witness tendered for the defend- 366; sic R. v. Nutt f 1 Barnard. 307. It 
ants on the ground of interest, the witness does not lie before Justices on the trial of 
having stated that fce had been a share- an appeal. R.T. H.251. Nor in any case 
holder, but that he had a few days before where a writ of error does not lie. B. N. P. 
assigned his shares to the treasurer of the 316. The stat. extends to a trial at bar 
Company in order to qualify himself to as well as to one at nisi prius. Thurston 
be a witness, that he conceived himself v. Slatford, 3 Salk. 155; Skinn. 364; con- 
to have transferred his interest, and that tra, R. v. Smith , 2 Show. 287. 
lie had to rely only on the honour of the R. y. Broughton , Str. 1229; 1 Sid. 86: 
transferee for a re-transfer, but that in 1 Keb. 384; 1 Lev. 68; 2 Inst. 427; 2 Haw. 
case of refusal, he should apply to a Court c. 46, s.210. Lord Coke says, the stat. ex- 
of Equity for redress. The Judge had tends to all actions real, personal, and mixed, 
rejected the witness on the ground that but makes no mention of criminal cases, 
the transaction was merely collusive. For Lord Hard wicke considered this to be a 
the plaintiff, it was contended, {inter alia) point not then settled. R. v. Inhabitants 
tliat the question whether the transaction qf Preston, R. T. H. 261. He said, a bill 
was collusive or not, was one of fact for of exceptions had been allowed in infor- 
the Judge at nisi prius , and that his deei- matlons in the Exchequer, which are civil 
sion could not be questioned in Bank, any suits for the king’s debt ; but that it had 

more than if the question had been raised never been determined to lie in mere cri- 

upon a bill of exceptions tendered. But mlnal proceedings. Ib. And see R„ v. 
the Court intimated that the decision of Stratton and others , Howell’s St. Tr. vol. 
the Judge might be questioned on a mo- 21, p. 1187. It has been held that it does 
tion for a new trial, although not upon a not lie on the trial of a feigned issue out of 
bill of exceptions tendered. Qu, and see Chancery. Bullenv. Mitchell, 2 Price, 416. 

Wright v. Doe d. Tatham , 7 Ad. & Ell. 356 ; W ood, B. dissentients. A bill of exceptions 
and the observations ib. of Tindal, C. J. on cannot be allowed by justices of the peace 
the case of the J Bishop of Meath v. The at the quarter sessions, on an appeal against 
Marquis qf Winchester, a removal order. For no writ of error lies 

(r) The stat. extends to a plaintiff as in such case, B. N. P. 310. But it lies on 

well as a defendant. 2 Inst. 427. the direitidn of a sheriff to a jury in the 

(«) The words are, si aliquis implacite- county court. Strother yPHutchinson , 4 
tur ; hence it has been said that it does Bing. N . C. 83. 
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Justice affixed, the Justice shall be commanded that he appear at 
a certain day to confess or deny his seal ; and if the Justice can- 
not deny his seal, judgment shall be given according to the excep- 
tion, as it maybe allowed or disallowed. 0 If the Judge admit 
the matter to be evidence, but not conclusive, where in point of 
law it is conclusive, the course is to demur to the evidence (£), 
because (as it is said), although the evidence be conclusive, the 
jury may hazard an attaint irthey please ( u ) ; as where the Judge 
leaves it to the jury whether the probate of a will be evidence 
to prove the devise of a term for years (w). The statute is silent 
as to the time of tendering the bill, but it has been held, on 
reason and principle, that it must be done at the trial, for the 
party may have misled his adversary by not insisting on the ob- 
jection at the time ( x ); if he had stood upon his exception, the 
adversary might have had more evidence, and need not have put 
his cause upon that point. It need not, however, be put in form 
tlfen, although the substance of it ought to be put into writing, 
since it is to become a record (y). 

If the bill be annexed to the record, it begins with the proceed- 
ings after issue joined, and proceeds to state the circumstances 
upon which it is founded : that a particular witness was called to 
prove certain facts, or evidence offered to prove such facts ( z ), or 


(t) See Demurrer to Evidence, infra, 4Q7 . 

0 u ) T. Raym. 104, 5 ; T. Jon. 146. 

(w) SeeTidd’s P. 773, 4th edit. 

(*) 1 Salk. 288, 9. 

( y ) Per Holt, C. J., 1 Salk. 288, 9 ; 
Tidd, p. 773, 4tli edit. 

(z) Where the object for which evi- 
dence is offered, but rejected, is obvious, 
and must have been understood by the 
Judge and the jury, it is not necessary 
that that object should be specially stated. 
Doe v. Earl qf Jeney, 3 B. & C. 870. 
In the case of Bulkely and other$ v. But- 
ler, in error, 2 B. & C. 434, where the 
question on which a bill of exceptions was 
tendered, was whether there was sufficient 
evidence that the bill on which the action 
was brought was indorsed by E. S. f the 
payee, the record, when brought into the 
Court of K. B., after setting out the plead- 
ings and continuances, stated that on a 
certain day the cause came on to be tried ; 
that one W. J3. was produced and exa- 
mined as a witness for the plaintiff, and 
stated that, &&; on cross-examination, he 
stated that, &c.; (see the evidence, Vol. 


II. tit. Bill op Exchange) ; and then, 
upon no other evidence being adduced of 
the person calling himself E. S. being the 
payee of the said bill in the declaration 
mentioned, the counsel for the defendant 
objected to the evidence so given as afore- 
said by the said plaintiff in support of the 
said issue joined between the said par- 
ties, and that there was no proof to go to 
the jury of the identity of the said person 
calling himself C. 5. with the said E. S . 
the payee of the said bill ; and then and 
there prayed the said Chief Justice that 
he would, declare to the jury that there 
was no evidence before them of the in- 
dorsement of the said bill of exchange by 
the payee before mentioned ; yet the said 
Chief Justice did then and there declare 
and deliver his opinion to the jury afore- 
said, that although in law there should be 
some proof of the identity of the person 
making the endorsement, still it ought not 
to be so rigidly followed up as to clog the 
negotiability of bills of exchange; and the 
said Chief Justice did further deliver his 
opinion, that the said evidence above set 
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challenge made, or demurrer tendered ; the allegations of coun- 
sel on the admissibility or effect of evidence ; the opinion of the 
Court or Judge, and the exception of counsel to that opinion, 
and the verdict of the jury (#). Where the bill is not annexed to 
the record, it is necessary to set out tb^ whole of the proceedings 
previous to the trial (6). 

The Judge either sets his seal to the exceptions, or refuses to Course of 
do so because the bill contains matters which are not true (c). On upon It" 2 
refusal , the party may have a writ founded on the stathte, con* 
taining a surmise of an exception taken and overruled, and com- 
manding the Justices, that if it be so, they put their seals to the 
bill ( d ). If they return quod non ita est, an action lies for a false 
return, in which the surmise may be tried ; and if it be true, the 
plaintiff recovers damages, and a peremptory writ issues (c). 

The bill of exceptions, when sealed, is not used until judgment Bill of ex- 
has been signed, and a writ of error brought to remove the pro- copUo,,s * 
ceeding into the Court above (/), for the proceeding is in the 
nature of an appeal ( g ). On the return of the writ of error, the 
Judge being called on by the Court, either confesses or denies 
liis seal; if he confess it, the proceedings are entered of record, 
and the other party assigns error ; if he denies his seal, the plain- 
tiff may take issue upon it, and prove it by witnesses (A). 

The Court will not grant a motion, for a new trial where a bill 
of exceptions has been tendered, unless the bill of exceptions be 
abandoned (i). And a bill of exceptions is waived by bringing 

forth was reasonable evidence to be left to been the case, the contention was whether, 

the jury whether the said indorsement admitting the facts deposed to, they tench *d 

was the indorsement, &c.; and thereupon, to prove the issue, there should have been 

with that direction, left the same to the a demurrer to the evidence.” Thejudg- 

jury, who declared themselves to be sa- ment was affirmed. 

tisfied of the identity of the said E. S.; ( a ) 3 T. R. 27; 2 Lut. 984; 1 Salk. 

concluding in the usual form. Ho!royd,J. 284. As to the form of the bill, see 

in giving judgment, observed, the real Tidd’s Pr. 774, 4th ed. ; Brownl. 129. 131. 

question was, “ whether this evidence was Money v. Leach , B. N. P. 317. Fahrigu t 

or was not admissible, either as containing v. Mosty*, 11 St. Tr. 187; Tidd’s Pr. 

the declarations of persons not called as Append. 38. 

witnesses, or as having no tendency to (Z>) B. N. P. 317. 

prove the matters in issue. If the objec- (c) Show. 120. 

tion wasknownd priori, it should have been ( d ) 2 Inst. 427; B. N. P. 310. 

made before the evidence was given ; but ( e ) 2 Inst. 427. 

if it was not discovered till afterwards, (/) l Salk. 284; B.N. P.310; 1 Bl. R. 

then the Judge should have been requested 079; Cowp. 501 ; 3 Bl. Coirt. 372; see 2 

to strike the evidence out of his notes; Lev. 230. And therefore where no writ of 

and if after that he persevered in summing error lies there can be no bill of exceptions. 

it up«to the jury, that would have been a (g) 3 Bl. Corn. 372. 

good ground for tendering a bill of excep- ( h ) 2 Inst. 438. 

tions; but if, as appears to me to have (/) 2 Chitty’s R. 272. 
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a writ of error before the Judge’s signature has been obtained, and 
the party will then be precluded from appending the bill to the 
writ of error (j). Where the objection is to the reception of 
evidence as inadmissible, the party ought, if aware of the objec- 
tion, to object to its reception ; if not apprised previously, he 
ought, after it has been received, to request the Judge to strike 
it out of his notes, and if the Judge persist in retaining it and 
stating it to the jury, the proper course is to tender a bill of 
exceptions ; but if the contention is, whether the evidence, being 
admissible, tends to prove the issue, the proper course is to demur 
to the evidence (A). 

The Court of Error may look into the whole of the matters set 
out on the record, to enable them to pronounce their judgment (Z). 

A party who admits the facts which the adverse evidence tends 
to prove, but desires to withdraw the application of the law to 
those facts from the jury, and to submit them for that purpose 
to the Court above, is at liberty to do so by his demurrer to the 
evidence (m). But his demurrer cannot be allowed unless he 
admit the truth of the facts which the evidence of his adversary, 
though it be but presumptive or circumstantial, tends to prove (n). 
For though he has a right to submit the legal effect of the facts 
to the judgment of the Court, yet, as the jury are the proper 
judges of matters of fact, the evidence must either be submitted 
to the jury, or the facts themselves must be admitted (o). The 
Judge, it seems, may overrule the demurrer if he think proper, 
and leave the case to the jury (/>). 

And if in the case of an information or any other suit evidence 
be given for the King, it is said that the King’s counsel cannot be 


(j) Dillon v. Parker, 1 Bing. 17. But 
where a bill of exceptions had been sent to 
the plaintiff that he might agree to it or 
suggest alterations before being signed by 
the Judge, and on the same day the defen- 
dant sued out a writ of error, ifSvas held, 
that notwithstanding this the plaintiff was 
hound to express his assent or dissent, and 
return it. Wiliam v. Taylor, C Bing. 
512. 

(k) Bulkely v. Butler , 2 B. k C. 434 ; 
supra , 46G. 

(7) Vines v. The Corporation of Read- 
ing, 1 Y. & J. 4. Smyth v. Latham , 1 
0. & M. 568. If the Court decided in 
favour of the objection, they would either 
award a venire de novo or reverse the 
judgment, but they cannot award a venire 


de novo to an inferior Court. Strother v. 
Hutchinson, 4 Bing. N. C. 83. 

(m) Where the King is a party, his 
counsel cannot be compelled to join in 
demurrer ; but the Court ought to direct 
the jury to find the special matter. Baker's 
case , 5 Co. R. 104; infra, 531. 

(n) Gibson v. Hunter , 2 II. B. 187. 
Wright v. Pindar, Alleyn, 18. Cock- 
sedge v. Fanshaw, Doug. 119. 

(o) Ib.and see Baker's case , 5 Co. 104 ; 
B. N. P. 314. But on a demurrer to evi- 
dence, the Court may draw the same infer- 
ence a jury would have drawn. Veie v. 
Lewis , 3 T. It. 182. No objection can be 
taken to the pleadings. Cort v. Birkbeck, 
Doug. 218. 

( p) Worsley v. Fillisker, 2 Roll. R. 1 19. 
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compelled to join in a demurrer to the evidence, but that in such 
a case the Court ought to direct the jury to find the special 
matter (q). 

Where the demurrer is allowed, the usual course is for the 
Court to give order to the associate to take a note of the evidence, 
which is signed by counsel, and affixed to the posted (r). But if 
the Court overrule the demurrer improperly, the party may tender 
a bill of exceptions (*). 

A demurrer to evidence lies in an inferior Court (t). 

The ancient practice of tendering bills of exceptions demurring 
to the evidence, or proceeding against the jury by writ of attaint, 
has in a great measure been superseded by the more modern ( u ) 
practice of moving the court for a new trial ; in the granting or 
refusing of which the Courts exercise a discretionary power accord- 
ing to the exigency of the case, upon principles of substantial 
justice and equity (i?). 

The two principal grounds (w) for this motion, with reference to 
the present subject, are, 

1st, Some misdirection or misruling on the part of the Judge ; or, 

2dly, Error or misconduct (a:) on the part of the jury (y). 


(q) Baker’s case, 5Co.l04; B.N.P.313. 

(r) B. N. B. 313. The damages may 
be assessed conditionally ; or if necessary, 
a writ of inquiry may be executed after 
the Court has given judgment. B. N. P. 
314, and see Herbert v. Walter's, 1 Lord 
Ray. 60 ; Plowd. 310; and Miller v. Warre, 
I C. & P. 239. 

(s) 2 H. B. 308. 

(t) As in the Palace Court. 1 Lev. 187. 

(u) See the observations of Lord Mans- 

field in the case of Bright v. JSynon, 1 
Burr. 390, where he observed that a verdict 
can only be set right by a new trial, which 
is no more than having the cause more 
deliberately considered by another jury, 
when there is a reasonable doubt, or rather 
a certainty, that justice has not been done. 
And see the judgment of Wood, B. in Ste- 
vens v. Aldridge >, 5 Price, 392. (v) lb. 

(w) Where the attorney had 'permitted 
the cause, through inattention, to be called 
on and tried as an undefended cause, the 
Court refused to grant a new trial, although 
it was sworn that there was a good de- 
fence upon the merits. Breach v. Caster- 
ton , 7 Bing. 224. Sec also Watson v. 
Reeve } 5 Bing. N. C. 112. 


(x) Where the conclusion of the jury is 
a reasonable inference from the evidence, 
the Court will not disturb the verdict, 
even in a criminal case. R . v. Burdett , 4 
B. & A. 167. In general, the Courts will 
not grant a new trial iu case of a verdict 
against evidence, where the verdict is on the 
honest side of the cause. Per Bathurst, J. 
In Ooslin v. Wilcock, 2 Wils. 302; and 
he cited Smith v. Page, 2 Salk. 644, as a 
strong case to that effect. 

(y) If the verdict be manifestly against 
the justice of the case, and the Judge’s 
direction, the Court will grant a new trial 
without costs, though the damages be under 
20 1. Per Buller, J. in Jackson v. JDu- 
chaire, 3 T. R. 553. Where the jury found 
a verdict with 20;. damages, in a gross 
case of slander, the Court refused a new 
trial. Kendall v Hayward, 5 Bing. 424. 
And in general a new trial will not be 
granted where the verdict for the plaintiff 
is for a sum under 20 1. Sowell v. Cham- 
pion , 6 Ad. & Ell. 407. Although the 
case be statdd to be of importance as re- 
lating to the boundary jurisdiction. It is 
irregular in a jury to take with them, on 
retiring to consider their verdict, docu- 
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First, a new trial will be granted where the Judge ha& misdi- 
rected the jury upon a matter of law ; as where he states to the 
jury that the evidence does not prove an alleged custom, when the 
testimony of the witnesses, if believed, does prove the custom ( z ). 

So if the Judge reject evidence which ought to have been 
admitted, df admit that which ought to have been rejected (a). 

Formerly the Courts would not grant a new trial on the ground 
of the reception of improper ftvidence, w"here there was sufficient 
evidence without it to warrant the verdict (/>). But it has since 
been determined and seems now to be settled, that where evidence 
formally objected to at the trial is improperly received, the adverse 
party has a right to a new trial (c). 

A new trial was refused to be granted on account of the rejection 
of a witness as incompetent, who was really competent, where 
the fact which he was called to prove was established by another 
witness, and was not disputed, and the verdict was founded on a 
collateral point, on which the defence was rested (d). 

The Court will grant a new trial on the ground of misdirection 


ments without leave of the Coirrt ; but if 
the document 80 taken be evidence on both 
sides, the taking it will not avoid the ver- 
dict. B. v. Burdett , Ld. Ray. 148. Secns, 
if it be evidence on one side only. Lady 
Joy's ease , *cited ib. ; Bro. Verd. pi. 19. 
It is not enough, in order to set aside 
a verdict, to show that printed papers 
tending to create prejudice against a 
party, even in a criminal case, were circu- 
lated by strangers. B. v. Burdett , 1 Ld. 
Ray. 148. 

( z ) How v. Strode , 2 Wils. 269; 
2 Salk. 649; 7 Mod. 64. So if that be 
left to the jury, as an award by commis- 
sioners having jurisdiction, which is in 
fact necessary evidence founded on the 
conduct and demeanor of the parties, and 
not an award or adjudication, the Court 
will grant a new trial. Jarrett v. Leonard , 
2 M. & S. 265. The Court refused to 
grant a new trial on the ground of misdi- 
rection by an under-sheriff on a subject 
over which the jury had no power, via. the 
amount of damages which would entitle the 
plaintiff to full costs. Grater v. Collat'd , 
6 Bowl. P. C- 503. The Court granted 
a new trial in a toll cause, where the J udge 
had misdirected the jury as to the mean- 
ing of the term cousuetudiues, in an ancient 


charter. Earl of Egremont. v. Saul , 6 
Ad. k Ell. 24. 

(«) ThomJtins v. Hill, 7 Mod. 64. 
Where no objection was made to the ad- 
missibility of evidence until the Judge 
commenced summing up, the Court after- 
wards refused a new trial on that ground. 
Abbott v. Parson, 7 Bing. 563, 

(b) Nathan v. Buckland, 2 Moore, 153. 
Horford v. Wilson , 1 Taunt. 12. Even, 
as it seems, in a criminal case. JR. v. Ball, 
Russ. & Ry. C. C. L. 132. Tinkler's case, 
lb. in the note; 1 East’s P. C. 354. And 
see B. v. Treble , Russ. & Ry. C. C. L. 
166. Where the Court saw that there 
was evidence not merely enough to war- 
rant the finding of the jury, independently 
of that which was oljected to as having 
been improperly received, but that it 
greatly preponderated in favour of the 
verdict, the Court refused a new trial. 
Doe d. Lord Teynham v. Tyler , 6 Bing. 
561. But see below. 

( c ) By Ld. Denman, C. J., in Wright v. 
Doe d. Tatham , 7 Ad. k Ell. 330. S. P. 
Crease v. Barrett , 1 C. M. & R. 919, 

5 Tyr. 458 ; and Be Butzen v. Farr, 4 Ad. 

6 EH. 53. 

(d) Edwards v. Evans , 3 East, 451. 
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in a penal action after a verdict for the defendant ( e), or although 
the sum recovered should be less than 20/. 

If the plaintiff ’s counsel at the trial acquiesce in the ruling of 
the Judge, and in consequence the defendant takes a verdict with- 
out entering into his case, the plaintiff cannot afterwards move for 
a new trial on the ground of misdirection (/)i And it rarely hap- 
pens that the Court will grant a new trial upon a point of law 
which has not been taken at the trial (g); and in no case where 
the objection, if taken, might have been removed by evidence (A). 
The Court has refused to grant a new trial, to let the party into a 
defence of which he was apprised at the trial (i) ; as to- give the 
defendant an opportunity of proving by way of defence the ille- 
gality of a policy of insurance (k). But where the defendant in an 
action on a policy failed to prove a breach of the Convoy Act, 
through the mistake of a witness who had failed in producing the 
necessary document from the Admiralty, the Court granted a new 
trial after a verdict for the plaintiff' on the merits (Z). 

The Courts do not interfere for the purpose of granting new 
trials, but in order to remedy some manifest abuse, or to correct 
some manifest error in law or fact. Where there is a contrariety 
of evidence the Court will not grant a new trial, unless it clearly 
appear that the jury have drawn an erroneous conclusion,, even 
although there are circumstances in the case pregnant with sus- 
picion, and which lead to a contrary conclusion, or although the 
verdict be contrary to the opinion and direction of the Judge who 
tried the cause ini). 


(e) Wilson v. Ba stall , 4 T. R. 753. 
Calc raft v. Gibbs, 5 T. R. 19; 3 T. 11. 
553. 

(/) Robinson v. Coolly 6 Taunt. 336. 
{(j) Ritchie v. Bousfield, 7 Taunt. 309. 
And sen Cox v. Kitchen , 1 B. & P. 339, 
where the Court refused to set aside a 
verdict on a point of law not taken at the 
trial, where the justice and conscience of 
the case were with the verdict. 

(7i) Mnlhin v. Vicher staff, 3 B. & A. 
89. If, at the trial of a cause, the counsel 
on both sides argue on the effect of an in- 
strument, as being in evidence* and it is by 
mistake never in fact produced ; after ver- 
dict, the omission cannot be taken advan- 
tage of. Doe v. Penrtj , I Anst. 260. 

(i) Vernon v. IJanhcy, 2T. II. 113. 

(A) Gist v. Mason , 1 T. II, 84. 


(0 D' Aguilar v. Tobin, 2 Marsli. 265. 
(«t) Carstairs v. Stein, 4 M. & 8. 192. 
The question was, whether a commission 
of one half per cent, on a banking account 
was usurious; and the jury decided that, 
under the circumstances, it was not. And 
Moore v. Taylor , 1 Ad. & Ell. 25 ; where the 
question was, whether bricks, See. were 
taken as cargo or as ballast. So where the 
sessions have found as a fact a contract of 
hiring for a year, the Court will not, if 
there be any premises front which that 
conclusion might be drawn, disturb that 
finding. Where, after the original hiring 
for less than a year, the pauper and her 
mistress varied the terms, from which it 
might be inferred that they contemplated 
that there should be a continuation of the 
service beyond the original period, the 
Court refused to disturb the decision of the 
mm3 


Misdirec- 
tion, waiver 
of. 


New trial 
not granted 
on an ob- 
jection not 
takett at t lie 
trial. 


Mistake or 
misunder- 
standing of 
the jury. 



534 


PROOFS : 


Where a plaintiff is in conscience entitled to recover, the Courts 
will not grant a new trial, although he has obtained a verdict upon 
a presumption contrary to evidence (n), or upon a point of law not 
reserved on the trial (o). 

It is matter of discretion gwith the Court, in all cases, whether 
they will grant a new trial for excessive damages (p). Where a 
plaintiff is entitled to recover for part of his demand, and is also 
entitled to recover the residue, but in a different form of action, the 
Court will pot reduce the damages, a verdict having been obtained 
for the whole demand (y). 

Where the verdict (under 20 1.) was against the opinion of the 
Judge and. weight of evidence, the Court nevertheless refused a 
new trial without payment of costs (r). 

A new trial will not be granted after a verdict for the defendant 
upon an indictment for a misdemeanor, on the ground that the 
verdict was against evidence {$) ; nor in a penal action (£). 

A new trial has been granted on an affidavit made by a material 
witness that he made a mistake in his evidence ( u ). 

It is a general rule that affidavits cannot be received from jurors 
to show on what grounds they acted (#). And although affidavits 


sessions. It. v. St. Andrew the Great, 
Cambridge , 8B.&C. 664. 

In an action on an insurance policy 
against fire, one of the conditions was a 
forfeiture of all benefit in case of fraud or 
fulse swearing as to the amount of loss 
claimed : the plaintiff claimed and made an 
affidavit of damage to the extent of 1,085 1 . , 
and having sued for the amount, the jury, 
upon very suspicious circumstances of 
fraud, gave only 600/.; the Court, at the 
instance of the defendants, granted a new 
trial. Levi v. Baillie, 7 Bing. 349 ; and 
5M.&P. 208. 

(n) Wilkinson v. Payne, 4 T. R. 468. 

(o) Cox v. Kitchen , l B. & P. 338. 

(p) Pucker v. Wood, 1 T. R. 277. 
Jones v. Sparrow , 5 T. R. 257. Goldsmith 
v. Lord Sefton, 3 Ans. 808. Hewlett v. 
Crutchley , 5 Taunt. 277. A new trial 
will not be granted, on this ground, in an 
action for crlm. con., unless it appear that 
the jury acted under the influence of un- 
due motives, or of error and misconcep- 
tion. Puberty v. Gunning , 4 T. K. 
651. Chambers y. Caulfield , 6 East, 244. 
Bennett v. Allcott , 2 T. R. 166. Where, 
the defendant omitting to appear ut the 


trial, the jury had, in a case of great 
aggravation of crim. con., given more 
damages than were laid in the declara- 
tion, the Court refused a new trial on any 
terms. Masters v. Barnwell , 7 Bing. 
224. The Court will sometimes direct the 
former verdict to stand as a security. 
Pleydell v. Ld. Porchester , 7 T. R. 529. 

(q) Per Abbott, C. J., Mayfield v. 
Wadsly, 3 B. &C.357. 

(r) Scott v. Watkinson, 4 M. & P. 
237. 

(s) B. v. Mann, 4 M. & S. 337. B. v. 
Bey mil, 6 East, 315. But, under special 
circumstances, the Court has suspended 
the entry of a judgment after an acquittal 
on an indictment for not repairing a high- 
way. B. v. Wandsworth , 1 B. & A. 63. 

(*) Brooks v. Middleton , 10 East, 268. 

(u) j Richardson v. Fisher , 1 Bingh. 
145. 

(a?) Where the Judge, being of opinion 
that the plaintiff had made out no title, 
directed a verdict for the defendaut ; and 
the jury being present, and no objection 
made at the time of entering the verdict, 
the Court refused an application for a new 
trial on the affidavit of a juror that he had 
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may be admissible when made by jurors as to what is done openly 
in court, yet it was observed by the Court that the information had 
better be derived* from some other source (y). The delivery of food 
to a retired jury, without showing that it was done by a party to the 
cause, or that the refreshment had the effect of carrying the 
verdict, is not a sufficient ground for setting aside the verdict (z). 

The doctrine of nonsuits is founded on the ancient practice, 
according to which a plaintiff was bound by himself or his attorney 
to appear at the trial, prosecute his suit, and hear the verdict ; 
and in case, after being called, he made default, he was decreed to 
have abandoned his suit, and was nonsuited. 

This ancient practice has long been used as the medium by 
which the Court intimates an opinion that the plaintiff has not 
made out a sufficient case for the consideration of the jury. The 
plaintiff is therefore formally called, although by himself or his 
counsel he has actually appeared in court. In conformity, how- 
ever, with the old practice, being called, he may if he choose ap- 
pear, and if he do, the case must go to the jury (a). On the other 
hand, the plaintiff may of his own accord and for his own conve- 
nience elect to be nonsuited at any time before the jury have deli- 
vered their verdict (b), and in that case, he cannot afterwards be 
heard upon an application to set aside the nonsuit (c). 

Where an objection is taken in the nature of a demurrer to the 
plaintiff’s evidence, that, even admitting it to be true, it is in- 
sufficient in point of law, if the Judge accede to the objection 


not concurred in the verdict. Saville 
v. Lord Farnham, 2 M. & Ry. 216. 
And see Everett v. YouelU> 4 B. & Ad. 
681. 

(y) Everett v. Youells, 4 B. & Ad. 681. 
But it was there held that the note of the 
Judge on such points is conclusive. Upon 
the trial of an information for a seditious 
libel, the jury, after having retired, upon 
their return into court in order to deliver 
their verdict, it was uncertain whether all 
of them were within hearing of what was 
declared by their foreman ; the Court held, 
that the Judge properly refused to inter- 
fere after the verdict was recorded, or to 
act upon a communication from any of 
them; but under such uncertainty, the 
Court would allow the defendant a new 
trial, if he were disposed to apply for it. 
R. v. Woojcr, 6 M . & S. 265. 


(z) Everett v. Youells , 4 B. & Ad. 
681. 

(«) Watkins v. Towers , 2 T.H 281. 
As the plaintiff cannot be nonsuited with- 
out consent, he may refuse to do so unless 
the defendant will consent to terms. E. g. 
that the Court alone shall have the same 
power as to amending a variance that the 
Court at Nisi Prius had. 

(6) 3 Bing. 391. 

(c) Simpson v. Clayton , 2 Bing. N. C. 
467. As, if the plaintiff’s counsel elect 
to be nonsuited on an intimation from the 
Court that he is entitled to nominal 
damages only. Butler v. Borant , 3 
Taunt. 229. So if he do so on the Judge’s 
proposing to leave two questions to the 
jury, one of which is material, and of 
which there is prima facie evidence. 
K. B. Trim T. 1830. 
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the usual course is to nonsuit {d) the plaintiff. But in such case, 
if the objection be of a doubtful nature, it is usual for the Judge, 
either to nonsuit the plaintiff, with leave to move to set aside the 
nonsuit and enter a verdict for the plaintiff for a sum agreed on or 
ascertained by the jury, or to permit the plaintiff to take a verdict, 
with liberty to the defendant to move to enter a nonsuit. This 
seems to be discretionary on the part of the Judge, who usually 
decides according to the weight of his own opinion for or against 
the objection. 

A plaintiff after a nonsuit may move without any leave reserved 
to set aside the nonsuit ; but in that case, although the nonsuit 
was improper, the Court will do no more than set aside the non- 
suit^). Upon such motion made without leave, if the nonsuit be 
not tenable on the objection urged at the trial, the Court will not 
support it on another ground which was not urged, unless the ob- 
jection be of such a nature as to be incapable of removal (/). But 
a defendant cannot move to enter a nonsuit without leave; and 
even with leave he will be confined to the objections founded upon 
defects in evidence taken at the trial ; for had the further objection 
been then taken, the plaintiff might possibly have answered it by 
adducing further evidence (g). Where the nonsuit is in invitum, 
the plaintiff may without leave move to set it aside, although 
he make no request at the trial that the case may be left to a 
jury (A), and submit merely out of deference to the Judge. The 


(d) In an action of tort against several, 
there cannot be a nonsuit ns to one and a 
verdict against the others. Bevett v. 
Browne , 2 M. & P. 18. 

The Court will not entertain an appli- 
cation for a nonsuit upon an objection 
taken at the trial, but not reserved by the 
Judge. Matthews v. Smith, 2 Y. & J. 
426. Where two issues were found for 
the plaintiff and two for the defendant, 
with liberty reserved to the latter to move 
for a nonsuit if the Court should think the 
issues found for the plaintiff immaterial, 
which was acquiesced in at the trial by 
the plaintiff's counsel ; held, that a non- 
suit might he entered, notwithstanding 
the finding of some of the issues for the 
defendant. Shepherd v. Bishop of Chester, 
6 Bing. 437. Where the Judge nonsuited 
upon the opening, and consequently there 
was no verdict ; held, that he had no 
power to certify under the 6 Geo. 4, c. 50, 
to entitle the defendant to the costs of the 


special jury. Wood v. Gritmoood , 10 B. 
& C. 701. 

A plaintiff may be nonsuited after pay- 
ment of money into court. Gntheridge v. 
Smith, 2 H. Ik 374. In replevin, although 
the cause is tried on the defendant’s record. 
Mann v. Lovejoy, R. & M. 357. So where 
there is judgment by default against one 
of two defendants, and the other has 
pleaded. Murphy v. Donlan , 5 B.& C. 
178. So on trial by proviso. Anderson 
v. Shaw , 3 Bing. 290. 

(e) Doe d. Later ence v. Shatocross , 
K. B. llil. 1825. 

(/) lb. And see Malkin v. Vicker- 
staff ; 3 B. & A. 89. 

(g) Driver v. Thomson , 4 Taunt. 294. 

(k) Alexander v. Barker, 2 C. & J. 130. 
Ward v. Mason , 9 Price, 291. G arrow, 
B. dissentient c. But he cannot urge a 
ground of action which he did not urge at 
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plaintiff’, with leave reserved at the trial, may move to have a non- 
suit set aside, and a verdict entered for him. Such a reservation 
being made in open court, the tacit consent of the jury and de- 
fendant is to be implied (i). And this may be done even in an 
undefended cause ( k ). Leave is sometimes given to a defendant to 
move to set aside a verdict and enter a nonsuit. But this cannot 
be done without the plaintiff's consent; and, as the condition of 
such consent is that the case shall go to the jury (Z), the defendant 
will not be entitled to have a nonsuit entered unless the jury give 
a verdict. 

The defendant cannot insist on a nonsuit after he has addressed 
the jury and examined witnesses (m). It has been held that a bill 
of exceptions lies if the Judge improperly nonsuit (w). 

After an untenable verdict for the plaintiff, no liberty to enter 
a nonsuit having been reserved, the Court can only grant a new 
trial, for otherwise the defendant would be deprived of his right to 
tender a bill of exceptions (0). 

Where the terms of a declaration are ambiguous, and taken in 
one sense will, but taken in another sense will not, support the 
verdict, and there is no evidence to support the allegation in the 
former sense, the proper course is (on leave given) to move to enter 
a nonsuit (p). A plaintiff in assumpsit may be nonsuited, although 
a co-defendant has let judgment go by default^). 

A verdict set aside in part, must be set aside for the v^hole(r). 

The practice of advising the jury as to the nature, bearing, 
tendency and weight of the evidence, although it be a duty which 
from its very nature must be, in a great measure, discretionary on 


tlie trial. Waller v. Drahford , 1 Star- 
kic’s 0. 481. 

( i ) 2 B. & A. 797. 

(A) 3 Bing. 291. 

(Z) Dewar v. Purday } 3 Ad. & Ell. 
ICO. 

(m) Roberts v. Croft, 7 C. & P. 37C. 
A nonsuit for not giving material evidence 
within the county must be claimed at the 
trial. How v. Pickard , 2 M. & W. 373. 

(») Strother v. Hutchinson , 4 Bing. 
N. C. 83 ; yet the plaintiff may appear if 
he think proper. 

( 0 ) M inchin v. Clement , 1 B. & A. 252. 
And see Hill v. Thompson, 8 Taunt. 402. 

( p) Where the terms used in a declara- 
tion founded on a penal clause in a statute 
are uinbiguous, they will, after verdict be 
so construed as to sustain the verdict, 


Lord Huntingtower v. Gardiner , 1 B. & 
C. 297. Avery v. Hoole, 2 Cowp. 825. 
And therefore where the declaration al- 
leged in some counts the u giving money 
for voting,” and there was no evidence of 
a previous agreement to give money, which 
was necessary to constitute the offence, 
the Court (leave having been reserved to 
move to enter a nonsuit) directed a non- 
suit to be entered. For the declaration, to 
he sustainable, must be taken to import a 
previous agreement, and of that there was 
no evidence. 

( 1 q ) Murphy v. Vonlan, 5 B. & C. 178. 

(r) It. v. Phillips, 1 Burr. 395. Her- 
nasconi v. Fairbrother , 3 B. & Ad. 572. 
But see Thwaites v. Laimbury, 0 C . & P. 
GO. 
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the part of the Judge, is one which does not yield in importance 
to the more definite and ordinary one of directing them in matters 
of law ($). The trial by jury is a system admirably adapted to the 
investigation of truth ; but in order to obtain the full benefit to be 
derived from the united discernment of a jury, it jnust he admitted 
to be essential that their attention should be skilfully directed to 
the points material for their consideration. 

A jury taken from the body of the community may well be pre- 
sumed to be possessed of such knowledge and experience, derived 
from their intercourse with society, as will peculiarly fit them for 
the determination of all disputed facts arising out of the ordinary 
transactions of life. It must, however, be recollected, that jurors, 
unaccustomed as they usually are to judicial investigations, require, 
in complicated cases, all the aid which can be derived from the 
experience and penetration of the Judge, to direct their attention 
to the essential points, and enable them to arrive at a just con- 
clusion. The law, in its wisdom, ultimately relies upon their 
integrity and understanding, but nevertheless anxiously prepares 
the way for a correct conclusion, by excluding from their consi- 
deration all such evidence as is likely to embarrass, mislead or 
prejudice them in the course of their inquiry. So far the law pro- 
ceeds by certain and definite rules. Much yet remains to be done 
of a nature which cannot be defined : to divest a case of all its 
legal incumbrances; to resolve a complicated mass of evidence 
into its most simple elements ; to exhibit clearly the connexion, 
bearing, and importance of its distinct and separated parts, and 
their combined tendency and effect, stripped of every extrinsic 
and superfluous consideration which might otherwise embarrass 
or mislead ; and to do this in a manner suited to the comprehen- 
sion and understanding of an ordinary jury, is one of the most 
arduous as well as the most important duties incident to the judi- 
cial office (£). There is, perhaps, no instance in which the natural 


( j) See Comm. 075. When the evi- 
dence is gone through on both sides, the 
Judge, in the presence of the parties, the 
counsel, and all others, sums up the whole 
to the jury, omitting all superfluous cir- 
cumstances; observing wherein the main 
question and principal issue lies ; stating 
what evidence has been given to support 
it, with such remarks as be thinks neces- 
sary for their direction, and giviug them 
his opinion in matters of law arising upon 
the evidence. 

(0 Notwithstanding the splendid ad- 


vantages which in practice are known to 
emanate from this wise and venerable in- 
stitution, it is not to be disguised, that in 
some, and those essential respects, it is 
liable to objections, from which an ordi- 
nary tribunal, constituted of professional 
J udges, would be more likely to be free. 
Jurors are liable to prejudice and bias, and 
even partiality, from local and personal 
connexion ; their very prejudices in favour 
of right may frequently tempt them to put 
their oaths in peril, by their desire to act 
according to their own notious of justice, 
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and acquired powers of the mind are more strikingly and benefi- 
cially exerted than in a court of justice, where a confused mass 
of evidence relating to an intricate case is, by the effort of a 
vigorous, acute, and comprehensive mind, reduced into regularity 
and order. A 

On the discharge of this great duty the dearest interests of 
society, the very issues of life and death, frequently depend. 

To offer any remarks on this head would be irrelevant, as well as 
presumptuous. S6me observations will, under another division, be 
made upon the force and weight of evidence, and on the general 
principles which relate to that branch of the subject. 

The law, to use an ordinary phrase, has no scales wherein to Province of 
weigh different degrees of probability (w), still less to ascertain ^eighpro- 
what weight of evidence shall amount to absolute proof of any babilities. 
disputed fact. 

Its business is to define, to distinguish, and to apply legal con- 
sequences to ascertained facts ; but whether a fact be probable or 
improbable, true or false, admits of no legal definition or test. The 
principles on which the investigation and ascertainment of truth 
depend, are fixed and invariable, however the particular process 
prescribed by different systems of law for the purpose of investi- 
gation may vary. 

As the power of discriminating between truth and falsehood 
depends rather upon the exercise of an experienced and intelligent 
mind than upon the application of artificial and technical rules, 
the law of England has delegated this important office to a jury 
of the country. 

One great advantage derived from this venerable institution is, 
that this mode of trial excludes a number of technical and artificial 
rules and distinctions, which, but for the complete and absolute 
separation of law from fact, would be sure to arise. Were the deci- 
sion of facts to be constantly referred to the same individual, the 
frequent occurrence of similar combinations of facts would tempt 


when those are at variance with defined 
and general but wise rules of law : they 
act but casually ; they have no professional 
character to sustain ; they assign no rea- 
sons for their decisions ; in effect they are 
not amenable for corrupt decisions ; and it 
can rarely happen that their individual and 
personal characters are at stake. In many 
instances too they are ill suited, by their 
previous habits, to decide on the effect of 
legal instruments, and other inatters in- 


volved In and complicated with legal rules 
and presumptions. If such objections were 
not in practice to be counteracted by the 
discretionary aid, advice and guidance of 
the presiding J udge, and if the errors and 
mistakes of juries were not to be subject to 
revision and correction, it must be admitted 
by its warmest admirers that this mode of 
trial would frequently be precarious and 
unsatisfactory, 

(u) Infra , note (a?). 
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him to frame general and artificial rules, which, when they were 
applicable, would save mental exertion in particular instances; and 
perhaps a laudable wish to decide consistently, and that fondness 
for generalizing which is incident to every reflecting mind, would 
tend to the same point, and would lead to t^e introduction of 
refined and subtle distinctions. A juror, on the contrary, called on 
to discharge his duty but seldom, possesses neither inclination 
nor opportunity to generalize and refine; unfettered, therefore, by 
technicalities, lie decides according to the natural weight and force 
of the evidence (x). 

Although all questions of pure fact belong peculiarly to the pro- 
vince of a jury (y), who are to be guided in their decision by their 
conscientious judgment and bfelief, yet it is to be recollected, that 
in many instances the effect of particular evidence is the subject of 
legal definition and cognizance, as in the case of all legal presump- 
tions resulting from particular facts. It will be proper, therefore, 
in the first place, briefly to inquire to what extent a jury is restrained 
by legal rules ; and, in the next place, to make some general 
observations on the natural force and weight of evidence. 

With a view to the first consideration, that is, how far the law 
itself interferes as to the force or measure of evidence, it is to be 
recollected, that except in the few instances where a jury deter- 
mine by the actual evidence of their senses, all evidence is either, 
first, direct , that is, where witnesses state or depose to facts of 
which thqy have had actual knowledge : or secondly,, it is indirect ; 
and indirect evidence is either artificial or natural . Artificial , 
where the law, by arbitrary appointment, annexes to particular 
evidence a force or efficacy beyond that which naturally belongs to 
it ; as in the case of records, which for the sake of public con- 
venience are usually made final and conclusive evidence of the 


(a:) Beccaria, (sec. 14,) thus expresses 
himself: — Ma questa morale certezza di 
prove £ piu facile il sentirla die 1* esattu- 
mente defiuirla. Pcrcio io credo ottima 
lege quella, che stabilised assessori al 
giudice principale presi dalla sorte e non 
dal la scclta, per die in questo caso e piu 
sicuru l’ignor&nzachegiudica per sentimeii- 
to, chela scienza che giudica per opinionc. 
Again lie says, lo parlo di probability in 
materia di dclitti, die par mcritar pena 
debbouo esscr certi. Ma svanira il para- 
dosso, per chi consul era die rigorosamente 
la certezza morale non e die una probabi- 
lity, ma probability tale che e diiamato 


certezza, perche ogni uorao di buon sen. so 
vi accousente iiecessariernente per una cou- 
suetudine, nata dalla necessity di agire ed 
anterioread ogni speculazione ; la certezza 
die se richiede per accerture un uomo reo 
e dunque quella che dctermiim ogni uoino 
nolle operazioni piu importante della vita. 

(y) As to the discharging of a jury, 
where they cannot agree, see Morris v. 
Davies , 3 C. k P. 427. There, on an issue 
out of Chancery in order to inform the 
conscience of the Chancellor, the jury could 
not agree, and the parties refusing to con- 
sent to discharge them, the Judge did so 
on his own responsibility. 
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facts recorded (s). So in all instances of legal presumptions, J 
whether they be absolute and conclusive (a), like the prasump - c *d by law. 
tiones juris et de jure of the Roman law, or, as the prcesumptiones 
juris , be operative only until they be rebutted \>y proof to the con- 
trary : or such artificial evidence may be of a conventional nature, 
as where parties by deed or other written agreement constitute the 
particular instrument to be the appropriate expositor of their inten- 
tions, and the legal memorial of the facts which it contains. In 
these and some other instances the law prescribes the extent to 
which the evidence shall operate ; and in these and all other cases, 
where a rule of law intervenes, a jury is bound by that rule of law, 
even though it be in opposition to their own conclusion as to the 
truth of the fact drawn from all the circumstances. Or, secondly, 
the evidence is purely natural, where the jury decide according to 
the natural weight and effect of the circumstances, either by the 
aid of expeiience, where former experience supplies such natural 
presumptions, or by the aid of reason exercised upon the cir- 
cumstances, or by the joint and united aid of experience and 
reason (J). 

(z) Infra, \ ol. II. tit. Presumptions, pcrience jointly. It is very possible that 

(«) Ibid. circumstances may supply moral proof, 

(b) Sir W. Blackstone, 3 Comm. 371, although not one of them be such as either 

following the example ofLord Coke, classes necessarily or even usually attends the 

all circumstantial evidence as violent, pro- fact; the inference may be entirely inde- 

bahle, or light presumptions ; making no pendent of associations founded on expe- 

distinction between such inferences as re- rience, and rest wholly upon the exclusive 

suit immediately in respect of some asso- force and nature of particular circum- 

ciation pointed out by previous experience, stances. Thus, in an instance cited below, 

and those which are derived by the aid of where a highway robber was struck on the 

reason exercised upon the special circum- face by the prosecutor with a key, and 

stances. According to this classification, was identified by the complete impression 
the presumption is violent where the cir- which he bore on his face, the circumstance 
cum stances necessarily attend the fact; was conclusive, but it was neither a neces- 
probable , Where the circumstances usually sa?*y nor an usual one, with reference to 

attend the fact ; and light presumptions, the fact to be proved, 
or rash presumptions, are those which have It is remarkable, that the illustration 
no weight or validity at all. The last cited by Sir W. Blackstone, and by him 

branch of the division seems to be wholly borrowed from C. B. Gilbert’s Law of 

useless, for an inference of no weight is Evidence, (p. 100), is not an instance of 

a mere unwarrantable assumption. The presumptive evidence offered to a jury, in 

division of all circumstantial evidence into the sense in which Lord Coke used the 
circumstances which necessarily or usually terms violenta prmumptio , but one of a 
attend such facts, is one of a questionable conclusive presumption, or estoppel in law. 
nature, inasmuch as it tends to confound He says, u If a tenant, in answer to his 
those inferences which nre the pure result landlord’s demand for rent due Michaelmas 
of experience with those which result 1754, produce an acquittance for rent due 
either from reason alone, exercised upon at a subsequent period, in full of all dn- 
the circumstances, or upon reason and ex- mands, then this induces so forcible a pre- 
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Juries are bound by all the rules and presumptions of law, as 
far as they apply : they are to confine themselves strictly to the 
matters put in issue by the pleadings; they are bound by the 
admissions of the parties upon record ; and although they are not 
bound by estoppels, as the parties might have been had the matter 
of estoppel being pleaded, yet they are usually bound by legal 
estoppels which could not have been pleaded, and also by all such 
matters in the nature of estoppels as in point of law conclude the 
parties. They are bound to give the proper legal effect to .all in- 
struments established by competent evidence, and to notice all 
matters which are noticed by the Court ; they are ta be governed 
by the order of proof which the law prescribes, and their verdict 
must be founded on the evidence adduced in the cause. 

It is now perfectly settled that a juror cannot give a verdict 
founded on his own private knowledge (c) ; for it could not be 
known whether the verdict was according to or against the evi- 
dence^): it is very possible that the private grounds of belief 
might not amount to legal evidence. 

And if such evidence were to be privately given by one juror to 
the rest, it would want the sanction of an oath, and the juror would 
not be subject to cross-examination. If, therefore, a juror know 
any fact material to the issue, he ought to be sworn as a witness, 
and is liable to be cross-examined ; and if he privately state such 
facts it will be a ground of motion for a new trial (e). It some- 


sumption of payment that no proof shall 
he admitted to the contrary and yet he 
previously says, “these are called pre- 
sumptions, which are’ only to be relied 
upon till the contrary he proved Besides 
this, an acquittance, even in full, is not 
conclusive unless it be under seal. See 
Vol. II. tit. Receipt; and then it ope- 
rates, not as a circumstance or ground of 
presumption for the consideration of a 
jury, but as a legal estoppel. Lord Coke, 
in the passage from which the illustration 
is cited (Co. Litt. 373), was treating of 
legal presumptions, which are mere arbi- 
trary and positive rules of law (see Vol. II. 
tit.* Presumption), and not of presump- 
tive or circumstantial evidence to be 
weighed by a jury. Lord Coke on the 
other hand, in illustration of his violenta 
prmsumptio , states a case of pure circum- 
stantial evidence, independent of previous 
experience of the connexion of the par- 


ticular circumstances : “ as if one be run 
through the body with a sword, in a house, 
whereof he instantly dicth, and a man is 
seen to come out of that house witliabloody 
sword, and no other man was at that time 
in the house.” For further observations 
on this subject, see Vol. II. tit. Presump- 
tion. 

(of Comm. 375; And. 321. In trover 
the jury found for the plaintiff, but accom- 
panied their verdict by a statement in 
writing, that whether the goods were con- 
sidered as a loan or gift, they ought to 
have been ‘returned, this was held to be 
nothing more than a mere statement of 
private opinion. Whittet v. Bradford) 5 
Sc. 711. 

(rf) Comm. 375; And. 321. 

(e) And. 321. But a new trial would 
not be granted if the verdict was sup- 
ported by the evidence which was legally 
given. Ih. 
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times happens that evidence which is admitted for one purpose 
may be no evidence for another purpose, and in such cases a jury 
is bound to apply the evidence so far only as it is legally appli- 
cable. Thus, if A. and B . be tried at the same time, a confession 
made by the one, but which criminates the other, ought not to 
operate with the jury against the latter. 

When the jury find a general verdict they are bound to apply 
the law as delivered by the Court, in criminal as well as civil cases, 
and in the latter they must do so under peril of an attaint. 

Previous to the remarks which will be made on the force and 
weight of evidence, whether direct or circumstantial, it is to be 
observed, that the measure of proof sufficient to warrant the verdict 
of a jury varies much, according to the nature of the case. 

Evidence which satisfies the^minds of the jury of the truth of 
the fact in dispute, to the entire exclusion of every reasonable 
doubt, constitutes full proof of the fact ; absolute mathematical or 
metaphysical certainty is not essential, and in the course of judicial 
investigations would be usually unattainable. 

Even the most direct evidence can produce nothing more than 
such a high degree of probability as amounts to moral certainty. 
From the highest degree it may decline, by an infinite number of 
gradations, until it produce in the mind nothing more than a mere 
preponderance of assent in favour of the particular fact. 

The distinction between full proof and mere preponderance of 
evidence is in its application very important. In all criminal 
cases whatsoever, it is essential to a verdict of condemnation that 
the guilt of the accused should be fully proved ; neither a mere 
preponderance of evidence, nor any weight of preponderant evi- 
dence, is sufficient for the purpose, unless it generate full belief of 
the fact to the exclusion of all reasonable doubt. 

But in many cases of a civil nature, where the right is dubious, 
and the claims of the contesting parties are supported by evidence 
nearly equipoised, a mere preponderance of evidence on either 
side may be sufficient to turn the scale. This happens, as it 
seems, in all cases where no presumption of law, or prima facie 
right, operates in favour of either party ; as, for example, where 
the question between tlfe owners of contiguous estates is, whether 
a particular tree near the boundary grows on the land of one or 
of the other. But even where the contest is as to civil rights only, 
a mere preponderance of evidence, such as would induce a jury to 
incline to the one side rather than the other, is frequently insuffi- 
cient. It would be so in all cases where it fell short of fully dis- 
proving a legal right once admitted or established, or of rebutting 
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a presumption of law. If a party claimed as devisee against the 
heir at law, full proof of the devise, with all its formalities, would 
be essential ; circumstantial evidence, which merely showed it to 
be more probable that the testator had made a will in favour of the 
party claiming as devisee, than that he had not done so, would be 
insufficient. So were a devise to be fully established by one who 
claimed as devisee, it would not be sufficient to show a mere pro- 
bability that the devisor had made a subsequent will, revoking the 
former (/). One who seeks to charge another with a debt, must 
do so by full and satisfactory proof ; and on the other hand, where 
a debt has once been established by competent proof, the debtor 
cannot discharge himself but by full proof of satisfaction. Again, 
where the law raises a presumption in favour of the fact, the con- 
trary must be fully proved, or at the least such facts must be 
proved as are sufficient to raise a contrary and stronger presump- 
tion. Thus the law presumes a man to be innocent of a crime 
until his guilt be proved ; but if the fact be proved that A. killed 
B ., then the presumption of law which before was in favour of A . 
is now against hind, and malice will be presumed, unless he can 
establish facts which justify or extenuate the act (g). 

Another distinction to be observed upon is, between prima facie 
and conclusive evidence : prima facie evidence is that which, not 
being inconsistent with the falsity of the hypothesis, nevertheless 
raises such a degree of probability in its favour that it must pre- 
vail if it be accredited by the jury, unless it be rebutted or the con- 
trary proved ; conclusive evidence, on the other hand, is that which 
excludes, or at least tends to exclude, the possibility of the truth 
of any other hypothesis than the one attempted to be established. 
All evidence is strong or weak by comparison : in civil cases slight 
evidence of right or title is sufficient, as against a stranger who 
possesses no colour of title. Thus the mere possession of goods 
by one who found them, is evidence of property as against a 
wrong-doer, in an action of trover ( li ). The occupation of land, 
however recent, will enable the occupier to maintain trespass 
against a stranger (i). So in a settlement case, proof that are- 
mote ancestor of the pauper was settled in the appellant parish 
would be sufficient prima facie evidence, ^and would prevail, un- 
less it were to be rebutted by proof of some later settlement. So 
a special custom in a particular manor may be proved by a single 
instance in which it has been acted upon (A). So a prescription 

(/) Harwood v. Goodright , Cowp. (h) Armory v. JDclamirio , Str. 505. 

87. (i) Catteris v. Cmopcr> 4 Taunt. 547. 

( g ) Vol. II. tit. Murder. (/<) Sop tit. Custom. 
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may in some instances be supported by proof of user for twenty 
years. On the other hand, in criminal cases, it is essential that 
the evidence should be of a conclusive nature. But here it is to 
be observed, that it very frequently happens in criminal as well as 
civil proceedings, that evidence which in itself is but inconclusive, 
derives a conclusive quality from mere defect of proof on the part 
of the adversary or accused. 

Where a party, being apprised of the evidence to be adduced 
against him, has the means of explanation or refutation in his 
power if the charge or claim against him be unfounded, and does 
not explain or refute that evidence, the strongest presumption 
arises that the charge is true, or the claim well founded. It would 
be contrary to all experience of human nature and conduct, to 
come to any other conclusion. 

Evidence to be weighed by a jury consists either in, 1st, the 
direct testimony of witnesses ; or fc 2dly, indirect or circumstantial 
evidence ( l ) ; or 3dly, in both, either united or opposed to each 
other. The nature and force of such evidence may be considered 
either separately or in conflict. First , as to the direct testimony 
of witnesses. The credit due to the testimony of witnesses de- 
pends upon, 1st, their honesty; 2dly, their ability; 3dly, their 
number, and the consistency of their testimony ; 4thly, the con- 
formity of their testimony with experience ; and 5thly, the coin- 
cidence of their testimony with collateral circumstances. 

First, their integrity : A witness, to be faith-worthy, must be 
both willing and able to declare the truth. His credibility is 
founded, in the first instance, upon experience of human veracity, 
from which the law presumes that a disinterested witness, who 
delivers his testimony under the sanction of an oath, and under 
the peril of the temporal inflictions due to perjury, will speak the 
truth. 

Although general and peremptory rules of law absolutely ex- 
clude persons actually convicted of infamous crimes ( m)> and such 
as have a certain legal interest in the event of the suit, or in the 
record (»), yet the credit of a witness not actually excluded is 
always for the consideratidh of the jury. 

prastans qud colligitur aliudperaliud,et 
qu<B quod ext dubium per id quod dubium 
non ext cortfirmat.” — See Glassford’s E-say 
oo the Principles of Evidence, 503. 

(m) Supra , tit. Witness. 

(n) lb. 


VOL. I. 


( l ) Such indirect evidence corresponds 
with the signa of the Roman law, and with 
the ofiptta or TSKptfpia of the Greeks, 
and supplied principally the materials of 
the €trt\ficialU probatio of the Roman 
lawyers. Argument, according to Quinc- 
tilian, is defined to be “ ratio probationem 
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A witness of depraved and abandoned character may not be 
unworthy of credit, where it appears that there is not the slightest 
motive or inducement for misrepresentation ; for there is a natural 
tendency to declare the truth, which is never wholly eradicated, 
even from the most vicious minds ; and the danger of detection, and 
the risk of temporal punishment, may operate as restraints upon 
the most unprincipled, even where motives for vera.city of a higher 
nature are wanting. 

But it is to be remarked, that it is difficult to detect the motives 
which may influence a depraved and corrupted mind ; and hence 
it is for the jury to consider, whether the apparent want of motive 
to deceive be sufficient to accredit an exceptionable witness, and 
whether some assurance of the actual absence of such a motive 
be not necessary to warrant their confidence. A jury may, no 
doubt, in a criminal case, convict on the testimony of an accom- 
plice, but then it is expected that the tainted credit of the witness 
should be supported by circumstances confirmatory of liis testi- 
mony in material points ; so that in practice such a witness is con- 
sidered to be, not incompetent, but incredible, unless his testimony 
and his character be supported by undoubted facts and unex- 
ceptionable witnesses. 

It frequently happens that a witness labours under some influ- 
ence arising from natural affection, near connexion, or mere expec- 
tation of contingent benefit or evil, which may afford a much 
stronger temptation to perjury than that which would arise from 
many defined and vested legal interests, which yet would have 
absolutely excluded his testimony. This is a necessary conse- 
quence resulting from the consideration that the law must operate 
by means of certain definite and peremptory rules, and the great 
mischief and inconvenience which would result from laying down 
rules too wide and exclusive in their operation. When, therefore, 
the peremptory rules of law cease to operate, it is for the jury to 
estimate the degree of influence by which the testimony of a wit- 
ness is likely to be corrupted, and to determine whether, under all 
the circumstances, he be the witness of truth (o). 


(o) The Komart law, De testibus, pro- 
vides thus: " Testium tides diUgenter ex- 
am inanda est. Jdeoque in personal eorum 
exploranda erunt imprimis conditio cu- 
j usque; utrum quis decurio an plebeius 
sit, vero et an honest® et inculpat® vitae, 
an notatus quis et reprehensibilis ; an 
locuples vel egens sit ut lucri caus& quid 


facile admittat ; vel an inimicns ei sit 
versus quern testimonium fert, vel amicus 
ei sit pro quo testimonium dat. Nam si 
careat suspicione testimonium, vel propter 
personam a qu& fertur quod honesta sit, 
vel propter causam quod neque lucri neque 
grati® neque inimiciti® causfr fit, adrait- 
tendum.” 
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In arriving at this conclusion, a consideration of the demeanour Manner of 
of the witness upon the trial, and of’ the manner of giving his evi- 
dence, both in chief and upon cross-examination, is oftentimes not 
less material than the testimony itself (p). An over-forward and 
hasty zeal on the part of the witness in giving testimony which 
will benefit the party whose witness he is, his exaggeration of 
circumstances, his reluctance in giving adverse evidence, his slow- 
ness in answering, his evasive replies, his affectation of not hear- 
ing or not understanding the question, for the purpose of gaining 
time (y) to consider the effect of his answer; precipitancy in an- 
swering, without waiting to hear or to understand the nature of 
the question ; his inability to detail any circumstances wherein, if 
his testimony were untrue, he would be open to contradiction, or 
his forwardness in minutely detailing those where he knows con- 
tradiction to be impossible ; an affectation of indifference ; are all 
to a greater or less extent obvious marks of insincerity. 

On the other hand, his promptness and frankness in answering 
questions without regard to consequences, and especially his un- 
hesitating readiness in stating all the circumstances attending the 
transaction, by which he opens a wide field lor contradiction if his 
testimony be false, are, as well as numerous others of a similar 
nature, strong internal indications of his sincerity. The means 
thus afforded by a viva voce * examination, of judging of thq credit 
due to witnesses, especially where their statements conflict, are of 
incalculable advantage in the investigation of truth ; they not un- 


( p ) Sir W. Blackstone, 3 Comm. 373, 
observes, “ In short, by this method of ex- 
amination, and this only the persons, who 
are to decide upon the evidence have an 
opportunity of observing the quality, age, 
education, understanding, behaviour, and 
inclinations of the witness ; in which’poiuts, 
all persous must appear alike when their 
depositions are reduced to writing, and 
read to the Judge in the absence of those 
who made them, and yet as much may be 
frequently collected from the manner in 
which the evidence is delivered as the 
matter of it” 

(i q ) Mr. Evans (2 Pothier, 25B,) observes 
that “ a Welsh witness, who intends to 
give unfair testimony, always affects an 
ignorance of the English language ; in con- 
sequence of which, the effect of cross- 
examination Is not only weakened by the 


intervention of an interpreter, but the 
witness has time to collect and prepare 
his answer. An ignorant witness will, how- 
ever, frequently express himself with doubt 
and hesitation, out of mere awkwardness, 
or from superabundant caution, especially 
ifhe imagine that there is any design to 
entrap him into expressions contrary to his 
real meaning. 

u This kind of hesitation is very general 
with such persons when plied with ques- 
tions of an hypothetical nature, and when 
the anflwer is not so much an act of tes- 
timony as of reasoning ; such as, If it had 
been so, must you not have recollected , 
&c. Where proof Is actually given of a 
fact which a witness could not but know 
and recollect, his expressing himself with 
doubt and uncertainty is to be regarded as 
an act of wilful misrepresentation.” 
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frequently supply the only true test by which the real characters 
of the witnesses can be appreciated (r). 

Secondly, their ability : The ability of a witness to speak the 
truth must of course depend on the opportunities which he has had 
of observing the fact (s), the accuracy of his powers of discern- 
ing (Z), and the faithfulness of his memory in retaining the facts 
once observed and known. 

Where a witness testifies to a fact which is wholly or partially 
the result of reason exercised upon particular circumstances, it is 
obvious that the reasons, of the witness for drawing that conclusion 
are of the most essential importance for the purpose of ascertaining 
whether his conclusion was a correct one. 

These observations apply with peculiar force to all questions of 
skill and science, and even to many of mere ordinary fact : thus 
where a witness is called to state that another witness is not to 
be believed upon his oath, his grounds for arriving at that con- 
clusion are of the highest importance. Where, on the other 
hand, a witness states the impression on his senses, by any subject- 
matter of frequent experience, his reasons are of little weight ; he 
will frequently assign a bad reason where his knowledge is certain. 

The probability that the witness had originally a clear perception 
of the fact and its circumstances, is strengthened and confirmed by 
the consideration that they were of such a nature as were likely to 
attract his attention. On the other hand, it is diminished by the 
consideration that the transaction was remote, and such as was not 
likely to excite notice and observation (7/) 


(r) Tu magis scire potes quanta fldes 
habenda sit testibu9 que et cujus dignitatis 
et quanta? aestiraationis sunt et qui aim- 
pliciter visi sunt dicere, utrum unum 
eundemque meditatum sermonemattnlerint 
an ad ea quee interrogaveras ex tempore 
verisimilia responderint.” Adrian’s Epistle 
to Varus, legate of Cilicia. Ff. 22 ; 5. 3. 

(s) When the guilt of the prisoner de- 
pends wholly on proof of identity, it is 
impossible to Inquire too minutely into the 
means and opportunity which thfc wit- 
nesses had of observing the person, so as to 
be able to speak with certainty. Many in- 
stances have occurred in which well-inten- 
tioned witnesses have sworn positively in 
this respect, and yet have been mistaken. 

I have frequently heard Mr. J. Bayley ob- 
serve to juries, that feaV has a very dif- 


ferent effect upon different persons; in 
some it prevents the clear perception, 
whilst in other instances it assists in 
making an indelible impression. 

(t) See Gil. L Ev. 151, 2d ed. 

(w) C. B. Gilbert, in his Law of Evi- 
dence, 151, 2d edit., says, « another thing 
that would render his (a single witness’s) 
testimony doubtful, is the not giving the 
reasons and causes of his knowledge ; ” and 
again, “ the same may he said as to persons 
who take upon them to remember things 
long since transacted, for if the matter be 
frivolous they ought to tell the causes of 
their memory, otherwise the memory is 
little to be accredited ; for they are rather 
to be supposed as rash persons who take 
upon them to swear what they do not per- 
fectly remember, than that they are really 
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Such considerations operate strongly where detailed evidence is Ability of 
given of oral declarations, after the lapse of a considerable interval witne8ses - 
of time. Every man’s experience teaches him how fallible and 
treacherous the human memory in such oases is. In its freedom 
from this defect consists one great excellence of documentary evi- 
dence, and its main superiority over that which is merely oral ; and 
on this principle it is, that the law, out of policy, frequently deems 
mere oral evidence to be too weak, and requires a written voucher 
to prove the fact (x). 

Of all kinds of evidence, that of extra-judicial and casual decla- 
rations is the weakest and most unsatisfactory ; such words are 
often spoken without serious intention, and they are always liable to 
be mistaken and misremembered, and their meaning is liable to be 
misrepresented and exaggerated (y). 

A hearer is apt to clothe the ideas of the speaker, as he under- 
stands them, in his own language, and by this translation the real 
meaning must often be lost. A witness, too, who is not entirely 
indifferent between the parties, will frequently, without being con- 
scious that he does so, give too high a colouring to what has been 
said. 

The necessity for caution cannot be too strongly and emphati- 
cally impressed, where particular expressions are detailed in evi- 

under the awe and conscience of an oath j numero di circostanze si adducono in 
for there they would be able to tell the prova, tanto maggiori roezzi si sommis- 
reason and certain marks of their re- trano al reo per giustitlcarsi. Beccaria, 
membrance.” sec. 13. 

( x ) Seethe Statute of Frauds, &c. On I once heard a learned Judge (now no 
this ground, also, it is that mere words more), in summing up oil a trial for for- 
willnot constitute an overt act of treason. gery, inform the jury that the prisoner, in 

(y) Finalmentc b quasi nulla la credibilita a conversation which he had had with ono 
del testimonio, quando si faccia delle of the witnesses, had said, “ I am the 
parole un delitto, poiclifc il tuono, il gesto, drawer, the acceptor, and the indorser of 
tutto ci6 che precede, e cid che siegue, le the bill whilst the learned Judge was 
differenti idee, che gli uomini attacano commenting on the force of these expres- 
alle stesse parole, alterano, e modiflcano sions, he was, at the instance of the pri- 
in maniera i detti di un uomo, che b quasi soner, set right as to the statement of the 
impossibile, il ripeterle, quali precisamente witness, which was, that the prisoner had 
furon dette. Di piii le azioni violenti, e said, “ I knoio the drawer, the acceptor, 
fuori delP uso ordlnario, quali sono i veri and the indorser of the bill." Had the 
delitti, lascian traccia di se Delia mol* witness, and not the Judge, made the mis- 
titudine delle circonstanze, e negli effetti take, the consequences might have been 
che ne derivano, ma le parole non riman- fatal. The prisoner was acquitted. See 
gono che nella ntemoria per Id piu infldele the observation of Park, J., as to the cau- 
e spesso sedotta dagli ascoltanti. Egli & -lion with which such evidence ought to 
adunque di gran lunga pih facile una be received, B.& P. 542; and those of Mr. 

alunnia sulle parole, che sulle azioni di J. Foster, in his Treatise on the Law of 
un uomo, poichd di queste quanto maggior Treason. 
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dehce, which were used at a remote distance of time, or to which 
the attention of the witnesses was not particularly called, or where 
misconception was likely to arise from their situation and the cir- 
cumstances under which they were placed, or from the prejudice 
of the witness, especially if his object was to extract an admission 
for the purposes of the cause ( z ). 

Such evidence is fabricated easily, coiitradicted with difficulty. 
In cases of this kind, the conduct of the parties, and those facts 
and circumstances of the case which are free from suspicion, are 
frequently the safest and surest guides to truth. Evidence of this 
nature is of the very weakest kind, where it is doubtful whether 
the party making the admission knew his legal rights and situa- 
tion (a). 

Thirdly, their number and consistency : The testimony of a single 
witness, where there is no ground for suspecting either his ability 
or his integrity, is a sufficient legal ground for belief ; that it is 
strong enough to produce actual belief, every man’s experience 
will vouch. 

It has been alleged (A) that two witnesses are essential to convict 
a man of a crime ; for if there be but one, it is no more than the 
assertion of one man against that of another. 

It is not easy to comprehend how the mere denial of guilt by 
an accused person, whose life may depend upon the credit attached 
to that denial, is to be placed in competition with the testimony 
of a witness examined upon oath. According to this species of 
logic, if six men were to commit a crime, it would require the tes- 
timony of at least seven witnesses to convict them upon their joint 
trial (c). 


( z ) The admitting evidence of loose 
conversations to revive an antiquated debt 
which would otherwise have been barred 
by lapse of time, has nearly had the effect 
of overturning the provisions of a most 
wholesome statute. See the observations 
of the Court, 4 B. & A. 571. 

(а) As where, in a settlement case, the 
declaration of an inhabitant is given in 
evidence ; or a party makes admissions in- 
volving matter of law as well as matter 
of fact ; as in reference to marriage. See 
Vol. II. tit. Polygamy. Marhiagjb. 
Or a discharge under an insolvent Act. 
Summerset v. Adamson , 1 Bing. 73. 

(б) Montesquieu, Sp. of Law, b. 12, 
c. 3. 

(c) The civil law requires proof by two 


witnesses, according to its universal 
maxim, “ XJnius responsio testis omnino 
non audiatur” Sir W. Blackstone ob- 
serves, 3 Comm. 370, that to extricate 
itself out of this absurdity, the practice of 
the Civil-law Courts has plunged itself 
into another. For as they do not allow a 
less number than two witnesses to be plena 
probatiOf they call the testimony of one 
semiplena probatio only, on which no sen- 
tence can be founded : to make up, there- 
fore, the necessary complement of wit- 
nesses, where they have one only to a sin- 
gle fact, they permit the party himself, 
plaintiff or defendant, to be examined on 
his own behalf, and administer to liiiu 
which is called the suppletory outlj ; and 
if liis oath happen to be in his own favour, 
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But although the testimony of a single witness, whose credit is 
untainted* be sufficient to warrant a conviction, even in a criminal 
case, yet undoubtedly any additional and concurrent testimony 
adds greatly to the credibility of testimony, in all cases where it 
labours under doubt or suspicion ; for then an opportunity is 
afforded of comparing the testimony of the witnesses on minute 
and collateral points, on which, if they were the witnesses of truth, 
their testimony would agree, but if they were false witnesses, would 
be likely to differ ( d ). 

Where direct testimony is opposed by conflicting evidence, or 
by ordinary experience, or by the probabilities supplied by the cir- 
cumstances of the case, the consideration of the number of wit- 
nesses becomes most material. It is more improbable that a 
number of witnesses should be mistaken, or that they should have 
conspired to commit a fraud by direct perjury, than that one or a 
few should be mistaken, or wilfully perjured. In the next place, 
not only must the difficulty of procuring a number of false witnesses 
be greatly increased in proportion to the number, but the danger 
and risk of detection must be increased in a far higher proportion; 
for the points on which their false statements may be compared 
with each other, and with ascertained facts, must necessarily be 
greatly multiplied. 

The consistency of testimony is also a strong and most important Consistent 
test for judging of the credibility of witnesses. Where several thnonyT" 
witnesses bear testimony to the same transaction, and concur in 
their statement of a series of particular circumstances, and the 
order in which they occurred, such coincidences exclude all appre- 
hension of mere chance and accident, and can be accounted for 
only by one or other of two suppositions ; either the testimony is 
true, or the coincidences are the result of concert and conspiracy. 

If, therefore, the independency of the witnesses be proved, and the 
supposition of previous conspiracy be disproved or rendered highly 
improbable, to the same extent will the truth of their testimony be 
established (e). 

this immediately converts the half proof rule : the former, upon grounds of strict 
into a whole one. By this ingenious de- principle, for there the oath of one witness 
vice satisfying at once the forms of the is opposed to the oath of another witness; 

Roman law, and acknowledging the supe- and in the latter, as a mere rule of policy 
rior reasonableness of the law of England, devised for protecting the liberty of the 
which permits one witness to be sufficient subject 

where no more are to be had, and to avoid * (d) Quia a cordato judipe mendacia tes- 
all temptations of perjury, lays it down as tium deprehendi possunt si divers! inter- 
an invariable rule that “ nemo testis esse rogantur cum contra unus facile sibi con* 
debet in proprlh. causd.” The instances of .stare possit. Puffendorf, 568. 
perjury and treason are exceptions to the (e) See Ld. Mansfield’s remarks in R. 
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So far does this principle extend, that in many cases, except for 
the purpose of repelling the suspicion of fraud and concert, the 
credit of the witnesses themselves for honesty end veracity may 
become wholly immaterial. Where it is once established that the 
witnesses to a transaction are not acting in concert, then, although 
individually they should be unworthy of credit, yet if the coinci- 
dences in their testimony be too numerous to be attributed to mere 
accident, they cannot possibly be explained on any other supposi- 
tion than that of the truth of their statement. 

Effect of The considerations which tend to negative any suspicion of 
ency" 8l8t ~ concert and collusion between the witnesses, are either extrinsic of 
their testimony, such, for instance, as relate to their character, 
situation, their remoteness from each other, the absence of previous 
intercourse with each other or with the parties, and of all interest 
in the subject-matter of litigation ; or they arise internally, from 
a minute and critical examination and comparison of the testimonv 
itself. 

The nature of such coincidences is most important: are they 
natural ones, which bear not the marks of artifice and premedita- 
tion? Do they occur in points obviously material, or in minute 
and remote points which were not likely to be material, or in mat- 
ters the importance of which could not have been foreseen ? The 
number of such coincidences is also worthy of the most attentive 
consideration : human cunning, to a certain extent, may fabricate 
coincidences, even with regard to minute points, the more effectually 
to deceive ; but the coincidences of art and invention are neces- 
sarily circumscribed and limited, whilst those of truth are indefinite 
and unlimited : the witnesses of art will be copious in their detail 
of circumstances, as far as their provision extends; beyond this 
they will be sparing and reserved, for fear of detection, and thus 
their testimony will not be even and consistent throughout : but 
the witnesses of truth will be equally ready and equally copious 
upon all points. 

Partial It is here to be observed, that partial variances in the testimony 

variance*. 0 f different witnesses, on minute and collateral points, although 
they frequently afford the adverse advocate a topic for copious 
observation, are of little importance, unless they be of too promi- 
nent and striking a nature to be ascribed to mere inadvertence, 
inattention, or defect of memory 

v. Genge, Cowp. 16. « 1 1 is objected that in the same way, it is demonstrative of the 
these hooks are of no authority; but if truth of what they report, or they could 
both the reporters were the worst that ever not agree,” 
reported, if substantially they report u case 
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It has been well remarked by a great observer (/), that “ the 
usual character of human testimony is substantial truth under cir- 
cumstantial variety.” It so rarely happens that witnesses of the 
same transaction perfectly and entirely agree in all points connected 
with it, that an entire and complete coincidence in every parti- 
cular, so far from strengthening their credit, not unfrequently 
engenders a suspicion of practice and concert. 

The real question must always be, whether the points of variance 
and of discrepancy be of so strong and decisive a nature is to 
render it impossible, or at least difficult, to attribute them to 
the ordinary sources of -such varieties, inattention or want of 
memory. 

It would, theoretically speaking, be improper to omit to observe Aggregate 
that the weight and force of the united testimony of numbers, upon force * 


(f) “ I know not (says Dr. Paley) a 
more rash or unphilosophical conduct of 
the understanding than to reject the sub- 
stance of a story by reason of some diver- 
sity in the circumstances with which it is 
related. The usual character of human 
testimony is substantial truth under cir- 
cumstantial variety. This is what the 
daily experience of courts of j ustice teaches. 
When accounts of a transaction come from 
the mouths of different witnesses it is sel- 
dom that it is not possible to pick out 
apparent or real inconsistencies between 
them. These inconsistencies are studiously 
displayed by an adverse pleader, but often- 
times with little impression on the minds 
of the Judges. On the contrary, a close 
and minute agreement induces the suspicion 
of confederacy and fraud. When written 
histories touch upon the same scenes of 
action, the comparison almost always af- 
fords ground for a like reflection. Nu- 
merous! and sometimes important, varia- 
tions present themselves ; not seldom also 
absolute and final contradictions ; yet 
neither the one nor the other are deemed 
sufficient to shake the credibility of the 
main fact. The embassy of the Jews to 
deprecate the execution of Claudius's order 
to place his statue in their temple, Philo 
places in harvest, Josephus in seed-time; 
both cotemporary writers. No reader is 
•led by their inconsistency to doubt whe- 
ther such an embassy was sent, or whether 
such an order was given. Our own history 


supplies examples of the same kind : in the 
account of the Marquis of Argyle's death, 
in the reign of Charles the Second, we have 
& very remarkable contradiction. Lord 
Clarendon relates that he was condemned 
to be hanged, which was performed the 
same day : on the contrary, Burnet, Wood- 
row, Heath and Echard, concur in stating 
that he was beheaded ; and that he was 
condemned upon the Saturday, and exe- 
cuted upon the Monday. Was any reader 
of English history ever sceptic enough to 
raise a doubt whether he was executed or 
not?” 

It may not perhaps he deemed irrelevant 
to mention a circuit anecdote in illustration 
of the foregoing observations. Not long 
before the death of Mr. Justice Le Blanc, 
and whilst he was presiding as one of the 
Judges of assize at Lancaster, he had a 
fainting fit. Some time afterwards, the 
circumstance being the topic of conversa- 
tion amongst a considerable number of the 
members of the bar who had been present, 
a donbt was sArted, whether the fact had 
taken place in the ordinary Civil Court or 
in the Crown Court, in which civil causes 
were usually tried after the termination of 
the business on the Crown side ; and those 
who had been actual spectators were 
flvided as to their recollection in which of 
the two courts the circumstance had oc- 
curred, many asserting that it took place 
in the one court, and nearly as many that 
it occurred in the other court. 
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abstract mathematical principles, increases in a higher ratio than 
that of the mere numbers of such witnesses. 

Upon those principles, if definite degrees of probability could be 
assigned to the testimony of each witness, the resulting probability 
in favour of their united testimony would be obtained, not by the 
mere addition of the numbers expressing the several probabilities, 
but by a process of multiplication. 

Such considerations, however, are of little practical importance. 
The maxim of law is ponderantur testes non numerantur. No 
definite degrees of probability can in practice be assigned to the 
testimonies of witnesses; their credibility usually depends upon 
the special circumstances attending each particular case, upon 
their connexion with the parties and the subject-matter of litiga- 
tion, their previous characters, the manner of delivering their evi- 
dence, and many other circumstances, by a careful consideration 
of which the value of their testimony is usually so well ascertained 
as to leave no room for mere numerical comparison. 

In some instances, nevertheless, where from paucity of circum- 
stances, the usual means of judging of the credit due to conflicting 
witnesses fail, it is possible that the abstract principles adverted to 
may operate by way of approximation, especially in those cases 
where the decision is to depend upon the mere preponderance of 
evidence. 

Conformity Fourthly, the conformity of their testimony with experience : As 
rience. Xpe " one P r i r »cipal ground of faith in human testimony is experience, it 
necessarily follows that such testimony is strengthened or weak- 
ened by its conformity or inconsistency with our previous know- 
ledge and experience. A man easily credits a witness who states 
that to have happened which he himself has known to happen 
under similar circumstances ; he may still believe, although he 
should not have had actual experience of similar facts ; but where, 
as in the familiar instance stated by Mr. Locke (g) } that is asserted 
which is not only unsupported by common experience, but contrary 
to it, belief is slow and difficult. 

In ordinary case®, if a witness were to state that which was 
inconsistent with the known course of nature, or even with the 
operation of the common principles by which the conduct of man- 
kind is usually governed, he would probably be disbelieved ; for 

(v) Vol. II. p. S&76. . The Dutch arf I have believed the strange things yon have 
baesador told the king of Siam that in his told me, because I looked upon you as a 
country the water was so hard in cold sober fair man, but now I am sure you 
weather, that it would bear an elephant if lie.” 
he were there. The king replied, Hitherto 
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it might be more probable in the particular instance that the 
witness was mistaken, or meant to deceive, than that such an 
anomaly had really occurred. But although the improbability of 
testimony, with reference to experience, affords a just and rational 
ground for doubt, the very illustration cited by Locke shows that 
mere improbability is by no means a certain test for trying the 
credibility of testimony, without regard to the number, consist- 
ency, character, independence, and situation of the witnesses, and 
the collateral circumstances which tend to confirm their state- 
ment (A). In ordinary cases, where a witness stands wholly unim- 


(h) In observing upon the general prin- 
ciples on which the credibility of human 
testimony rests, it may not be irrelevant to 
advert to the summary positions on this 
subject advanced by Mr. Hume. He says, 
in his Essay, voL 2, sec. 10, “ A miracle is 
a violation of the laws of nature ; and as a 
firm and unalterable experience lias esta- 
blished these laws, the proof against a 
miracle, from the very nature of the fact, 
is as entire as any argument from expe- 
rience can possibly be imagined.” As a 
matter of abstract philosophical considera- 
tion (for in that point of view only can the 
subject be adverted to in a work like this), 
Mr. Hume’s reasoning appears to be alto- 
gether untenable. In the first place, the 
very basis of his inference is that faith in 
human testimony is founded solely upon 
experience ; this is by no means the fact ; 
the credibility of testimony frequently de- 
pends upon the exercise of reason, on the 
effect of coincidences in testimony , which, 
if collusion he excluded, cannot be ac- 
counted for but upon the supposition that 
the testimony of concurring witnesses is 
true; so much so, that their individual 
character for veracity is frequently but of 
secondary importance, supra , 551. Its 
credibility also greatly depends upon con- 
firmation by collateral circumstances, and 
on analogies supplied by the aid of reason 
as well as of mere experience. But even 
admitting experience to he the basis, even 
the sole basis, of such belief, the position 
built upon it is unwarrantable, and it is 
fallacious, for if adopted it wohld lead t6 
error. The position is, that human testi- 
mony, the force of which rests upon expe- 
rience, is inadequate to prove a violation 
of the laws of nature, which are esta- 


blished by firm and nnalterable experience. 
The very essence of the argument is, that 
the force of human testimony (the efficacy 
of which in the abstract is admitted) is 
destroyed by an opposite, conflicting and 
superior force, derived also from experi- 
ence. If this were so, the argument would 
be invincible ; but the question Is, whether 
mere previous inexperience of an event 
testified is directly opposed to human 
testimony, so that mere experience as 
strongly proves that the thing is not as 
previous experience of the credibility of 
human testimony proves that it is . Now 
a miracle, or violation of the laws of 
nature, can mean nothing more than an 
event or effect never observed before, and 
to the production of which the known laws 
of nature are inadequate ; and on the other 
hand, an event or effect in nature never 
observed before is a violation of the laws of 
nature: Thus, to take Mr. Hume’s own 
example, “ it is a miracle that a dead man 
should come to life, because that has never 
been observed in any age or country : ” 
precisely in the same sense, the production 
of a new metal from potash, by means of a 
powerful and newly-discovered agent in 
nature, and the first observed descent of 
meteoric stones, were violations of the 
laws of nature; they were events which 
had never before been observed, and to the 
production of which the known laws of 
nature were inadequate. But none of these 
events can, with the least propriety be said 
Jo be against or contrary to the laws of 
nature, in any other sense than that they 
‘have never before been observed, and that 
the laws of nature, as far as they were pre- 
viously known, were inadequate to their 
production. The proposition of Mr. Hume 
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peached by any extrinsic circumstances, credit ought to be given 


to his testimony, unless it be so 

ought then to be stated thus : lniman tes- 
timony Ss founded on experience, and is 
therefore inadequate to prove that of which 
there has been no previous experience. 
Now whether it be plain and self-evident 
that the mere negation of experience of a 
particular fact necessarily destroys all faith 
in the testimony of those who assert the 
fact to be true ; or whether, on the other 
hand, this be not to confound the principle 
of belief with the subject-matter to which 
it is to be applied, and whether it be not 
plainly contrary to reason to infer the de- 
struction of an active principle of belief 
from the mere negation of experience , 
which is perfectly consistent with the just 
operation of that principle; whether, in 
short, this be not to assume broadly that 
mere inexperience on the one hand is ne- 
cessarily superior to positive experience on 
the other, must be left to every man’s 
understanding to decide. The inferiority 
of mere negative evidence to that Which is 
direct and positive, is,, it will be seen, a 
consideration daily acted upon in judicial 
investigations. Negative evidence is, in 
the abstract, inferior to positive, because 
the negative is not directly opposed to the 
positive testimony ; both may be true. 
Must not this consideration also operate 
where there is mere inexperience, on the 
one hand, of an event in nature, and po- 
sitive testimony of the fact on the other ? 
Again, what are the laws of nature, es- 
tablished by firm and unalterable experi- 
ence ? That there may be, and are, general 
and even unalterable laws of providence 
and nature, may readily be admitted ; but 
that human knowledge and experience of 
those laws is unalterable (which alone can 
be the test of exclusion) is* untrue, except 
in a very limited sense ; that is, it may 
fairly be assumed that a law of nature 
once known to operate, will always operate 
in a similar manner, unless its operation be 
impeded or counteracted by a new and 
contrary cause. In a larger sense, tilt 
laws of nature are continually alterable : 
as experiments are more frequent, more 
perfect, and as new phenomena are ob- 
served, and new causes or agents are dis- 


grossly improbable as to satisfy 

covered, human experience of the laws of 
nature becomes more general and more 
perfect. How much more extended and 
perfeot, for instance, are the laws which 
regulate chemical attractions and affinities 
than they were two centuries ago ! And 
it is probable that in future ages expe- 
rience of the laws of nature will be more 
perfect than it is at present ; it is, in short, 
impossible to define to what extent such 
knowledge may he carried, or whether, 
ultimately, the whole may not be resolv- 
able into principles admitting of no other 
explanation than that they result imme- 
diately' from the will of a superior Being. * 
This at all events is certain, that the laws 
of nature, aB inferred by the aid of expe- 
rience, have from time to time, by the aid 
of experience, been rendered more general 
and more perfect. Experience, then, so 
far from pointing out any unalterable laws 
of nature, to the exclusion of events or 
pheenomena which have never before been 
experienced, and which cannot be accounted 
for by the laws already observed, shows 
the very contrary, *and proves that such 
new events or pheenomena may become the 
foundation of more enlarged, more general, 
and therefore more perfect laws. But 
whose experience is to be thatest'f That 
of the objector ; for the very nature of the 
objection excludes all light from the expe- 
rience of the rest of mankind. The credi- 
bility, then, of human testimony is to de- 
pend not on any intrinsic or collateral con- 
siderations which can give credit to testi- 
mony, but upon the casual and previous 
knowledge of the person to whom the tes- 
timony is offered ; in other words, it is plain 
that a man’s scepticism must bear a direct 
proportion to his ignorance. Again, if Mr. 
Hume’s inference be just, the consequences 
to which It leads cannot be erroneous ; on 
the other hand, if it lead to error, the in- 
ference must be fallacious. The position is, 
that human testimony is inadequate to 
prove that which has never been observed 
before ; and this, by proving far too much 
for the author’s purpose, is felo de se, and 
in effect proves nothing; for if constant 
inexperience amount*to stronger evidence 



FORCE OF TESTIMONY* 


557 


the jury that he is not to be trusted. Thus, notwithstanding the 
general presumption of law in favour of innocence, a defendant 
may be convicted of a heinous and even improbable crime upon the 
testimony of a single witness. 


on the one side than is supplied by positive 
testimony on the other, the argument ap- 
plies necessarily to all cases where mere 
constant inexperience on the one hand is 
opposed to positive testimony on the other. 
According, then, to this argument, every 
philosopher was bound to reject the testi- 
mony of witnesses that they had seen the 
descent of meteoric stones, and even acted 
contrary to sound reason in attempting to 
account for a fact disproved by constant 
‘ inexperience, and would have been equally 
foolish in giving credit to a chemist that 
he had produced a metal from potash by 
means of a galvanic battery. It will not, 
I apprehend, be doubted, that in T these and 
similar instances the effect of Mr. Hume’s 
argument would have been to exclude tes- 
timony which was true, and to induce false 
conclusions ; the principle, therefore, on 
which it is founded, must of necessity be 
fallacious. Nay, further, if the testimony 
of others is to be rejected, however un- 
likely they were either to deceive or be 
deceived, on the mere ground of inexperi- 
ence of the fact testified, the same argu- 
ment might be urged even to the extrava- 
gant length of excluding the authority of a 
man’s own senses; for it might be said, 
that it is more probable that he should 
have laboured under some mental delusion, 
than that a fact should have happened 
contrary to constant experience of the 
course of nature. 

In stating that the inference attempted 
to be drawn from mere inexperience is fal- 
lacious, I mean not to assert that the ab- 
sence of previous experience of a particular 
fact or phenomenon is not of the highest 
importance to be weighed as a circum- 
stance in all investigations, whether they 
be physical, judicial, or historical: the 
more remote the subject of testimony is 
from our own knowledge and experience, 
. the stronger ought the evidence to be to 
warrant our assent. Neither is it meant to 
deny that io particular instances, and un- 
der particular circujKstances, the want or 


absence of previous experience may not be 
too strong for positive testimony, especially 
where it otherwise labours undet suspicion. 
What is meant is this, that mere Inexperi- 
ence, however constant, is not in itself, 
and in the abstract, and without conside- 
ration of all the internal and external pro- 
babilities in favour of human testimony, 
sufficient to defeat and to destroy it, so as 
to supersede the necessity of investigation. 
Mr. Hume’s conclusion is highly objec- 
tionable in a philosophical point of view, 
inasmuch as it would leave phenomena of 
the most remarkable nature wholly unex- 
plained, and would operate to the utter 
exclusion of all inquiry. Estoppels are 
odious, even in judicial investigations, 
because they tend to exclude^ the truth ; 
in metaphysics they are intolerable. So 
conscious was Mr. Hume himself of the 
weakness of liis general and sweeping po- 
sition, that in the second part of his 10th 
section he limits his inference in these re- 
markable terms, “ I beg the limitations 
here made may be remarked, when I say 
that a miracle can never be proved so as to 
be the foundation of a system of religion ; 
for I own that otherwise there may pos- 
sibly be miracles or violations of the usual 
course of nature of such a kind as to admit 
ofproqffrom human testimony .” 

In what way the use to be made of a 
fact when proved can affect the validity 
of the proof, or how it can be that a fact 
proved to be true is not true for all pur- 
poses to which it is relevant, I pretend 
not to understand. Whether a miracle, 
when proved may be the foundation of a 
system of religion, is foreign to the pre- 
sent discussion ; but when it is once 
ad nutted that a miracle may be proved by 
human testimony , it necessarily follows, 
fjgpm Mr. Hume’s own concession, that his 
general position is untenable ; for that, if 
true, goes to the full extent of proving 
that human testimony is inadequate to 
the proof of a miracle, or violation of the 
laws of nature. 
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stantial 
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As experience shows that events frequently occur which would 
antecedently have been considered most improbable, from their 
inconsistency with ordinary experience, and as their improbability 
usually arises from want of a more intimate and correct knowledge 
of the causes which produced them, mere improbability can rarely 
supply a sufficient ground for disbelieving direct and unexception- 
able witnesses of the fact, where there was no room for mistake. 

Fifthly, Conformity with collateral circumstances : Direct testi- 
mony is not only capable of being strengthened or weakened to an 
indefinite extent by its conformity on the one hand, or inconsist- 
ency on the other, with circumstances collateral to the disputed 
fact, but may be totally rebutted by means of such evidence. 
These positions lead immediately to an inquiry into the nature and 
force of indirect or circumstantial evidence. 

Circumstantial, or, as it is frequently termed, presumptive evi- 
dence, is any which is not direct and positive (i). 

An inference or conclusion from circumstantial or presumptive 
evidence, may be either the pure result of previous experience of 
the ordinary or necessary connexion between the known or admitted 
facts and the fact inferred ; or of reason exercised upon the facts ; 
or of both reason and experience conjointly. And hence such an 
inference or conclusion differs from a presumption, although the 
latter term has sometimes, yet not with strict propriety, been used 
in the same extended sense ; for a presumption in strictness is an 
inference as to the existence of one fact, from a knowledge of the 
existence of some other fact, made solely by virtue of previous 
experience of the ordinary connexion between the known and 
inferred facts, and independently of any process of reason in the 
particular instance (A). 

The consideration of the nature of circumstantial evidence, and 
of the principles on which it* is founded, merits the most profound 
attention. It is essential to the well-being, at least, if not to the 
very existence of civil society, that it should be understood, that 
the secrecy with which crimes are committed will not ensure 
impunity to the offender. At the same time it is to be emphati- 
cally remarked, that in no case, and upon no principle, can the 
policy of preventing crimes, and protecting society, warrant any 
inference which is not founded on the most full and certain con- 
viction of . the truth of the fact, independently of the nature of the 


(i) For a more copious statement of the a very interesting book, intituled “ An 
principles on which the force of circum- Essay on the Rationale of Circumstantial 
stantial evidence depends, illustrated by Evidence,” by Mr. Wills, 
numerous cases, the reader is referred to (A) Vide Vol. II. tH. Presumptions. 
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offence, and of all extrinsic considerations whatsoever. Circum- 
stantial evidence is allowed to prevail to the conviction of an 
offender, not because it is necessary and politic that it should be 
resorted to (Z), but because it is in its own nature capable of pro- 
ducing the highest degree of moral certainty in its application. 
Fortunately for the interests of society, crimes, especially those 
of great enormity and violence, can rarely be committed without 
affording vestiges by which the offender may be traced and ascer- 
tained ( m); The very measures which he adopts for his security 
not unfrequently turn out to be the most cogent arguments of guilt. 

On the other hand, it is to be recollected that this is a species of 
evidence which requires the utmost degree of caution and vigilance 
in its application, and in acting upon it, the just and humane 
rule impressed by Lord Hale ( n ) cannot be too often repeated : 

“ iutius semper est errare in acquietando , quam inpuniendo, ex parte 
misericordice quam ex parte justitice” 

By circumstantial or presumptive proof is meant that measure Ground® of 
and degree of circumstantial evidence which is sufficient to pro- g^tial 

proof. 


(/) It is almost superfluous to remark 
upon the absurd and mischievous doctrine, 
that the nature of the crime ought at all 
to influence the measure of proof, and that, 
out of policy, slighter proof is sufficient 
in proportion to the atrocity of the 
offence, according to the pernicious 
maxim, in atrocissimis leviores conjec- 
tures svfficiunt et licet judici jura tram - 
gredi. Where any doubt exists as to the 
corpus delicti , whether any crime has 
been committed, the very reverse the 
above position is true ; the more atrocious 
the nature of a crime is, the more repug- 
nant it is to the common feelings of 
human nature, the more improbable it is 
that it has been perpetrated at all. “ La 
credibility di un testimonio diviene tanto 
sensibilmente minore quanto pih cresce 
ratrocita di un delitto e Pinverisimiglianza 
delle circonstanze ; tali sono per esempio 
la magia, b le azioni gratultamente cru- 
deli.” Beccaria, s. IS. But when it has 
once been clearly established that a 
heinous crime has been perpetrated, and 
the only question is as to the perpetrator, 
it is manifest that the atrocity of the 
crime in the abstract raises no probability 
either for or against the accused, although 


under particular circumstances it may be 
a matter of great importance. 

Thus on a charge of infanticide, where 
there is a doubt whether the child was 
destroyed by design, or by accident during 
a secret delivery, the very atrocity of the 
offence raises a strong degree of probabi- 
lity in favour of the latter conclusion. 
On the other hand, were it clear from the 
circumstances under which a body was 
found, that the party had been murdered, 
then the corpus delicti being established, 
the atrocity of the offence would in the 
abstract raise no probability either in 
favour of or against any individual ; but 
if in the particular instance the question 
were, whether the son of the deceased, or 
a stranger, was the guilty agent, then a 
probability from the particular circum- 
stances would operate in favour of the son. 
It woold, without reference to circum- 
stance*, be more probable tbat a stranger 
had committed the heinous crime of mur- 
der, than that a son had committed that 
horrible offence upon the person of his 
own father. 

(m) See the observations of Beccaria, 
supra , 549. 

(n) Hale, 290. 
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duce conviction in the minds of the jury of the truth of the fact 5 h 
question. * 

To the validity of every such proof it is essential, first that 
a basis of facts be established by sufficient evidence; and in the 
next place, that the proper conclusion should be deduced, by the 
aid of reason and experience, from those facts and circumstances 
so established. 

The force and tendency of circumstantial evidence to produce 
conviction and belief depend upon a consideration of the coinci- 
dence of circumstances with the fact to be inferred, that is, with 
the hypothesis, and the adequacy of such coincidences to exclude 
every other hypothesis ( 0 ). 4 

All human dealings and transactions are a vast context of 
circumstances, interwoven and connected with each other, and 
also with the natural world, by innumerable mutual links and ties* 
No one fact or circumstance ever happens which does not owe its 
birth to a multitude of others, which is not connected on every 
side by kindred facts, and which does not tend to the generation 
of a host of dependent ones, which necessarily coincide and agree 
in their minutest bearings and relations, in perfect harmony and 
concord, without the slightest discrepancy or disorder. 

It is obvious that all facts and circumstances which have really 
happened were perfectly consistent with each other, for they did 
actually so consist. It is therefore a necessary consequence, that 
if a number of the circumstances which attended a disputed fact 
be known and ascertained, and these so coincide and agree with 
the hypothesis that the disputed fact is true, that no other hypo- 
thesis can consist with those circumstances, the truth of that 
hypothesis is necessarily established. 

And again, where the known and ascertained facts so coincide 
and agree with the hypothesis that the disputed fact is true, as to 
render the truth of any other hypothesis, on the principles of 
reason and experience, exceedingly remote and improbable, and 
morally, though not absolutely and metaphysically, impossible, 


(0) In one respect, proof by circum- 
stantial evidence is analogous to the indi- 
rect proof, or reduetio ad abrurdum, in 
geometry : in each case the truth of the 
proposition is attained to by negativing 
and excluding the truth of any other 
hypothesis} in the one case to a meta- 
physical and absolute, in the other to a 
moral certainty. In another and essential 
point they usually differ: in the geome- 


trical proof the exclusion of one other 
hypothesis frequently excludes all others, 
and thus at once establishes the truth of 
the proposition ; in the case of moral cir- 
cumstantial proofs it may not only be 
necessary to exclude several different 
hypotheses by as many different pro- 
cesses of reasoning, hut a doubt may still 
exist whether some other hypothesis may 
not remain unanswered. 
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the hypothesis is established as morally true. It also follows, 
that if any of the established circumstances be absolutely incon- 
sistent with the existence of the supposed fact, the hypothesis 
cannot be true, notwithstanding the degree and extent of coinci- 
dence in other respects; for if that fact really existed, it was 
necessarily consistent with all the circumstances. 

Thus, in the first place, it sometimes happens that the coinci- 
dence between the known facts and the hypothesis is such as 
absolutely and demonstratively to exclude any other. If, for 
instance, it were to be proved, that A . B . entered a room con- 
taining a watch, and that the watch was gone upon his departure, 
and it were also proved th^ no agent but A . B. in the interval 
had had access to the room, the proof that A. B . took the watch 
would be conclusive and complete ; for the supposition that 
it had been removed by any other agent would be entirely 
excluded. 

In the next place, the nature and degree of coincidence between 
the circumstances and the hypothesis may oftentimes be sufficient 
to exclude all reasonable doubt, and thus generate full moral 
conviction and belief, although it be not, as in the former case, of 
an absolute and demonstrative nature. The probability of the 
hypothesis must always be proportioned to the nature , extent and 
number of its coincidences with the circumstances proved (p). 


(p) All theories which explain the con- 
nexion between natural phenomena and 
their causes are of this description. They 
consist in showing the existence and ope- 
ration of a cause, and its adequacy to ex- 
plain the phoenomewi ; in other vferds, their 
coincidence with the hypothesis. Evidence, 
therefore, of the truth of any such theory 
is in no case demonstrative, ulthough it 
reach to the highest degree of moral cer- 
tainty. The must splendid, important, and 
beautiful of all philosophical theories, that 
of Sir Isaac Newton, for explaining the 
solar system, as exhibited by that great 
philosopher, amounts simply to this: a 
cause, viz. gravitation, exists. It is mat- 
ter of demonstrative proof, that if such a 
cause did really operate upon the system, 
it would produce all the effects or phe- 
nomena whiel^are actually observed ; that 
is, the supposed cause is sufficient to ex- 
plain dll the phaenomena. Hence it is 
inferred to be true, and the force of this 
inference is in proportion to the improba- 
VOL. I. 


bility that all the minute coincidences be- 
tween the phenomena and the hypothesis 
should be merely fortuitous, and that they 
should have resulted, riot from a cause 
known to exist, and which is adequate to 
produce them, but from some other cause 
unobserved and unknown. To a certain ex- 
tent, philosophical proofs as to the relations 
of cause and effect in the natural world, are 
similar to circumstantial judicial proofs • 
in each case the basis of proof consists in 
the coincidences proved to exist between 
the phaenomena or circumstances and the 
hypothesis. Beyond this point, and with 
respect to the effect of such coincidences, 
they frequently differ essentially. The 
philosophical proof rests on mere coin- 
cidences, indefinite in point of number, and 
the absence of any other cause adequate 
to account for the phenomena; but the 
agency of some other, but unkuown, cause 
can never be absolutely excluded. On the 
other hand, although circumstantial proof 
must rest on a limited number of coin- 
0 0 , 


Coinciden- 
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the facts 
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Force of. 
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Connexions and coincidences betweeen the circumstances and 
the hypothesis which they tend to prove, are either those of a 
natural or mechanical nature, which are the objects of sense, or 
they are of a moral nature. Those of the first class may consist 
generally in proximity in point of time and space, and all other 
circumstances which show that the supposed agent had the means 
and opportunity of doing the particular act, and connect him 
with it As common instances, the possession of stolen goods, in 
case of robbery, and stains of blood upon the person, the posses- 
sion of deadly weapons recently used, marks of conflict and vio- 
lence, in case of homicide, may be cited. Happy it is for the 
interests of society that forcible injures can seldom be perpetrated 
without leaving many and plain vestiges by which the guilty 
agent may be traced and detected. Instances of this nature, 
where apparently slight and unexpected circumstances have led 
to the detection of offenders, are familiar to all who are concerned 
in (he practical administration of justice. In a case of burglary 
the thief had gained admittance to the house by opening a 
window by means of a penknife, which was broken in the 
attempt, and part was left in the. wooden frame : the broken 
knife was found in the pocket of the prisoner, and perfectly cor- 
responded with the fragment left. A murder had been committed 
by shooting the deceased with a pistol, and the prisoner was 
connected with the, transaction by proof that the wadding of the 
pistol was part of a letter belonging to the prisoner, the remainder 
of which was found upon his person (q). In another case of 
murder, one of the circumstances to prove the prisoner to have 
been the criminal agent was the correspondence of a patch on 
one knee of his breeches, with impressions made upon the soil 
close to the place where the murdered body lay. In a case of 


cidences, yet their nature and force are 
frequently such as wholly to exclude the 
truth of any other hypothesis. 

Lord Coke, as an instance of presump- 
tive judicial proof, supposes the case where 
a man is found dead in a house, having 
been stabbed with a sword, and another is 
seen coming out of the house with a bloody 
sword in his hand, no other person having 
been in the bouse. Here the circum- 
stances, and consequently the coincidences, 
are few, but they are 9 f such a nature as 
wholly and necessarily to exclude any but 
one hypothesis. So in the ordinary case 
of larciny, where stolen goods, recently 


after the commission of the felony, are 
found in the possession of the prisoner, 
who gives no account for the purpose of 
explaining that possession; although the 
coincidences between the hypothesis that 
he was the thief, and the circumstances, 
be but two in number, viz. his possession 
of the property, and his omission to ac- 
count for that possession, yet the latter is 
of an exclusive nature and tendency; it 
forcibly tends to exclude any supposition 
of an honest possession. 

( q ) This case was cited by the Lord 
Chancellor, in the course of a debate in 
the House of Lords, 1820. 
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robbery, it appeared that the prosecutor when attacked, had, in 
his own defencJ^ struck the robber with a key upon the face, and 
the prisoner bore an impression upon his face which corresponded 
with the wards of the key. All circumstances of this nature are, 
as it were, mechanical links or ties which connect the supposed 
agent with the act which is the subject of inquiry. Further 
observations on this branch of the subject would be superfluous, 
and inconsistent with the object of the present work. There are, 
in fact, no existing relations, natural or artificial, no occurrences 
or incidents in the course of nature, or dealings of society, which 
may not constitute the materials of proof, and become important 
links in the chain of evidence^ 

Circumstances of the above description, although they may be 
in themselves of an imperfect and inconclusive nature, frequently 
derive a conclusive tendency from those which are of a moral kind, 
and which depend upon a knowledge and experience of man as a 
rational and moral agent. Experience points out some laws of 
human conduct almost as general and constant in their operation,, 
as the mechanical laws of the material world themselves are. That 
a man will consult his own preservation, and serve his own into 
rests; that he will prefer pleasure to pain, and gain to loss; that 
he will not commit a crime, or any other act manifestly tending to 
endanger his person or property, without a motive ; and conversely, 
that if he has done such an act he had a motive for doing it : are 
principles of action and of conduct so clear that they may be pro- 
perly regarded as axioms in the theory of evidence. 

The presumption that a man will do that which tends to his 
obvious advantage, if he possess the means, supplies a most impor- 
tant test forjudging of the comparative weight of evidence. It is 
to be weighed according to the proof which it was in the power of 
one party to have produced, and in the power of the other to have 
contradicted (r). 

If, on the supposition that a charge or claim is unfounded, the 
party against whom it is made has evidence within his reach by 
which he may repel that which is offered to his prejudice, his 
omission to do so supplies a strong presumption that the charge or 
claim is well founded ; it would be contrary to every principle of 
reason, and to all experience of human conduct, to form any other 
conclusion. This consideration in criminal cases frequently gives a 
conclusive character to circumstances which would otherwise be of 

(r) See Lord Mansfield's observations in Blatch v. A rchcr, Cowp. Co. 

0 0 2 
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aa imperfect and inconclusive nature ( s ). Thus, where the evidence 
against a prisoner on a charge of larciny consisIS in his recent 
possession of the stolen property, his very silence as to the fact 
of possession raises a strong presumption against him; for if his 
possession was an innocent one, as the fact must necessarily be 
within his knowledge, he might show, by statement, at all events, 
if not by proof, that such possession was consistent with his inno- 
cence. The same observations apply in general where appearances 
are proved against an accused person, which he refuses to account 
for or explain ; such as marks of blood and violence on his dress 
and person, the possession of concealed weapons, and the like. 

The same principle applies where a party, having more certain 
and satisfactory evidence in his power, relies upon that which is of 
a weaker and inferior nature. So pregnant with suspicion is con- 
duct of this nature, that the law, as has been seen, has laid down 
an express and peremptory rule upon the subject, which in cases 
within the scope of its operation actually excludes the inferior evi- 
dence. It is for the jury, in their discretion, to apply the principle, 
in cases which do not fall within the defined limits of the rule. 
Although a party may not be compellable to produce evidence against 
himself, yet if it be proved that he is in possession of a deed or 
other evidence, which, if produced, would decide a disputed point, 
his omission to produce it would warrant a strong presumption to 
his disadvantage (i). Again, the maxim of law is, omnia preesu - 
muntur contra spoliator cm ( u ). 

In the case of Harwood v. Goodright (z), it was found by 
a special verdict that the testator made his will, and gave the pre- 
mises in question to the plaintiff in error, but afterwards made 
another will different from the former, but in what particulars did 
not appear ; the Court decided that the devisee under the first will 
was entitled against the heir-at-law. But Lord Mansfield said, 
that in case the defendant had been proved to have destroyed the 
last will, it would have been good ground for the jury to find a 
revocation. And as the destruction or withholding of evidence 
creates a presumption against the party who has had recourse to 
such a practice, so d fortiori does the actual fabrication or cor- 
ruption of evidence ( y ). 


(s) Notisi die le prove imperfette delle 
quale puo il reo giustificarsi e non lo 
face i a dovere divengono perfette. Bec- 
caria, s. 14. 

<0 Bee Lord Mansfield’s observations 
in 7? of,' d, Haldane v. Harvey , Burr. 
» 484 . 


(u) See Lord Mansfield’s observations 
in Haldane v. Harvey , Burr. 2484. 

( x ) Cowp. 86. 

(y) See the judicious remarks of Mr. 
Evans (2 Pothier, by Evans, 337). He 
justly observes, that one of the most diffi- 
cult points in the Douglas came arose 
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The discovery of such practices must naturally and unavoidably 
excite a considerable degree of jealousy and suspicion, and ought 
undoubtedly to be most seriously weighed in estimating the degree 
of credit to be attached to other evidence adduced by the same 
party, where it is in its own nature doubtful and suspicious, or is 
rendered so by conflicting evidence. A considerable degree of cau- 
tion is nevertheless to be applied in cases of this description, more 
especially in criminal proceedings ; for experience shows that a 
weak but innocent man will sometimes, when appearances are 
against him, have recourse to falsehood and deception, for the 
purpose of manifesting his innocence ( z ) and ensuring his safety. 

The connexion between a man’s conduct and his motives is also Conduct 

. . . . . . and in tali' 

one of a moral nature, pointed out by experience. It is from their t ion. 
experience of such connexions that juries are enabled to infer 
a man’s motives from his acts, and also to infer w r hat his conduct 
was, from the motive by which he was known to be influenced. In 
criminal cases, proof that the party accused was influenced by a 
strong motive of interest to commit the offence proved to have 
been committed, although exceedingly weak and inconclusive in 

from Sir John Stewart’s having fabricated evidence tending to the same conclusion 
several letters as received from La Mari e, with the forged evidence. Parol testimony 
the surgeon ; and cites the following pas- in support of it will be little regarded ; 
sage from Mr. Stuart’s observations on the the forgery of the written evidence con- 
subject; — taminates the testimony of the witnesses 

“ I had been accustomed to think, that in favour of the party who has made use 
in judging upon evidence, a matter of such of that forgery ; and nothing will gain cre- 
iufinite importance in the constitution and dit on that side, hut either clear and con- 
jurisprudence of every well-regulated elusive written evidence, free from sus- 
State, there were certain rules established, picion, or the testimony of such a number 
which in every court, and in every coun- of respectable, disinterested and consistent 
try, were received as most invaluable witnesses, speaking to decisive and cir- 
guides for the discovery of truth. For in- cumstantial facts as leaves no room to 
stance, when it appeared that on the one doubt of the certainty of their knowledge, 
side there was forgery and fraud in some and the tfuth of their assertions, 
of the material parts of the evidence, and “ On the other hand, the proof of a 
especially when that forgery could be forgery, such as has been described, must 
traced up to its source, and discovered to also have the effect to gain a more ready 

be the contrivance of the very person admission to the evidence of the other 

whose guilt or innocence was the object of party. If that evidence be consistent, if 

inquiry ; in such a case % have always it be established by the concurring testir 
understood it to be an established rule, mony of a crowd of witnesses* and sup- 

that the whole of the evidence on that ported by various articles of written and 

side of the question must be deeply affected unsuspected evidence, the bias of a fair 

by a deliberate falsehood of this nature. mind will be totally in favour of the party 

The natural and necessary effect of producing such authorities, and against 
such a practice upon the minds of judges that which had bceu obliged to have re- 
possessed of discernment aud candour, is to course to the forged evidence.” 
make them extremely suspicious of all the v -) Supra, 52. 

0 0 3 
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itself, and although it be a circumstance which ought never to 
operate in proof of the corpus delicti , yet when that has once 
been established aliunde , it is a circumstance to be considered in 
conjunction with others which plainly tend to implicate the 
accused ( a ). 

Again, presumptions of great importance, especially in criminal 
proceedings, arise frequently out of the connexion between the 
acts of a party, and his intentions, consciousness and knowledge. 
That a rational agent must be taken to contemplate and intend 
the natural and immediate consequences of his own act, is a pre- 
sumption so cogent as to constitute rather a rule of law than of 
mere evidence (&). Again, the usual connexion between the con- 
duct of a criminal agent and the supposition of his guilt, are of 
too obvious a nature to be dwelt upon. The seeking for oppor- 
tunities fit for the occasion ; the providing of poison, or instru- 
ments of violence, in a secret and clandestine manner ; the 
subsequent concealment of them ; attempts to divert the course 
of inquiry (c), or prevent investigation as to the cause of death; 
not un frequently excite just cause of suspicion : above all, the 
restless anxiety of a mind conscious of guilt very frequently 
prompts the party to take measures for his security which even- 
tually supply the strongest evidence of his criminality. 

Coinei- In judicial investigations, as well as in the ordinary course of 

oidmitry 0111 ^ lat * s more or ^ ess probable and likely, and is therefore, in 
experience. a greater or less degree, an inducement to belief, which more or 
less agrees with former observation. This is a ground of assent, 
warranted as well by philosophy as by ordinary experience. It 
is probable that whatever has happened will again happen under 
similar circumstances, however ignorant we maybe of the nature 
or necessity of the connexion ; the very frequency of the associa- 
tion is evidence of the connexion ; there is no association vvhat- 

(a) On the other hand, the total absence (b) See Vol. II. tit. Intention 

of any apparent motive must always ope- Malice. 

rate strongly as a circumstance in favour (e) I have remarked that persons of the 
of the accused, especially where there is lowest classes of society, before the com- 
no reason to apprehend any unsoundness mission of premeditated murder, not un- 

of intellect. A fortiori, does the prin- frequently throw out some dark and mys- 

ciple operate where the supposed agent tcrious hints as to the death of the hi- 
was actuated by contrary motives. And tended victim. This is a circumstance 
even in cases which involve a 'conflict of which I apprehend is to be attributed 
motives, such as infanticide, where natural principally to an expectation that by this 
feelings on the one hand are opposed to a means less of surprise and of inquiry will 
desire of avoiding shame and detection on take place when the crime has been accom- 
tbe other, the former are necessarily enti- plished. 
tied to the highest consideration. 
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soever, whether it be moral, natural, or artificial, whether it 
depend on the nature and constitution of the human mind, the 
laws of nature, or the artificial manners and habits of society, 
which is not rendered probable in proportion to the frequency 
and constancy of the connexion. Hence it is, that where circum- 
stances found to be usually associated with the fact in question 
are known to exist, such associations are connecting links between 
the known circumstances and the fact, and render its existence 
more or less probable (d). On the other hand, it is scarcely 
necessary to remark, that experience of the usual or constant 
disunion of particular facts and circumstances necessarily renders 
their future association unlikely and improbable, and is a proper 
inducement to disbelief more or less strong according to circum- 
stances. 

It is further to be remarked, that the force of evidence resulting 
from the concurrence of circumstances depends not merely upon 
the degree of impfobability that those coincidences were merely 
casual and fortuitous, but frequently also upon that improbability, 
compounded with the further improbability that another hypo- 
thesis is true which is not supported by any circumstances. 
Thus in a criminal case where all the circumstances of time, place, 
motive, means, opportunity and conduct, concur in pointing out 
the accused as the perpetrator of an act of violence, the force of 
such circumstantial evidence is materially strengthened by the 
total absence of any trace or vestige of any other agent, although, 
had any other existed, he must have been connected with the 
perpetration of the crime by motive, means and opportunity, and 
by circumstances necessarily accompanying such acts, which 
usually leave manifest traces behind them. 

In estimating the force of a number of circumstances tending 
to the proof of the disputed facj, it is of essential importance to 
consider whether they be dependent or independent. If the facts 
A., B., C . 9 D ., be so essential to the particular inference to be 
derived from them, when established, that the failure in the proof 
of any one would destroy the inference altogether, they are 
dependent facts ; if, on the other hand, notwithstanding the 
failure in proof of one or more of those facts, the rest would still 
afford the same inference or probability as to the contested fact 

( d ) A striking instance to show the ex- From a single fossil bone of an animal 
tent to which philosophical inferences may whose very species is extinct, a skilful 
be carried by means of careful observation anatomist is able to represent the original 
and analogical reasoning, may be derived animal perfect in all its parts. — See Cuvier’s 
from the science of comparative anatomy. Fossil Remains. 

O O 4 
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which they did before, they would be properly termed indepen- 
dent facts ( e ). The force of a particular inference drawn from 
a number of dependent facts is not augmented, neither is it 
diminished, in respect of the number of such dependent facts, 
provided they be established ; but the probability that the infer- 
ence itself rests upon sure grounds, is, in general, weakened by 
the multiplication of the number of circumstances essential to 
the proof; for the greater the number of circumstances essential 
to the proof is, the greater latitude is there for mistake or 
deception. On the other hand, where each of a number of 
independent circumstances, or combinations of circumstances, 
tends to the same conclusion, the probability of the truth of the 
fact is necessarily greatly increased in proportion to the number 
of those independent circumstances (/). 

It seems to have been considered, that even mere coincidences, 
although not of an exclusive nature, may by their number and 
joint operation be sufficient to constitute a conclusive proof ( g ). 
It rarely, however, happens in practice, that circumstantial proofs 
consist purely in mere natural and mechanical coincidences, uncon- 
nected with any of a moral nature and conclusive tendency. 

The probability derived from the concurrence of a number of 
independent probabilities increases not in a merely cumulative, 
but in a compounded and multiplied proportion (A). This is a 


(e) Quando le prove di un fatto tutte 
dipendono eguahnente da una sola, il uu- 
uiero dclle prove non aunientene sminuisce 
la probability del fatto, perchh tutto 11 loro 
valore si resolve nel valore di quella sola da 
cui dipendono. Quando le prove sono in- 
dipendenti, Tuna dalP ultra, doe quando 
gli Indizi si provana altrondc che da se 
stessi, quanto maggiori prove si adducono 
tanto piii cresce la probability del fatto, 
perch e la fallacia di una prova non influisce 
sull’ ultra. Beccaria, s. 14. 

(/) Infra , note (h). 

(g) Mattlnnus de Grim.': Possunt diversa 
genera Ita conjungi ut quo? singula non 
noccrent ea universa tanqu&m grando reum 
oppriraunt. — According to Beccaria, chap. 
14: Possono distinguersi le prove di un 
rento in perfette ed in irnperfette. Chiamo 
perfette quelle che escludono la possibility 
die un tale non sia reo ; chiamo irnperfette 
quelle che non la escludono. Della prima 
anche una sola £ sufticiente per la condanna, 
delle sccondc tante son nccessarie quante 


bastino a formarne una perfetta, vale a dire 
que se per ciascuna di queste in particolare 
e possibile che uno non sia reo, per Puriione 
loro nel medesimo soggetto e impossibile 
che non lo sia. Beccaria, s. 14. — Singula 
levia sunt et communia, universa vero 
nocent etiam si non ut fulmine, tamen ut 
graudine. Quinctil. 

( h ) According to the principles of pure 
abstract mathematical reasoning, the pro- 
bability arising from the concurrence of a 
number of independent circumstances, each 
of which induces a probability in favour of 
a particular event, is compounded of all 
the probabilities incident to the individual 
circumstances. When, therefore, the cir- 
cumstantial probabilities are each consider- 
able, the compound probability in favour 
of the event increases by a rapid progres- 
sion. If the circumstances, A , J3, C, seve- 
rally induce probabilities in favour of an 

event represented bv~ — — , that is, if 
m m m 

in every m cases the circumstance A. ne- 
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consequence derived from pure abstract arithmetical principles. 
For although no definite arithmetical ratio can be assigned to each 


cessarily involved the event in* question 

a times, and excluded it m — a times, and 
so on, and the circumstances A,B,C, were 
wholly independent of each other, then the 
probability of the event, arising from the 
happening of all these circumstances, would 
be to the probability against it a9 m 3 — 

m — a . ?n — b . m — c to m — a . m — b . 
m — c. 

If the witnesses A,B,C, bore testimony 
to independent facts, each of which, if true, 
involved the truth of a particular event, 
and A were the witness of truth in a cases, 

and his testimony were false in m — a cases, 
and so of the testimony of B , and of C, 
then the probability of the event, arising 
from their joint testimony, would be to the 
probability against it in the ratio above 
expressed. 

And if m=2 and «=b=c= 1, the pro- 
bability in favour of the event would be to 
the probability against it as 7 : 1. 

Again, if the probability in favour of a 
particular fact, arising from the testimony 
of A, were to the probability against it as 

a : m — a, and so on, as to the testimony of 
B. and C , the probability of the fact from 
their united testimony would be to the 

probability against it as a . b . c to m — a 

. m — b . vi — c. And if w = 2 and 
a = b =r c = 1 , the ratio would be that of 
1:1; that is, their united testimony would 
produce no increase of probability in fa- 
vour of the fact. 

Such considerations admit but of a very 
partial and limited application in the in- 
vestigation of questions arising out of the 
common concerns of life. The basis of all 
such calculations is a comparison of all the 
different cases which involve the particular 
event with those which exclude it, which 
assumes the possibility of resolving all pos- 
sible cases, which either involve or exclude 
the event, into a definite number of the 


one class and of the other, each of which is 
equally likely to happen*. The moat com- 
plicated and laboured analytical results on 
the subject of probabilities, are little more 
than modifications of this comparison. It 
is obvious, upon the slightest considera- 
tion, that the probability of error or mistake 
on the part of a witness, or of his honesty 
and sincerity, usually admits of no such 
comparison ; still leas can the complicated 
transactions of life, dependent aa they are 
upon an almost infinite variety of circum- 
stances and motives, be subjected to such an 
analysis. But the principle may no doubt 
operate by way of approximation, although 
the concurrent probabilities may admit of 
no numerical measure; and whenever pro- 
babilities are deducible from independent 
circumstances, the degree of probability 
must necessarily be multiplied by their 
concurrence. In criminal cases, however, 
it seems to be perfectly clear in principle 
that the conjoint effect of circumstances, 
which individually are inconclusive in their 
nature, cannot in its nature be conclusive, 
unless the resulting probability be indefi- 
nite, and exceed the powers of calculation. 
Where mere independent and unconnected 
circumstances are in their nature imperfect 
and inconclusive, the degree of probability 
which results from their united operation, 
although greatly increased in degree, must 
still in its nature be definite and inconclu- 
sive, and therefore inadequate to the pur- 
poses of conviction. Let it, for instance, 
be supposed, that A. is robbed, and that 
the contents of his purse were one penny, 
two sixpences, three shillings, four half- 
crowns, five crowns, six half-sovereigns and 
seven sovereigns, and that a person, appre- 
hended in the same fair or market where 
the robbery takes place, is found in pos- 
session of the same remarkable combina- 
tion of coiD, and of no other, but that no 
part of the coin can be identified, and that 
no circumstances operate against the pri- 
soner except his possession of the same 
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Wood’s Algebra. La Place, Theorie Analitique des Probability. 
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Force of independent probability, yet the principle of increase must obtain 
pr(SSabUi- g wherever independent probabilities in favour of an event concur, 
althougli they cannot be precisely measured by space or numbers ; 
and even although every distinct probability which is of a con- 
clusive tendency exceeds every merely definite numerical ratio. 

It is, however, to be remarked, that wherever mere inconclusive 
probabilities concur, the result, however the degree of probability 
may be increased by the union, will still be of a definite and in- 
conclusive nature. And hence it seems, that in criminal cases the 
mere union of a limited number of independent circumstances, 
each of which is of an imperfect and inconclusive nature, cannot 
afford a just ground for conviction. 

On the other hand, the force of circumstances of a conclusive 
nature may be greatly confirmed and strengthened by their com- 
bination with other and independent circumstances, which render 
the fact probable, althougli the latter be in themselves of an im- 
perfect and inconclusive nature. Again, it is to be observed, that 
although in the course of judicial proofs the number of concurring 
probabilities is usually limited, yet that cases may be put where 
the number and extent of the coincidences are so great as to 
exceed all definite limits, and where, consequently, the resulting 
probability is of a conclusive natrue (i). 

It is to be remarked, that in thus referring to the doctrine of 


combination of coin : here, notwithstanding 
the very extraordinary coincidences as to 
the number of each.individual kind of coin, 
although the circumstances raise a high 
probability of identity, yet it still is one of 
a definite and inconclusive nature. 

On the other hand, evidence of a con- 
clusive nature and tendency is restricted 
by no. limits of mere probability. In the 
case of the ordinary presumption, that an 
admission of a fact made by a party con- 
trary to liis obvious interest, is truly made, 
the probability that the admission is true 
far exceeds the limits of mere numerical 
comparison. In some instances mere me- 
chanical coincidences are of this descrip- 
tion. Thus, in the ordinary case, where 
cloth is cut and stolen from a loom, the 
perfect coincidence between the cloth found 
in the possession of the prisoner and the 
remnant left behind, is of this description ; 
the probability of identity arising from the 
perfect coincidence of the severed threads 
exceeds the bounds of arithmetical calcu- 


lation, and deprives the mind of all power 
of attributing such a series of coincidences 
to mere accident. 

But even in criminal cases, where a 
high degree of probability results from 
repeated coincidences, although that pro- 
bability he of a definite and numerical 
nature, such coincidences may, in conjunc- 
tion with others, constitute a complete 
and satisfactory proof. Thus, in the case 
already supposed, of a singular coincidence 
between the quantity and description of 
coin stolen with that found in the possession 
of the prisoner, although the fact, taken 
nakedly and alone, without any collateral 
evidence, would in principle be inconclu- 
sive, yet, if coupled with circumstances of 
a conclusive tendency, such as flight, con- 
cealment of the money, false and fabricated 
statements as to the possession, it might 
afford strong and pregnant evidence of 
guilt for the consideration of the jury. 

(i) See the preceding Note. 
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numerical probabilities, it is the principle alone which is intended 
to be applied, in order that some estimate may be formed of the 
force of independent and concurring probabilities. The notions 
of those who have supposed that mere moral probabilities or rela- 
tions could ever be represented by numbers or space, and thus be 
subjected to arithmetical analysis, cannot but be regarded as 
visionary and chimerical. 

From this short view of the subject it appears to be essential Basis of 
to circumstantial proof, First, that the circumstances from which 
the conclusion is drawn shotdd be fully established. If the basis 
be unsound, the superstructure cannot be secure. The party upon 
whom the burthen of proof rests is bound to prove every single 
circumstance which is essential to the conclusion, in the same 
manner and to the same extent as if the whole issue had rested 
upon the proof of each individual and essential circumstance. It 
is obvious that proof of this nature is more strong and cogent 
where the circumstances are numerous, and derived from many 
different and independent sources, than where they are but fev^f 
•and depend on the credit and testimony of one or two witnesses. 

Where all the circumstances rest on the testimony of a single 
witness the evidence can never be superior to the lowest degree of 
direct evidence, and must frequently fall below it : for in addi- 
tion to the question whether the witness was faith-worthy, another 
question would arise, that is, whether the inference was correctly 
drawn from the facts which he was supposed to prove. 

It is obvious that the number of circumstances stated by a 
witness does not add to the force of his direct testimony, unless 
they be such as admit of contradiction if his testimony be false. 

The number of circumstances is not only essential, inasmuch Number of 
as it repels any suspicion of fraud, but from the consideration stances, 
that the greater the number of circumstances is, the greater will 
be the certainty as to the conclusion deduced. A few circum- 
stances may be consistent with several solutions : but the whole 
context of circumstances can consist with one hypothesis only; 
and the wider the range of circumstances is, the more certain will 
it be that the hypothesis which consists with and reconciles them 
all is the true one. 

Although all facts and circumstances connected with the sub- False 
ject of inquiry be admissible in evidence to explain its nature, g^nces” 
and although all facts must necessarily be consistent with truth, 
yet it is to be recollected that facts themselves may be simulated 
and fabricated with a view to deceive and mislead. Such facts, 
however, are necessarily exposed to great danger of detection, from 



False 

circum- 

stances. 


672 PROOFS : 

the obvious difficulty of uniting by artful means that which is false 
with that which is genuine, and thus substituting a false and arti- 
ficial for a real consistency and context of circumstances. 

The great difficulty of practising frauds of this description, and 
their liability to detection from a careful examination and com- 
parison of circumstances, will be best elucidated by a few ex- 
amples. Attempts at this kind of deception have not unfre- 
quently been made with a view to conceal the crime of murder, 
and in order to produce belief that the party died from natural or 
accidental causes, or was felo de se: in the detection of such 
impostures the testimony of medical practitioners cannot be too 
highly appreciated. 

The remarkable case of Sir Edmundbury Godfrey may be cited as 
an instance of this kind (A). The deceased was found in a ditch 
at Chalk Farm, in the neighbourhood of London, his own sword 
passing through his body, so that the end projected two hands’ 
breadth behind the back ; his gloves and some other things were 
feud on the bank, so as to excite a belief that he had destroyed 
himself. But there was no blood about the place, and upon draw- 
ing the sword out of the body no blood followed. The body was 
discoloured and bruised, and the neck so flexible that the chin 
could be turned from one shoulder to the other. The deceased 
had in fact been strangled. 

In the State Trials a very singular case of the same description 
is also mentioned, of a woman who was found in bed with her 
throat cut: her husband’s relations (the husband being absent 
from home at the time) occupied the apartment adjoining to the 
chamber of the deceased, and there was no access to her chamber 
but through their apartment. The relations who thus occupied the 
adjoining apartment, had arranged matters so that it might be 
supposed that the deceased had destroyed herself; byt one cir- 
cumstance amongst others was conclusive to destroy this suppo- 
sition, for on the left hand of the deceased was observed the bloody 
mark of a left hand, which of course could not have been that of 
the deceased. 

Another instance, cited in a lately published and able work on 
Medical Jurisprudence (/), is to this effect : — A citizen of Liege was 
found shot, and his own pistol was discovered lying near him, and 1 
no person had been seen to enter or leave the house of the de- 

(&) In the State Trials. the same subject, by Dr. Smith and 

(0 By Dr. Paris and J. S. M. Fon- Dr. Male. 

Manque. See also the publications on 
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ceased ; from these circumstances it was concluded that he had 
destroyed himself, but on examining the ball by which he had 
been killed it was found to be too large to have been discharged 
from that pistol, in consequence of which suspicion fell upon the 
real murderer. 

Secondly : It is essential that all the facts should be consistent 
with the hypothesis . For as all things which have happened were 
necessarily congruous and consistent, it follows, that if any one 
established fact be wholly irreconcileafele with the hypothesis, the 
latter cannot be true. Such an incongruity and inconsistency is 
sufficient to negative the hypothesis, even although it coincide and 
agree with all the other facts and circumstances of the case to the 
minutest extent. Undoubtedly such an intimate coincidence in 
other respects would suggest the necessity of investigating the 
truth of the incongruous circumstances with great caution ; yet if 
the incongruity could not eventually be removed, the hypothesis 
would fall, although no other could be suggested ( m ). 

Thirdly : It is essential that the circumstances should be of a 
conclusive nature and tendency . Evidence is always indefinite and 
inconclusive, when it raises no more than a limited probability in 
favour of the fact, as compared with some definite probability 
against it, whether the precise proposition can or cannot be ascer- 
tained. It is on the other hand of a conclusive nature and ten- 
dency, when the probability in favour of the hypothesis exceeds 
all arithmetical or definite limits. 

Such evidence is always insufficient, where, assuming all to be 
proved which the evidence tends to prove, some other hypothesis 
may still be true : for it is the actual exclusion of every other 
hypothesis which invests mere circumstances with the force of proof. 
Whenever, therefore, the evidence leaves it indifferent which of 
several hypotheses is true, or merely establishes some finite proba- 
bility in favour of one hypothesis rather than another, such evidence 
cannot amount to proof, however great the probability may be. To 
hold that any finite degree of probability shall constitute proof ade- 
quate to the conviction of an offender, w ould in reality be to assert, 
that out of some finite number of persons accused, an innocent man 
should be sacrificed for the sake of punishing the rest ; a propo- 

(m) It was on this principle that the proved to be by actual observation. It 
French philosophers opposed Newton’s was afterwards discovered that the error 
system of the world. They objected that was in neglecting a tangential force in the 
the calculations formed upon his hypo- calculation ; and it was found that when 
thesis made the motion of the moon’s this was taken into the account, the 
apsides but one-half as great as they were theoretical result coincided with the fact. 
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Conclusive si tion which is as inconsistent with the humane spirit of our law as 
cy ‘ it is with the suggestions of reason and justice. The maxim of law 
is, that it is better that ninety-nine (i. e. an indefinite number of) 
offenders should escape, than that one innocent man should be 
condemned. 

Thus, in practice, where it is certain that one of two indivi- 
duals committed the offence charged, but it is uncertain whether 
the one or the other was the guilty agent, neither of them can be 
convicted. • 

The principle extends to all cases where the ultimate tendency of 
the evidence is of an inconclusive nature, that is, where admitting 
all to be proved which the evidence tends to prove, the guilt of the 
accused would be left either wholly uncertain, or dependent upon 
some merely definite probability (w). 

It is very possible, indeed, that mere coincidences may be so 
numerous, as by force of multiplied probability to exclude all 
reasonable doubt ; but this can never happen in the absence of 
circumstances of a conclusive tendency, unless the probability be 
increased to an indefinite extent beyond the reach of mere calcu- 
lation. Whenever the probability is of a definite and limited 
nature (whether in the proportion of one hundred to one, or of one 
thousand to one, or any other ratio, is immaterial), it cannot be 
safely made the ground of conviction ; for to act upon it in any 
case would be to decide, that for the sake* of convicting many 
criminals, the life of one innocent man might be sacrificed. 

The distinction between evidence of a conclusive tendency 
which is sufficient for this purpose, and that which is inconclu- 
sive, seems to be this : the latter is limited and concluded by some 
degree or other of finite probability, beyond which it cannot go ; 

(n) The very remarkable case of Mr. rant a conviction. The prisoner was, 
Barnard, who was tried on a charge of nevertheless, put upon hie defence, and 
sending a threatening letter to the Duke produced evidence to show that those 
of Marlborough, affords an illustration of coincidences were purely accidental, 
these positions. The Duke was twice Perhaps the real clue to the transaction 
required, by letter, to meet the writer, may be this, that the prisoner was a party 
and on both occasions was met by the to the transaction, although no real in- 
prisoner : the one place of assignation was tention- existed of profiting by the con- 
near a particular tree in Hyde Park ; the tri vance* The rank and situation of the 
other, in an aisle of Westminster Abbey, prisoner in society, and the obvious im- 
That Mr. Barnard should, by mere acci- possibility of his ever enjoying that which 
dent, have been at both places at the he demanded, are circumstances strongly 
very time appointed for the meetings, was tending to exclude such a supposition, and 
certainly most remarkable : yet, notwitb- the nature and style of the demand ren- 
» landing the strong degree of suspicion der it probable that the real object of the 
created by such coincidences, they were writer was not personal gain, 
clearly insufficient, without more, to war- 
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the former, though not demonstrative, is attended with a degree 
of probability of an indefinite and unlimited nature. 

It frequently happens, as has been seen, that where the evi- 
dence of the circumstances attending the transaction itself would 
be imperfect and inconclusive, it derives a conclusive nature and 
tendency from a consideration of the conduct of the accused. 
The ordinary motives of self-preservation and self-interest, com- 
mon to all mankind, furnish the strongest presumption that a 
party would explain, by statement at all events, and by proof 
where it was practicable, such evidence as tended to his preju- 
dice. Hence it is that circumstances, which abstractedly consi- 
dered would be inconclusive, acquire a conclusive character and 
tendency from the silence of the adversary, or his failure in 
attempting to explain them ( d ). 

Where the evidence to prove larciny consists in the recent 
possession of the stolen property, it is in itself imperfect and in- 
conclusive. But if the evidence of possession be coupled with 
the consideration, that the party charged, having it in his power 
to account for the possession, if it really consist with his innocence, 
either refuses to account for the possession, or attempts to impose 
a false account, the evidence is then conclusive in its nature and 
tendency, and is proper for the consideration of the jury. 

Fourthly: It is essential that the circumstance# should , to a 
moral certainty , actually exclude every hypothesis but the one 
proposed to be proved . 

Hence results the rule in criminal cases, that the coincidence 

of circumstances tending to indicate guilt, however strong and 

numerous they may be, avails nothing unless the corpus delicti , 

the fact that the crime has been actually perpetrated, be first 

established. So long as the least doubt exists as to the act , 

there can be* no certainty as to the criminal agent. Hence, upon 

charges of homicide, it is an established rule, that the accused 

shall not be convicted unless the death be first distinctly proved, 

either by direct evidence of the fact, or by inspection of the body : 

a rule warranted by melancholy experience of the conviction and 

execution of supposed offenders, charged with the murder of 

persons who survived their alleged murderers ; as in the case of 

the uncle already alluded to, cited by Sir Edward Coke and 

Lord Hale (p). So Lord Hale recommends that no prisoner 

shall be convicted of larciny in stealing the goods of a person 

« 

( p ) Supra , 52, and Vol. II. tit. Mur- 
der. 


Conclusive 

tendency. 


Exclusion 
to a moral 
certainty. 

The corpus 
delicti must 
be proved. 


(o) Supra 563. 
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unknown, unless ike fact of the robbery be previously proved ( q ). 
The same principle requires that upon a charge of homicide, even 
when the body has been found, and although indications of a 
violent death be manifest, that it shall still be fully and satis- 
factorily proved that the death was neither occasioned by natural 
causes (r), by accident, nor by the act of the deceased himself. 
In considering the probability of the latter supposition, it is to be 
recollected that it is Jby no means improbable that a person bent 
on self-destruction would use precautions to protect his memory 
from the ignominy, and his property from the forfeiture, conse- 
quent on a verdict of felo de se (s)* 

The force of circumstantial evidence being exclusive in its na- 
ture, and the mere coincidence of the hypothesis with the circum- 
stances being in the abstract insufficient, unless they exclude every 
other supposition, it is essential to inquire, with the most scrupulous 
attention, what other hypotheses there may be which may agree 
wholly or partially with the facts in evidence. Those which agree 
even partially with the circumstances are not unworthy of examina- 
tion, because they lead to a more minute examination of those 
facts with which at first they might appear to be inconsistent ; 
and it is possible that upon a more minute investigation of those 
facts their authenticity may be rendered doubtful, or may be even 
altogether disproved. In criminal cases the statement made by 
the accused is in this point of view of the most essential import- 
ance. Such is the complexity of human affairs, so infinite the 
combinations of circumstances, that the true hypothesis which is 
capable of explaining and reconciling all the apparently conflicting 
circumstances of the case, may escape the acutest penetration ; 
but the prisoner, so far as he alone is concerned, can always afford 
a clue to them ; and though he be unable to support his statement 
by evidence, his account of the transaction is for this purpose 

( q ) Vol. II. tit. Larciny. 

(r) See the trial of Spencer Cowper, 
esq., for the alleged murder of Mrs. Sarah 
Stout ; St. Tr. The doubt which arose 
in that case upon the conflicting evidence, 
whether the death of the deceased had 
been occasioned by mere accident, or by 
her own act, or by the act of another, 
nfforded, as it seems, a decisive ground of 
acquittal. 

(*) In a little work, intitled, The The- 
ory of Presumptive Proof, is cited the 
case of Thomas Harris, who was executed 
at York, for the murder of James Gray, in 


the year 1642. According to that state- 
ment, Harris kept a public-house, and was 
charged by his man-servant, Morgan, with 
having strangled James Gray, a travelling 
guest, in his house ; upon the testimony of 
Morgan, aided by some circumstantial evi- 
dence, as to the prisoner’s having on the 
same morning concealed some money in 
his garden, the prisoner was convicted 
and executed, although no marks of vio- 
lence appeared on the body of the de- 
ceased, and who had in fact died of apo- 
plexy, as appeared by the subsequent 
confession of the witness himRelf. 
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always mast material and important. The effect may be on. the 
one hand to suggest a view of the case which consists with the 
innocence of tHe accused, and which might otherwise have escaped 
observation ; on the other hand, its effect may be to narrow the 
question to the consideration whether that statement be or be not 
excluded and falsified by the evidence. 

The recent possession of stolen property is, independently of the 
conduct and declarations of the accused, or of his silence, very 
imperfect evidence of guilt ; the apparent possession may have 
resulted from the malicious act of some other person. In a case, 
therefore, where no act of concealment or assumption of property 
can be proved, and the accused is consistent in denying all know- 
ledge of possession, such a defence becomes entitled to the most 
serious attention, and exacts a most rigorous inquiry as to its truth 
or probability ; where, on the other hand, the prisoner admits the 
possession, and attempts to account for it by a false statement, the 
necessity for such an inquiry does not arise ( t ). 

What circumstances will amount to proof can never be matter of 
general definition ; the legal test is the sufficiency of the evidence 
to satisfy the understanding and conscience of the jury. On the 
one hand, absolute, metaphysical and demonstrative certainty is 
not essential to proof by circumstances. It is sufficient if they 
produce moral certainty to the exclusion of every reasonable 
doubt ; even direct and positive testimony does not afford grounds 
of belief of a higher and superior nature. To acquit upon light, 
trivial and fanciful suppositions and remote conjectures, is a virtual 
violation of the juror’s oath, and an offence of great magnitude 
against the interests of society, directly tending to the disregard 
of the obligation of a judicial oath, the hindrance and disparage- 
ment of justice, and the encouragement of malefactors. On the 
other hand, a juror ought not to condemn unless the evidence 


(t) A lamentable case occurred some 
years ago (I state from common report 
only) which strongly illustrates the neces- 
sity of exerting the utmost vigilance in 
negativing satisfactorily every other pos- 
sible hypothesis, in a case of purely cir- 
cumstantial evidence. A servant girl was 
charged with having murdered her mis- 
tress. The circumstantial evidence was 
very strong ; no persons were in the house 
but the murdered mistress and the pri- 
soner, the doors and windows were closed 
and secure, as usual j upon this and some 
other circumstances the prisoner was con- 
VOL. I. 


victed, principally upon the presumption, 
from the state of the doors and windows, 
that no one could have had access to the 
house hut herself, and she was accordingly 
executed. It afterwards appeared, by the 
confession of one of the real murderers, 
that they had gained admission to the 
house, which was situated in a narrow 
street, by means of a board thrust across 
the street, from au upper Window of the 
opposite to an upper window of the hou^ 
of the deceased ; and that the murderers 
retreated the same way, leaving no trace 
behind them. 


To the ex- 
clusion of 
all reason- 
able doubt. 


P P 
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exclude from his mind all reasonable doubt as to the guilt of the 
accused, and, as has been well observed, unless he be so convinced 
by the evidence that he would venture to act upoif that conviction 
in matters of the highest concern and importance to his own 
interest ; and in no case, as it seems, ought the force of circum- 
stantial evidence, sufficient to warrant conviction, to be inferior to 
that which is derived from the testimony of a single witness, the 
lowest degree of direct evidence. 

Lastly : It seems that mere circumstantial evidence ought in no 
case to be relied on where direct and positive evidence, which might 
have been given, is wilfully withheld by the prosecutor. Where 
direct evidence is attainable, circumstantial evidence is of a second- 
ary nature ; besides, the great excellence of indirect evidence is its 
freedom from suspicion, and no greater discredit can be thrown 
upon it than by the withholding of direct evidence. 

In cases of conflicting evidence, the first step in the process of 
inquiry must naturally and obviously be to ascertain whether the 
apparent inconsistencies and incongruities which it presents may 
not without violence be reconciled, and if not, to what extent, and 
in what particulars, the adverse evidence is irreconcileable ; and 
then, by careful investigation and comparison, to reject that 
which is vicious ; and thus, if it be practicable, to reduce the 
whole to testimony and circumstances of uniform and consistent 
tendency. 

Where the testimony of direct witnesses is apparently at vari- 
ance, it is to be considered, in the first place, whether they be not 
in reality reconcileable, especially where there is no extrinsic 
reason for suspecting error or fraud. But if their statements upon 
examination be found to be irreconcileable, it becomes an import- 
ant duty to distinguish between the misconceptions of an innocent 
witness, which may not affect his general testimony, and wilful 
and corrupt misrepresentations which destroy his credit altogether. 
The presumption of reason as well as of law in favour of innocence, 
will attribute a variance in testimony to the former rather than the 
latter origin. Partial incongruities and discrepancies in testimony, 
as to collateral points, are, as has been already observed, to be 
expected ; and it is for a jury to determine whether in the particular 
instance they are of such a nature and character, under all the 
circumstances, that they may be or cannot be attributed to mistake. 
In estimating the probability of mistake and error, and also in 
deciding on which side the mistake lies, much must depend on the 
natural talents of the adverse witnesses, their quickness of percep- 
tion, strength of memory, their previous habits of general attention, 
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or of attention to particular subject-matters. A physician or sur- 
geon would be much more likely to observe particular symptoms 
or appearances in a medical or surgical case, and to form from them 
correct conclusions, than an unskilful and inexperienced person 
would be likely to do. Much also must depend upon a comparison 
of the means and opportunity which the witnesses had for making 
observations, of the circumstances which were likely to excite and 
engage their attention, and of their reasons and motives for attend- 
ing; and here it is to be observed, that there is an important dis- 
tinction between positive and negative testimony. 

If one witness were positively to swear that he saw or heard a Positive 
fact, and another were merely to swear that he was present, but 
did not see or hear it, and the witnesses were equally faithworthy, mony. 
the general principle would in ordinary cases create a preponder- 
ance in favour of the affirmative ; for it would usually happen that 
a witness who swore positively, minutely and circumstantially, to 
a fact which was untrue, would be guilty of perjury, but it would 
by no means follow that a witness who swore negatively would be 
perjured, although the affirmative were true ; the falsity of the 
testimony might arise from inattention, mistake, or defect of 
memory ; and therefore, even independently of the usual presump- 
tion in favour of innocence, the probability would be in favour of 
the affirmative. If, for instance, two persons should remain in the 
same room for the same period of time, and one of them should 
swear that during that time he heard a clock in the room strike 
the hour, and the other should swear that he did not hear the 
clock strike, it is very possible that the fact might be true, and yet 
each might swear truly. It is not only possible but probable that 
the latter witness, though in the same room, through inattention, 
might be unconscious of the fact, or, being conscious of it at the 
time, that the recollection of it had afterwards faded from his 
memory. It follows, therefore, by way of corollary to the last pro- 
position, that in such cases, unless the contrary manifestly appear, 
the presumption in favour of human veracity operates to support 
the affirmative. 

And further, when, in cases of conflicting testimony, upon a 
comparison between the witnesses in respect of the means and 
opportunity which they have had of ascertaining the facts to which 
they testify, it turns out that the one class has had more competent 
and adequate means of information than the other, or that, under 
the circumstances, the attention of the latter was not so likely to 
be so fully excited and particularly directed to the facts, this prin- 

p p 2 
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Positive ciple co-operates with the weight of evidence in favour of the 
Sve Si- f° rmer > cases where there is room for error or mistake, 
mooy. The application of this principle supposes that the positive can 

be reconciled with the negative testimony without violence and 
constraint. Evidence of a negative nature may, under particular 
circumstances, not only be equal, but superior, to positive evidence. 
This must always depend upon the question, whether, under the 
particular circumstances, the negative testimony can be attributed 
to inattention, error, or defect of memory. If in the instance above 
supposed, two persons were placed in the room where the clock 
was, for the express purpose of ascertaining by their senses whether 
it would strike or not, there would be little room to attribute the 
variance between their negative testimony and the positive tes- 
timony of a third witness to mistake or inattention, and the real 
question would be as to the credit of the witnesses. 

It is also observable that this principle is inapplicable where a 
negative depends on the establishment of an opposite positive fact. 
Thus an alibi negatives the actual commission of a crime by the 
prisoner; but the evidence is of as direct and positive a nature as 
that which tends to prove his presence and actual commission of 
the crime. 

Conflict of Where the testimony of conflicting witnesses is irreconcileable, 
testimony. an( j cannot be attributed to incapacity or error, it frequently 
becomes a painful and difficult task to decide to which class credit 
is due. And here it is to be observed, in the first place, that all 
those considerations which have been applied as tests of the credit 
and veracity of witnesses uncontradicted, are also tests of credi- 
bility in cases of conflict. The first point of comparison is their 
character for integrity. This may either depend on positive evi- 
dence as to their previous situation (m), conduct and character, or 

(w) The Roman law was far more co- et pauperum quaint! iu aliorum est copis 
pious than our own is, in its rules of exclu- ad. L. 3, ff. L. 18, c. li. t. — Ut raerito re- 
gion,; — Consequens est u tin omnibus causis pellantur pater in. caush fllii, filius in 
fldem testium elevet setae puerills, in same, caush patris, aliique potestati vel imperio 
conditio vitae, |urjtftudo, paupertas mag - alteriue subjecti vel domestic!. L. 6, L, 
num opprobrium, &c. Heinecc. El. J. C. 9, L. 24, f. L. 3, L. 6, c. h. t. — Ut suspecti 
Part IV.sec.cxxxvi. L. 10, if. L. 10, c. h. t. etiam sunt amici et inimici. L. 3, pr. ff. 
— Nec servorum testimonio credenduin L. 5, L, 17. — Although a proper sense of 
esse nisi alia dealt ratio veritatem eruendi. the sacred obligation of an oath may be 
lb. sec. cxxxviii. L. 7, if. h. f. — Vacillare equally strong in every condition of so- 
fldem mulierum quae quantum corpore ciety, yet the temporal consequences of 
fecerunt. L. 3, § 5, h. — Eorum qui vitam detected perjury or prevarication may fre- 
ad cultrum vel ad depugnandas bestias lo- quently depend much on the witness's 
carunt. L. 3, $ 5, h. f.— Omnium vhiorum rank or situation in life. To a common 
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may be matter of inference and presumption, from their relative Conflict of 
situation as to the parties, or the subject-matter of the cause, and tetttimon y* 
the various and almost innumerable circumstances by which their 
testimony may be influenced or biassed. Where testimony is 
equally balanced in all other respects, a slight degree of interest or 
connexion may be sufficient to turn the scale. In such cases 
also, any variance in the testimony of the witness from a former 
statement relating to the same transaction, if it be established and 
not explained, necessarily tends to impeach either his integrity or 
his ability. 

All those circumstances which were likely to influence and bias 
witnesses in favour of the party, are of course entitled to great 
consideration in weighing their credit, although they do not exclude 
their testimony. These are of too obvious and extensive a nature 
to require enumeration : not only may the stronger motives arising 
from the ties of consanguinity, friendship, or expectation of future 
gain, cast a doubt upon the credit of witnesses whose testimony is 
contrasted with that of persons who stand wholly indifferent, but 
so also, in cases where in other respects the weight of testimony is 
nicely balanced, may many considerations of an inferior and weaker 
description; such as the interest which the witnes%may possess in 
a similar question, or the bias and prejudice which may arise in 
favour of a party from connexion in the way of trade, profession, 
or membership of any description (x ) : considerations of this kind, 
which would frequently afford not the slightest ground for ques- 
tioning the credit of an unimpeached witness, may become of 
essential importance when the credit of conflicting witnesses is in 
other respects in a state of equipoise. 

labourer, the temporal consequences of a witness, whether legal or medical, has an 
violation of his oath would probably be con- interest in proving the capacity ;< for the 
fined merely to temporal punishment, and fact that he had made or even witnessed a 
that only upon a conviction after an expen- will, executed by one utterly incapable of 
sive legal process; whilst to a solicitor or making one, would affect his professional 
attorney, whose professional existence de- character. Such observations apply in 
pends upon his reputation and credit, loss those cases only of doubt and suspicion 
of character consequent upon detection, where the evidence 1% of a. conflicting 
although there should be no conviction, nature. 

might end in his ruin. Considerations of (x) Parimente la credibilita di un testi- 
thls nature must obviously possess a con- monio puo essere alcuna volta sminuita 
trary tendency where the testimony of a quand’ egli sia membro d’ alcana socleta 
witness tends to repel and remove some privata, di cui gli usi, e le massime siano 
charge of improper conduct, which wculd c non ben conosciute o diverse d«lle pub- 
otherwise affect his reputation. Thus, liche. (Jn tal uomo ha non solo le proprie 
upon a question, whether a testator was ma le altrui passioni.— Beccariu, c. 13. 
capable of executing a will, a professional 
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Demeanour SucJi considerations become still more important where any 
neMw. Wit " suspicion arises from the manner and demeanour of the witness in 
delivering his testimony. These, indeed, frequently afford strong 
tests for judging of his sincerity, although his motive be not ap- 
parent. Manifestations of warmth and zeal beyond those which 
the occasion naturally calls for, over-forwardness in testifying 
that which will benefit the party for whom he testifies, and ill- 
♦concealed reluctance in declaring that which tends to his pre- 
judice, flippancy and levity of manner, coldness and apathy in 
describing injuries which would naturally excite a contrary feel- 
ing, indications of subtlety, artifice and cunning, are, with a 
multitude of others, tests for estimating the true character of 
a witness and the value of his testimony. 

But above all, where the credit of conflicting witnesses is 
doubtful, as far as regards their number, their integrity, their 
. means of knowledge, and the consistency and probability of their 
testimony, a comparison of their statements with each other, 
and with undisputed or established facts, is a great test of 
credibility. 

Consist- The relative consistency of testimony is a most important test 
SSSST comparison.# The testimonies of witnesses of truth will con- 
and com- sist with each other, and with all the established circumstances of 
wUh° n the case, in numerous and minute particulars, which are fre- 
stanceT quently beyond the reach of invention (y), and will exhibit that 
degree of solid coherency which necessarily results from a real 
and actual connexion and congruity in nature, which minuteness 
and detail of circumstances will serve but to render more com- 
plete : with false witnesses the very reverse takes place ; their 
testimony must either be sparing in circumstances, and therefore 
of a nature obviously suspicious, or be liable to detection from 
comparing the invented circumstances with each other, and with 
those which are known to be true. 

With writ- In cases of conflicting testimony, and particularly where the 
mentsT* 1 ' subject of litigation is remote in point of time, or the question 
depends upon the terms of oral communications, the evidence of 
written documents connected with the transaction are, on account 


With writ- 
ten docu- 
ments. 


(y) Dr. Paley, with reference to his- 
torical evidence, says, “ The undesigned- 
ness of coincidences is to be gathered from 
their latency, their minuteness, their ob- 
liquity ; «the suitableness of the circum- 
stances in which they consist to the places 
in which those circumstances occur, and 
the circuitous references by which they 


are traced out, demonstrate that they have 
not been produced by meditation or by any 
fraudulent contrivance; but coincidences 
from which these causes are excluded, and 
which are too close and numerous to be 
accounted for by accidental concurrence 
of fiction, must necessarily have truth for 
their foundation/’ 
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of their permanency, of the most obvious and essential import- 
ance. Every day furnishes instances of the weakness of human 
memory in such cases, and great opportunity is afforded for mis- 
representation or mistake; whilst writings are permanent, and, 
as has well been observed, are witnesses difficult to be cor- 
rupted (z). 

As the depositions of dead or absent witnesses are, id point of 
law, of a secondary nature to the vivd voce testimony of witnesses# 
subjected to the ordeal of cross-examination, so are they inferior 
and weaker in point of force and effect. So true is it that a wit- 
ness will frequently depose that in private which he would be 
ashamed to certify before a public tribunal (a). It is by the test 
of a public examination, and by that alone, that the credit of a 
witness, both as to honesty and ability, can be thoroughly tried 
and appreciated (6). Nam minus obstitisse videtur pudor inter 
paucos signatores (c), is an ancient and a powerful observation in 
favour of oral testimony. 

As the credit due to a witness is founded in the first instance Total rejec- 
on general experience of human veracity, it follows that a witness 
who gives false testimony as to one particular, cannot be credited 
as to any, according to the legal maxi m,falsum ii\ uno,falsum in 
omnibus . The presumption that the witness will declare the truth 
ceases as soon as it manifestly appears that he is capable of per- 
jury. Faith in a witness’s testimony cannot be partial or frac- 
tional ; where any material fact rests on his testimony, the degree 
of credit due to him must be ascertained, and according to the 
result his testimony is to be credited or rejected. * 

It is scarcely necessary to observe, that this principle does not 
extend to the total rejection of a witness whose misrepresentation 
has resulted from mistake or infirmity, and not from design ; but 
though his honesty remain unimpeached, this is a consideration 
which necessarily affects his character for accuracy. Neither does 
the principle apply to testimony given in favour of the adversary ; 
such evidence is rather to *be considered as truth reluctantly ad- 
mitted, and divulged only because it was not in the power of a 
corrupt witness to conceal it. Hence it is a general principle, 
that a jury may believe that which makes against his point 
who swears, although they do not believe that which makes 
for it (<£). 

(z) Montesquieu, Espr. de Loix, 1. 28, (c) Quinctil. 1. 6, c. 0. 

c. 44. (d) See Lord Mansfield's observations 

(a) 3 Bl. Comm. 373. in Bermon v. Woodbridge , Doug. 751. 

(ft) Supra , 25. See Pothier, by Evans, 
vol. 2, p. 235. 
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The rejection of the witness may not be the only consequence of 
detection ; for if there be reason to suppose, from the circumstances, 
that his perjury or prevarication is the result of subornation, it 
affords a reasonable ground, in a doubtful case, for suspecting the 
testimony of other witnesses adduced by the same party. This 
observation has no weight where it is apparent that the imputation 
is merely personal, and results from collateral motives independent 
of the cause. 

The presumption is always prima facie, and in the absence of 
circumstances which generate suspicion, in favour of the veracity 
of a witness; but where the usual and general presumption is en- 
countered by an opposite one, it is necessary that the credit of the 
witness should be established by some collateral aid, to the satis- 
faction of a jury. The ordinary case of an accomplice affords an 
illustration of this application of the principle : his testimony is in 
practice deemed to be insufficient unless his credit be established 
by confirmatory evidence. 

As it is universally admitted that circumstantial evidence is in its 
own nature sufficient to warrant conviction, even in criminal cases, 
and as the test of sufficiency is the understanding and conscience 
of a jury, it would be superfluous and nugatory to enter into a dis- 
cussion of the comparative force and excellence of these different 
modes of proof, where they do not conflict with each other. In 
the abstract, and in the absence of all conflict and opposition be- 
tween them, the two modes of evidence do not in strictness admit 
of comparison ; for the force and efficacy of each may, according 
to circumstances, be carried to an indefinite and unlimited extent, 
and be productive of the highest degree of probability, amounting 
to the highest degree of moral certainty. With regard to the com- 
parative force and efficacy of these modes of proof, it is clear that 
circumstantial evidence ought not to be relied on where positive 
proof can be had, and that so far the former is merely of a 
secondary nature (e). Hence it seems to be clear that no convic- 
tion in a criminal case ought ever to be founded on circumstantial 
evidence, where the prosecutor might have adduced direct evidence ; 
and in civil cases the resorting to such a practice would in a doubt 
ful case be a circumstance pregnant with the strongest suspicion. 

The characteristic excellence of direct and positive evidence 
consists in the consideration, that it is more immediate and more 
proximate to the fact ; and if no doubt or suspicion arise as to the 
credibility of the witnesses, there can be none as to the fact to 


(e) 3 Comm. 371. 
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which they testify ; the only question is as to their credit. On the Compari- 
other hand, the virtue of circumstantial evidence is its freedom from 
suspicion, on account of the exceeding difficulty of aimnlating a circum- 
number of independent circumstances, naturally connected and eWdence. 
tending to the same conclusion. In theory, therefore, circumstan- 
tial evidence is stronger than positive and direct evidence, wherever 
the aggregate of doubt, arising, first, upon the question whether 
the facts upon which the inference is founded are sufficiently, 
established ; and, secondly, upon the question, whether, assuming 
the facts to be fully established, the conclusion is correctly drawn 
from them, is less than the doubt, whether, in the case of direct 
and positive evidence, the witnesses are entirely faith-worthy. 

Where no doubt exists in either case, comparison is useless ; but it 
is very possible, where there is room for suspecting the honesty or 
accuracy of direct witnesses, that the force of their evidence may 
fall far short of that which is frequently supplied by mere circum- 
stantial evidence ; and whenever a doubt arises as to the credibility 
of direct witnesses, it is an important consideration in favour of 
circumstantial evidence, that in its own nature it is much less liable 
to the practice of fraud and imposition than direct evidence is ; for 
it is much easier to suborn a limited number of witnesses to swear 
directly to the fact, than to procure a greater number to depose 
falsely to circumstances, or to prepare and counterfeit such circum- 
stances as will without detection yield a false result. The increasing 
the number of false witnesses increases the probability of detection 
in a very high proportion ; for it multiplies the number of points 
upon which their statements may be compared with each other, and 
also the number of points where their testimony comes in contact 
with the truth ; and therefore multiplies the danger of inconsistency 
and variance in the same proportion. 

So, on the other hand, it is exceedingly difficult by artful prac- 
tice to create circumstances which shall wear the appearance of 
truth, and tend effectually to a false conclusion. The number of 
such circumstances must of necessity be limited in their nature ; 
they must be such as are capable of fabrication by an interested 
party, and such that their materiality might be foreseen. Hence 
all suspicion of fraud may be excluded by the very number of 
concurring circumstances, when they are derived from various but 
independent sources, or by the nature of the circumstances them- 
selves, when either it was not in the power of the adverse party to 
fabricate them, or their materiality could not possibly have been 
foreseen, and consequently where no temptation to fabricate them 
could have existed. 

VOL. I. Q Q 
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The correspondence or inconsistency of direct evidence with well- 
established circumstances, is the great, and frequently the only 
test, for trying the trutfy of direct testimony which labours under 
suspicion. A perjured witness will naturally, with a view to his 
own security, so frame his fiction as to render contradiction by di- 
rect and opposite testimony impracticable. He will also be sparing 
in his detail of circumstances which are false, and which are capable 
of contradiction ; the more circumstantial his statement is, the 
more open it is to detection. Hence it is that circumstantiality of 
detail is usually a test of sincerity, provided the circumstances be 
of such a nature as to be capable of contradiction if they be false ; 
and that, on the other hand, if a witness be copious in his detail of 
circumstances which are incapable of contradiction, but sparing of 
those which are of an opposite kind, his testimony must necessarily 
be regarded with a degree of suspicion. As circumstances are the 
best and frequently the only means of detecting false testimony, it 
follows that no fictions are more formidable and more difficult to be 
detected than those which >re mixed up with a large portion of 
truth ; every circumstance of truth interwoven with the fiction, so 
far from being merely negative in its effect, in affording no aid for 
detecting the fraud, actually tends to confirm and support it. 

It is however to be observed, that positive testimony ought not 
to be rejected on the ground of inconsistency with circumstances, 
unless the incongruity be of a conclusive and decisive nature. Mere 
improbability is usually an insufficient ground for the rejection of 
positive testimony which labours under no suspicion ; for experience 
frequently shows that circumstances do in reality agree and did 
actually co-exist, although, from ignorance of the numerous links 
by w^ich they are united and connected, their co-existence would 
a priori have been deemed to be highly improbable. 

When, however, the positive testimony labours under doubt and 
suspicion, mere circumstantial evidence is frequently sufficient to 
prevail, although such testimony be not wholly and absolutely irre- 
concileable with the facts. Thus in the case of Mr. Jolliffe’s will, 
the will was established on circumstantial evidence, in opposition to 
the direct testimony of the attesting witnesses. 

Where doubt arises from circumstances of an apparently opposite 
and conflicting tendency, the first step in the natural order of in- 
quiry is to ascertain whether they be not in reality reconcileable, 
especially where circumstances cannot be rejected without i mp uting 
perjury to a witness : for perjury is not to be presumed; and in the 
absence of all suspicion, that hypothesis is to be adopted which 
consists with" and reconciles all the circumstances which the case 
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supplies. In the next place, where the circumstances are incon- 
sistent apd irreconcileable, it becomes necessary to inquire which 
of them are attribttable to error or design. Here again, in distin- 
guishing between the real and genuine circumstances, and those 
which are spurious, regard is to be had to those principles which 
have already been adverted to : it is rather to be presumed that one 
witness was mistaken, where there was room for mistake, than that 
another witness, where the facts exclude all mistake, was wilfully 
perjured. Where mistake is put of the question, an examination 
of the different degrees of credit due to the witnesses on whose tes- 
timony the conflicting circumstances depend, becomes material ; 
and in such cases a careful comparison of the circumstances which 
they state, with facts either admitted or fully established, is of the 
most obvious and essential importance. Every admitted or esta- 
blished fact affords an additional test for trying the truth and 
genuineness of those which are doubtful, by means of which those 
which are genuine may be established and become additional tests 
of truth, and those which are false may be rejected. 

Whenever any fact is found to be wholly inconsistent with those 
which are either admitted or indubitably proved, the mere rejection 
of that single fact, and the difficulty thus removed, is not the 
only step gained in the progress towards truth ; the vicious evi- 
dence must have resulted from error or from fraud ; and whether 
under the circumstances it is to be ascribed to the one source or 
the other, it affords a test for judging of the ability or integrity of 
the witness, and not unfrequently affords some insight into the 
conduct of the party. 

Frauds in circumstantial evidence are of two kinds: a false 
witness may swear to circumstances purely fictitious, or an honest 
witness may swear to circumstances which he has really observed, 
but which have been prepared with a view to deceive ; as in the 
instance already alluded to, where a discharged pistol was placed 
near the body of a murdered person, to induce a belief' that he 
had destroyed himself. Those of the former description admit 
of absolute and positive contradiction, or may be detected by the 
inconsistency of the fictitious circumstances with those established 
by unexceptionable testimony ; and the witness himself is liable to 
detection in his attempt to interweave that which he has invented 
with that which is true. Simulated facts, on the other hand, are 
in themselves true ; they are false only inasmuch as they tend to 
induce a false conclusion. These, however, are open to detection 
by a careful comparison with established circumstances; it is 
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beyond the power of human subtlety to create a false 
of circumstances beyond a very limited extent (/). 

No cases of conflicting evidence are more difficult of solutidn 
than those where facts apparently well established lead to opposite 
conclusions. These, in some remarkable instances, are of such & 
nature as to leave the mind in a state of perplexity after the most 
patient and laborious investigation. This more especially happens 
where the obscurity arises from the conduct of the parties con- 
cerned ; so difficult is it to ascertain the real motives by which the 
actors in a distant transaction were influenced, or even to deter- 
mine whether their conduct has not resulted from weakness or 
caprice rather than from any settled and determinate principles of 
action, or from the operation of mixed, fluctuating and transitory 
motives, which can no longer be distinctly traced. The celebrated 
Douglas cause may be cited as a striking instance of this nature. 
The gross improbability that Sir John Stuart and Lady Jane would, 
under the circumstances, have attempted a monstrous fraud, 
the effect of which might be to deprive their own future offspring 
of their legitimate rights, and the vast danger and difficulty of car- 
rying such a scheme into execution, by the procurement of two 
supposititious children, either by stealth or by bribery, situated as 
they were, with but slender resources in a foreign capital, under 
the eye of a vigilant police, were circumstances so strong in favour 
of the legitimacy of the children, that nothing but the strange 
and unaccountable conduct of the parties could have induced 
fair and reasonable doubts upon this interesting and important 
question. To pursue these considerations farther would be incon- 
sistent with the limits of the present treatise. Suffice it to add, 
that where conflicting probabilities are nicely balanced, it rarely 
happens that some rule of legal policy does not turn the scale, even 
in civil cases ; and that in criminal proceedings, where reasonable 
doubts exist, mercy ought to prevail. 

(/) Supra, 48. 
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APPENDIX TO VOL. I. 


[ Note, that the same Arrangement is observed in the Appendix as in the Text , 
to the pages of which reference is made.] 


Oath which the Witness considers binding , p. 22. 

The st. 1 & 2 Viet. c. 105, enacts that in all cases in which an oath may 
lawfully be administered to any person, either as a juryman or a witness, 
or a deponent in any proceeding, civil or criminal, in any court of Jaw or 
equity in the United Kingdom, or on appointment to any office or 
employment, or on any occasion whatever, such person is bound by the 
oath administered, provided the same shall have been administered in 
such form and with such ceremonies as such person may declare to be 
binding ; and every person, in case of wilful false swearing, may be con- 
victed of the crime of perjury, in the same manner as if the oath had been 
administered in the form and with the ceremonies most commonly 
adopted. 

Affirmation by a Quaker , p. 23. 

One who has seceded from the sect of Quakers, although in many 
particulars he agrees with them, and who will not affirm according to the 
stat. 9 Geo. 4, c. 32, or in the form given by the stat. 3 & 4 Will. 4, c. 49, 
or as a separatist, according to the stat. 3 & 4 Will. 4, c. 82, cannot give 
evidence on his general affirmation. Doran 9 s Case 9 2 Lewin, C. C. 27 ; 
2 Moody’s C. C. 37. 

Subpoena 9< form of p. 78. 

In a subpoena to a witness to give evidence in an action of ejectment, 
the names of the lessors of the plaintiff should be introduced. 

If the original writ of subpoena requires the witness to appear on tli£ 
27th of May, and the copy served requires him to appear on the 24th, 
an attachment for disobedience cannot be obtained. Doe v. Thomson 9 
9 Dowl. 948. 

lender o f Expenses , p. 78. 

If a witness be in corn t, having come there on other business, he can- 
not refuse to be sworn, though his expenses be not tendered. Blackburn 
v. Hargrcave 9 2 Lew. Cr. Cases, 259. 
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APPENDIX : — WITNESS. 


Expenses of Witnesses , tvhat allowed \ p. 78. 

Where the senior clerk in the Petty-bag-office in Chancery attended 
on a subpoena duces with the roll of Chancery solicitors at Nisi Prius, 
such documents being allowed to be produced only on an order by the 
M. R., and in the custody of the clerk ; held, that he was entitled to the 
usual fee allowed by Lord Hardwicke’s Orders, 1743, of such attendance, 
as a reasonable compensation for a duty on an order of the M. R., as 
well as in consequence of the subpoena . Bentall v. Sydney , 2 P. & D. 
416; and 10 Ad. & Ell. 162. 

The rule of Hil. 4 Will. 4, as to the expenses of witnesses producing 
documents, does not apply to a party producing ancient records from the 
Chapter-house* Westminster, and who was required not merely to take 
care of, but translate and explain them. Bastard v. Smith, 2 P. & D. 
453. 

Witnesses Expenses , Action for, p. 79. 

Where upon the witness requiring his expenses to be paid, the clerk of 
the attorney, by his direction, gave him an I O U, the amount of which 
the attorney afterwards received from the opposite party on the taxation 
of costs ; held, that the witness was entitled to recover the amount from 
him as for money had and received and on an account stated. Evans 
v. Phitpott , 9 C. & P. 270. 

Witness — Attachment, p. 80. 

A witness, on being served with a subpoena, received 1 only as con- 
duct-money, and went to the assize town where the trial was to take 
place, without neftking any further demand. On the morning of the trial 
she refused to proceed to the court-house unless she received 9/.; held, 
that the plaintiff having made no tender to her of a reasonable amount 
for her expenses in going back, was not entitled to an attachment against 
her for disobedience to the subpoena . Newton and Wife , v. Harland, 
9 Dow). 16. 

The Court will only grant an attachment in a clear case of contempt; 
where the witness attended on a subpoena duces tecum , but the documents 
were not produced, and were such as could not have been admitted in 
evidence, the Court discharged the rule. R . v. Russell , Lord 7 Dowl. 
f>93- 

Action against for disobeying a Subpoena , p. 80. 

In an action against a party for not appearing to give evidence in obe- 
dience to a writ of subpoena ad testificandum , it is not necessary to show 
that the defendant was called on his subpoena by the officer of the Court, 
if it be shown by other satisfactory evidence that he was not present at 
the proper time and place when he was required to give evidence; or 
even that he was absent when the cause was called on for trial, under 
such circumstances that he could not have been forthcoming when 
required to give evidence. It is not necessary that the jury should have 
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been sworn, and the plaintiff nonsuited ; it is sufficient if he withdrew 
the record, being unable safely to go to trial in the absence of the witness. 
Lament v. Crook, 6 M. & W. 615 ; 8 Dowl. P. C. 737. 

The declaration need not aver in express terms that the subpoena was 
served within a reasonable time ; the usual averment that “ the defendant 
could and might have appeared, and had no reasonable cause for omitting 
to do so,” is sufficient. Maunsell v. Ainsworth , 8 Dowl. 869. 

Where the subpoena had been altered by the attorney from the original 
sittings to a subsequent day, without being re-sealed, held, that being a 
nullity, he was not bound to attend: it is a question for the Judge 
whether the subpoena has been served within a reasonable time before 
trial. Barber v. Wood, 2 Mo. & R. 172. 

In case for not attending with documents, &c. at the assizes, alleged 
to have been holden on the 31st March, action is maintainable, although 
the writ was not served until the 2d April, the cause not being tried 
until the 6th. The averment that the defendant could and might have ap- 
peared and given material evidence, &c. on the trial, is equivalent to an 
averment that the trial took place at the time and place mentioned in 
the subpoena , although the want of an express averment might have been 
bad on special demurrer ; held also, that the allegation that such docu- 
ments were material evidence for the plaintiff, and that by reason of the 
defendant’s non-attendance the plaintiff was non-suited, amounted to a 
sufficient averment that the plaintiff had a good cause of action. Davis 
v. Lovell , 7 Dowl. 178; and 4 M. & W. 678. And see Mullett v. Hunt , 
1 C. & M. 752. 

After verdict, an allegation that the defendant could have given 
material evidence, and that the plaintiff could not safely have proceeded to 
trial without his testimony, is a sufficient allegation of a good cause of 
action in the original suit: the Judge, at Nisi Prius, has clearly juris- 
diction to allow the witness to be called upon his subpoena before the jury 
are sworn, and that the action is maintainable, although the plaintiff 
withdrew his record. Mullett v. Hunt , 1 C. & M. 752 ; and 8 Tyrw. 875 ; 
overruling Bland v. Swafford , Peake, N. P. C.60. And see Hopper v. Smith , 
M. & M. i 15. 


Witness , how procured, p. 82. 

A magistrate issued a warrant, reciting that on complaint made on 
oath before him of a misdemeanor, the plaintiff was stated to be a material 
witness ; that the magistrate had issued a summons requiring the plaintiff 
to appear to testify his knowledge, that the summons wa3 proved before 
the magistrate to have been duly served, but that the plaintiff did not 
appear to testify, &c., and said that he would not ; that it was necessary 
for the ends of justice that the plaintiff should appear at the next assizes 
to testify, &c. ; the warrant then commanded the constable to bring the 
plaintiff before the magistrate or some other justice, to find sufficient bail 
to appear and give evidence at the next assizes and testify, &c. ; held, 
that the warrant was bad, for requiring the plaintiff to give bail at this 
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stage of the proceedings, assuming that the magistrate had power to bring 
him up by warrant to give testimony. Evans v. Rees , 12 A. & E. 55. 

And it seems to be doubtful whether a justice has power to issue a 
warrant requiring the attendance of a witness where his summons has 
been disobeyed. The power was denied by Garrow and Burton, J. 
Chester Sp. Ass. 1816 ; 1 Burn’s J. by D’Oyley & Williams, 1073. Lord 
Denman, C. J. in the above case of Evans v. Rees, intimated his opinion 
that such a warrant would be legal, the other three Judges intimated no 
opinion on the point. 

In 3 Burn’s J. (by D’Oyley & Williams), 207, is a note of a case in 
which Graham, B. in his address to the grand jury, censures the prac- 
tice of committing witnesses in default of sureties as a general practice, 
though he says that in some cases it may be justified. The Court seemed 
to recognize the authority of Bennett v. Watson , 3 M. & S. 1. 

Expenses of Witnesses in Criminal Proceedings , p. 82. 

llie Judge before whom a prisoner is tried for returning from trans- 
portation has power to order the county treasurer to pay the prosecutor 
the reward under 5 Geo. 4, c. 84, s. 22. R . v. Emmons , 2 Mo. & R. 
279 ‘ 

Under the words “ in otherwise carrying on such prosecution,” in 
7 Geo. 4, c. 64, s. 22, extra expenses, which had been incurred in getting 
up a prosecution, were ordered to be reimbursed. Letven and others ’ 
Case , 2 Lew. Cr. Cases, 164. 

Under s. 23, the expenses of a prosecutor in a case of perjury, where 
his name has been put into a subpoena as witness, are not limited to his 
costs as a witness only, although not bound over by the magistrates to 
prosecute. R. v. Sheering , 7 C. & P. 440. 

Under s. 28, rewards may be given to witnesses, although they have 
not been put to expense. R. v. Barnes , 7 C. & P. 166. 

But where the facts on which such an application is made do not 
appear in evidence, they must be laid before the Judge upon affidavit. 
R. v. Jones , 7 C. & P. 167. 

On an indictment for an attempt to murder by suffocating, the allow- 
ance for extra expenses for apprehending the prisoner is within the spirit 
and intention of the 7 Geo. 4, c. 64, s. 28, though not within the words. 
Darkin*s Case , 2 Lew. Cr* Cases, 164. 

Under the word “ exertions,” in 7 Geo. 4, c.t>4, s. 28, a gratuity was 
awarded to a prosecutor for his courage in apprehending the prisoner. 
Womersleys Case , 2 Lew. Cr. Cases, 1,62. 

The phrase “ bullock stealing,” in the 7 Geo. 4, c. 64, s. 28, applies to 
give the rewards mentioned in all cases of cattle of that description, as 
cows, heifers, Ac. R . v. Gillbrass , 7 C. & P. 444. 

A party bound over at the quarter sessions to prosecute at the superior 
court is entitled to his expenses. R. v. Fawie, 7. C. & P. 1 36. 

Expenses of medical witnesses on inquests are regulated by 6 & 7 
Will. 4, c. 89. 
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Witnesses for the Prisoner , p. 85. 

The Court directed the governor of the gaol to attest a power of 
attorney, to enable a prisoner to obtain funds out of a savings bank, to 
enable him to conduct his defence, or for paying a bond fide debt. IL v. 
Coxon , 7 C. & P. 651. 

And where, from the lapse of time, it might be presumed that the 
prisoner obtained a portion of the money found in his possession from 
other sources than the commission of the crime charged, the Judge 
ordered five pounds to be given up for his defence. R . v. Rooney , 7 
C. St P. 5 16. 

Subpcena duces tecum , p. 87. 

It is no sufficient answer for a witness not obeying a subpcena duces , 
&c. that the instrument required to be produced was immaterial. Doe 
d. Bull v. Kelly , 4 Dowl. 273. 

Upon a question of fraudulent description on a sale of an under- 
tenant’s equitable interest in a lease which he had mortgaged, it was held 
that the attorney of the superior landlord .was not compellable to produce 
the counterpart of the original lease, nor the equitable mortgagee the 
lease; but that on their refusal, on being called as witnesses on their 
subpoenas d. t., secondary evidence of the contents might be given for a 
party who did not claim under it as one of his title-deeds, nor was privi- 
leged as the attorney of another who did. Mills v. Oddy , 6 C. & P. 728. 

On the trial of an information by the attorney -general for penalties, the 
defendant, who had been held to bail, had subpoenaed the officer from 
the Queen’s Remembrancer’s Office to produce the affidavit on which 
he had been held to bail, with a view of being able to give it in evidence 
to cross-examine the person who had made the atfi davit, if he should be 
called as a witness on the trial. The person who made the affidavit was 
called as a witness on the trial, and, for the purpose of cross-examining 
him, the defendant’s counsel wished to put in the affidavit ; held, that 
the officer was bound to produce it, and that the defendant had a right 
to make use of it in this way ; but that if the affidavit was made by 
another deponent besides the witness, and related to other persons besides 
the defendant, the latter would be only entitled to use so, much of the 
affidavit as was sworn by the witness, and as related to the defendant 
himself. Attorney -general v. Bond, 9 C. & P. 189. 

A witness called on his subpcena duces tecum who objects to the produc- 
tion of documents, has no right to have the question of his liability to 
produce argued by his counsel retained for tliat purpose. Doe d. Row 
cliffe v. Earl of Egrcmont, 2 Mo. & R. 386. 

Protection of Witness, p. 91. 

A witness attending an arbitration who stays to wait the event of an 
application to the Court in consequence of a revocation of the submission 
and want of pecuniary means of returning, is not privileged from arrest. 
Spencer v. Newton , 5 Ad. & Ell. 818. 
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Witness —Privilege, p. 91. 

Where a party attending as a witness having struck a party in the 
lobby of the Court, was committed for the contempt, it was held that 
he had the privilege as a witness, redeundo from the Court, when released 
from the imprisonment. R. v. Wiglet/, 7 C. & P. 4. 

Incompetence — Infancy, p. 94. 

The Court, before it will permit a child to be examined as a witness, 
must be satisfied that, from the course of its religious education, it feels 
the binding obligation of the oath ; where, before the fact, there had been 
an absence of all religious education, and the child had only been in- 
structed with a view to being examined, but at the trial showed no real 
understanding on the subject of religion or a future state, the Judge 
refused to allow him to be examined. R. v. Williams, 7 C. & P. 320. 

Competency — Interest must be direct and certain , fyc. p. 105. 

A solicitor is competent in the Ecclesiastical Court as a witness to 
support a codicil, having admitted that he retained the proctor for the 
parties propounding the codicil, but not having admitted his responsibility 
for costs. Allen v. M L Phardu, 2 Curteis, 513. 

Where a witness on the voir dire stated that, as the plaintiff’s agent, 
he had employed the former attorney in the case, since deceased, that he 
had not been released, and no demand been made on him ; held, that it 
not being shown that the witness had clearly made himself liable to the 
deceased attorney, nor under what circumstances the papers in the case 
had been transferred by his representatives to the present attorney, nor 
that the witness was in any way liable to him, and it being equally pro- 
bable that the lien of the former one had been satisfied, the facts were 
not sufficient to warrant the rejection of the witness. Shipion v. Thorn- 
ton, 1 Perr. & Dav. 216. 

Where the lessee entered into an agreement to assign a lease of pre- 
mises to B . upon payment of 1 . by instalments, to indemnify A . 

from liability to the lessor, with a proviso for re-entry on nonpayment 
of any of the instalments ; held to amount to an agreement only, and 
not an actual assignment ; and that in an action by the lessor against 
the first lessee, B. was not incompetent as an interested witness; but 
that if it was equivocal, the objection should be taken on the voir dire , 
to give the witness an opportunity of explanation. Hartshorne v. Watson , 
5 Bing. N. S. 477. 

Where the officer sold the goods taken in execution, after notice of the 
bankruptcy, and paid over the proceeds ; held, that in an action against 
the sheriff for mqney had, &c., the officer being substantially the de- 
fendant in the action, was not a competent witness. Broom v. Bradley , 
8 C. & 1\ 500. 
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Direct and Certain , p. 105. 

The owner of shares in a railway company transferred his shares to 
P. y having been requested so to do, in order to make him a competent 
witness in an action against the company; he stated on the voir dire that 
nothing was said as to their being returned, although he believed that 
there was an understanding to that effect ; that the return depended on 
PJ s honour, but that he would have taken steps to compel the re- 
transfer : the learned Judge rejected the witness, deeming the re-transfer 
to be merely colourable, and the plaintiff had a verdict. The Court of 
Exchequer granted a new trial, on the ground that, although it was per- 
fectly clear that a witness who had really parted with all interest, legal 
and equitable , was competent, yet that the fact was, on the report of the 
learned Judge, left in some degree of ambiguity. Bell v. Hull and Selby 
Railway Company , 6 M. & W. 701. 

Legal Liability resulting , p. 109. 

Trespass for taking and distraining goods, pleas justifying the entry 
and seizure, xst, alleging the plaintiff to be tenant under'a demise from 
the defendant, and rent in arrear ; and 2d, alleging the plaintiff’s father 
to be the tenant, and issues thereon denying such tenancy ; held, that in 
order to show that the plaintiff held under her father, the wife of the 
latter was incompetent to prove the receipt of rent from the plaintiff, as 
tenant to her husband, as the latter would be liable to indemnify the son 
for a payment he was rendered liable to by the father’s default, so that 
she had a direct interest in disproving the father’s tenancy, which was the 
fact in issue. W edgexvood v. Hartley , 10 Ad. & Ell. 619 ; and 4 P. & 
D. 84. 

Liable over 9 p. 1 14- 

In case for the obstruction of an easement, a former joint owner in 
fee with the plaintiff, who had conveyed all her interest in the moiety to 
the plaintiff with a covenant for title, is not a competent witness for the 
plaintiff, nor is rendered so by indorsement under 3 & 4 Will. 4, c. 42, 
ss. 2 6, 27. Steers v. Cartvardine, 8 C. & P. 570. 

In case against a broker employed by the plaintiff* to sell seed, for 
delivering it without payment ; held, that the lighterman and ledgerman 
employed by the defendant in transhipping the seed, being himself liable 
to the plaintiff, if he did so without authority, was an incompetent witness 
to prove acts of the plaintiff sanctioning the delivery. Boorman v. 
Browne , 1 I\ & D. 364. And see Moriah v. Foote , 8 Taunt. 454. 

3 <$• 4 W. 4, c. 42 ; p. 122. 

Plea, in trespass for* breaking plaintiff’s two closes, &c., a public right 
of carriage-way; replication, denying the right; it appeared that the 
closes were in the lordship of T part of the parish of /., and the roads 
of the lordship were proved to have been immemorially repaired by the 
owners and occupiers in the lordship, under an agreement, but that they 

u r 4 
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had latterly been assessed to the parish highway rates ; held, that such 
owners were not competent witnesses on the part of the plaintiff to dis- 
prove the existence of a public way; as 6 verdict for the defendant would 
be evidence of reputation to charge the parish on an indictment for not 
repairing, and for which the witnesses would be liable to contribute ; 
and that the case did not fall within the 3 & 4 Will. 4, c. 42, nor were 
they rendered competent by 54 Geo. 3, c. 170, s. 9. Fowler v. Port , 7 
C. & P. 792. And see Oxen den v. Palmer 9 2 B. & A. 236. But see 
stnt, 3 & 4 Viet. c. 26, s. 1 ; supra , vol. i. p. 161. 

In an action on a warranty of soundness, the unsoundness being a 
cough, the party who had sold the horse originally to him to prove the 
soundness at the time of the sale to him, was held to be incompetent. 
Biss v. Mountain , 2 M. & R. 302. 

In case for an injury to the plaintiff’s cart, by driving against it, held 
that the plaintiff’s servant, who was driving his cart at the time, was 
incompetent without a release. Harding v. Colley , 6 C. & P. 664. And 
see Wake v. Lock , 5 C. & P. 454. 

Where an Act of Parliament adopts a new rule of evidence, the Court 
of Equity adopts it ; held, therefore, that the evidence of an interested 
witness might be read in a suit, and the entry required made. Wheat v. 
Graham , 7 Sim. 61. But see Warren v. Tayor , 8 Simons, 599. 

Plea in trespass justifying under a right of way for persons inhabiting 
houses within M. on foot and with horses, for the purpose of carrying 
goods from a road called N . over the close, &c. unto a navigable river, 
it was held that an inhabitant householder in M. was a competent witness 
under 3 & 4 Will. 4, c. 42, s. 26. Knight v. Woore , 7 C. & P. 259. 

In assumpsit , for clothes supplied to the defendants servant, the ser- 
vant is a competent witness for the plaintiff, on indorsing his name on the 
record. Robinson v. Ferreday 9 8 C & P. 752. 

The deposition of a witness examined on interrogatories jointly in- 
terested with the defendant, may be read in evidence for the defendant, 
the name of the deponent being indorsed on the record, under stat. 3 & 4 
Will. 4, c. 4, s. 27. Adams v. Garrard , 2 M. & R. 400. 

Time of Objecting 9 p. 137. 

Where a witness has been called, and after he has been dismissed by 
the party calling him, it is discovered from private information, that the 
witness is incompetent, from interest, and the party for whom he appears 
recalls him merely to inquire as to the existence of his interest, the 
objection to the incompetency will not be allowed to prevail. Fellingham 
v. Sparrow , 9 Dow!. 141. 

Where after a witness for the plaintiff had been ^examined, it was pro- 
posed to prove that he was the real plaintiff on the record ; held, that 
such evidence was properly rejected, as the objection ought to have been 
taken on the voir dire . Dewdeney v. Palmer , 7 Dowl, 177 ; and 4 M. & W. 
664. 
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The competency of o witness may be tried either by examining him 
on the voir dire , or* by evidence aliunde . Wakefield' a Case , 2 Lew. Cr. 
Cas. 279. 


Release , p, 138, 

Where a witness had rendered himself liable to the attorney, held, 
that a release by the latter “ of all fees, costs, and charges/' was suffi- 
cient to render him competent. Doe v. Allbutt, 6 C. & P. 131. 

A release executed by several commoners of their separate rights of 
common over the same waste, is sufficient to make them all competent 
witnesses in an action touching the extent of the waste, though there be 
only one stamp. Carpenter v. Buller , 2 M. & R. 298. 

A release of a part-owner generally from all demands, will make him a 
competent witness, he not being a party on the record. Harrison v. Gor- 
don, 2 Lew. Cr. Cas. 290. 

Where a witness on the voir dire says he is released, if the release be 
in court, the insufficiency of the stamp may be objected to as insufficient, 
but if it be not in court, he may be examined without producing it. 
Quartermnn v. Cox , 8 C. &: P. 97. 

In an action for wages by the plaintiff, against the defendant as one of 
the provisional committee of a joint stock company intended to be esta- 
blished, the defendant called as a witness a party who on the voir dire 
admitted that he was a member “of such committee ; held, that the com- 
pany not having been established, although he might be liable as a co- 
contractor, he was not as a co-partner, and upon a release executed was 
a competent witness. Beckett v. Wood , 6 Bing. N. C. 380. 

A butcher sued three of the directors of a Zoological Society for goods 
supplied for the animals. For the defence a witness was called to prove 
that the plaintiff was a shareholder in the society. The witness was him- 
self a shareholder, and had been released by one of the defendants ; held, 
that the witness was not competent without being released by all the three 
defendants, but that he would be so if released by all three defendants, 
without being released by the other shareholders. Betts v. Jones , 9 C. 
& P. 199. 

Where a witness (an accommodation drawer) appeared to be incompe- 
tent on the record, but stated that he had a release, and his name was 
indorsed on the record ; it was held, that it was not necessary to produce 
the release. Lunniss v. Row, 2 P. & D. 538. 

Bailiff \ p. 150. 

The officer sold the goods taken in execution, after notice of the bank- 
ruptcy, and paid over the proceeds ; in an action against the sheriff for 
money had, being substantially the defendant in the action, he is not a 
competent witness. Broom v. Bradley , 8 C. & P. 500. 

Where after a decree in a creditor’s suit, u plaintiff moved to examine 
a co-plaintiff as a witness before the Master in proof of his debt ; held, 
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that in the event of the ultimate dismissal of the suit, being liable to 
costs, he could not be examined. Edwards v. Goodwin , xo Sim. 123. 

Creditor , p. 151. 

A creditor of an insolvent, in a suit by his assignees, is an incompetent 
witness for the plaintiff, and is not made competent by 3 & 4 Will. 4, 
c. 42, ss. 26, 27. Holden v. Hearn , 1 Beav. 445. 

Criminal Proceedings , p. 152. 

Where one of several defendants, in an action which had been tried, 
was offered as a witness on an indictment for perjury preferred against a 
witness in the action, held that he was not rendered incompetent merely 
on the ground of the debt and costs not having been paid, and that a bill 
in equity had been filed ; but that if the witness expected that the party 
would be called on a similar action coming on for trial, it would be such 
an immediate interest as would disqualify. R. v. Hulme , 7 C. & P. 8 ; 
questioning JR. v. Dalhy , Peake, N. P. C. 12 ; and R . v. Eden , 1 Esp. 
N. P. C. 97. 

Devisee , p. 156. 

In an action of debt against a devisee on a bond of his testator, in 
which the question is whether the signature of the testator is a forgery 
or not, a party entitled, under the testator’s will, to an annuity charged 
on his real estate, is not a competent witness for the defendant. Bloor v. 
Davies , 7 M. & W. 235. 

Inhabitant , p. 159. 

Hated inhabitants held admissible to prove that the premises sought to 
be recovered in ejectment by parish officers, is parish property. Doe v. 
Adderley, 3 Nev. & P. 629 ; S. P. Doc v. Bowles , lb. C32 ; overruling 
Oxcndcn v. Palmer , 2 B. & Ad. 236. 

Where in replevin on a warrant to levy a highway rate, the defendant 
in support of his cognizance called the surveyor as a witness 5 held, that 
his incompetency on the ground of being an inhabitant was removed by 
54 Geo. 3, c. 170, s. 9 ; held also, that a demand of the rate by one of 
the two surveyors appointed to the office, was sufficient Morrell v. Mar- 
lin, 6 Bing. N. C 373 ; and 8 Sc. 688. 

In ejectment for a parish house, held, that since the 54 Geo. 3, c. 170, 
s. 9, a parishioner having valuable property was a competent witness. 
Doe v. Murrell , 8 C. & P. 1 34. 

And see the stat. 3 & 4 Viet. c. 2C, s. 1, supra , Vol. I. 161. 

Joint Interest , p. 161. 

One of several defendants in an action e» contractu, suffering judgment 
by default, is not a competent witness for the plaintiff to prove the other 
defendant’s liability as co-partners. Green v. Sutton, 2 Mo. & R. 2G9. 

Where A., one of two partners, on entering the partnership, borrowed 
a sum of C., and gave her his note, which, after the dissolution, was 
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indorsed to 2?., the continuing partner, and by him set off against a 
demand arising out of the partnership ; held, that 2?.’s liability to C. being 
independent of the result of the action between the partners, C. was a 
competent witness for J3. to prove the loan and transfer of the note to 
him. Hatcher v. Seaton , s M. & W. 47. 

In an action on a charter-party, a joint-owner with the plaintiff, 
'although not a registered one, held not a competent witness for the plain- 
tiff without cross-releases. Jackson v. Galloway, 8 C. & P. 480. 

In assumpsit for repairs against a partowner, after a release, a co-part- 
owner was a competent witness for the defendant. Jones v. Pritchard , 
2 M. Sc W. 199. 

In case for infringing a patent, the purchaser of a license to use it, is a 
competent witness for the plaintiff. De Rosne v. Fairlie, 1 Mo. Sc It. 
457- 

Where upon the. retirement of one partner, A., the continuing one, B ., 
admitted another, C., and upon the latter partnership being dissolved, B . 
became bankrupt ; held, that B . was not a competent witness to prove an 
agreement by B. and C., to indemnify A. against the partnership debts 
of A. and B., as tending to exonerate himself. Warren v. Taylor , 8 Sim. 
599; and 1 Coop. 174. And such agreement founded on a purchase of 
an interest in the concern was not a mere guarantee within the Statute of 
Frauds. 


Legatee, p, 167. 

The estate of a deceased party being liable to the reasonable expenses 
of the funeral, and not beyond, held, that a residuary legatee was an in- 
competent witness to fix the whole charge of the undertaker’s bill on the 
defendant, who ordered it. Green v. Salmon , 3 Nev. Sc P. 388. 

In an action by a bond creditor of the testator against the devisee of 
his real estate, the question in issue being as to the signature of the 
testator to the will being a forgery ; held, that a party claiming, under 
the will, an annuity charged on the real estate, having a direct interest 
in the result of the suit, was incompetent. Bloor v. Davies, 7 Mees. Sc 
W. 235. 

Overseer , p. 168, 

Where an overseer was called to prove the notice of appeal ; held, that 
he was properly rejected, none of the statutes rendering him (a party to 
the appeal) competent, and there being no distinction as to mere prelimi- 
nary matters. R. v. Bath Recorder , Sfc.* i Pcrr. Sc Dav. 460. 

Party , p. 168. 

Under circumstances, where parties in a suit charging fraud are made 
defendants, who might otherwise have been examined as witnesses, the 
House of Lords will direct issues to be tried, and such parties examined. 
Rhodes v. De Beauvoir , 6 Cl. & Fi. 532. 
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Remainder-man, p. 168. 

In an action by a landlord for waste, by his tenant, the landlord being 
tenant for life, held that the remainder-man was a competent witness, the 
damage going to the executor of the tenant for life, and not to the 
remainder-man. Leach v. Thomas , 7 C. & P. 3*21. 

Trustee , p. 168. 

Covenant against the representative of a deceased assignee of the 
lease; plea, that the. assignment was made to the deceased, and S., who 
was still alive, issue denying such assignment ; S. .is a competent witness 
to prove that he never accepted the trust nor acted under the assignment. 
Fowler v. Round , 5 M. & W. 478. 

In a suit to set aside deeds executed by a party alleged to be lunatic, 
a trustee, although not personally interested, but assisting in procuring 
the execution, is not a competent witness for the parties taking benefi- 
cially under such deeds, and the husband’s competency failing, his wife 
must also be rejected. Frank v. Mainwaring , 2 Beav. 126. 

Leading questions on Examination in Chief, p. 170. 

The Court will not direct the name of a witness to be struck off the 
back of the indictment, being the brother of the prisoner, if he showed 
any unfair bias, he might be cross-examined by the counsel for the 
prosecution. R.-v. Chapman , 8 C. & P. 558. 

Leading Questions — Unwilling Witness , p. 170. 

The situation in which a witness stands with respect to either party, 
gives no right to cross-examine, unless the witness shows himself an un- 
willing one, nor can evidence be given for the sole purpose of discrediting 
him, though others may be called to prove the facts denied, and so inci- 
dentally to discredit the witness. R . v. Ball , 8 C. & P. 745. 

There is no distinction between civil and criminal cases as to cross- 
examining, with the Judge’s leave, a party’s own witness when unwilling. 
Jl. v. Murphy , 8 C. & P. 297. 

Question of Skill , p. 1 74. 

A nautical witness cannot be asked on the trial of an action for the 
negligent management of a ship, whether he thinks, having heard the 
evidence in the cause, that the conduct of the captain was correct t)r not. 
Sills v. Brown , 9 C. & P. 601. 

May refresh his Memory , p. 175. 

A witness was not allowed to refresh his memory from a paper written 
by himself, but not contemporaneously with the transaction. Steinkdler 
v. Newton, y C. & P. 313. 
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A witness may refresh his memory from the notes of counsel taken at 
a former trial. Lawes v. Reed , 2 Lew. Cr. Cases, 152. 

So a witness was allowed to refer to his deposition taken before com- 
missioners, to refresh his memory as to a date, but not to go through the 
whole. Smith v. Morgan , 2 Mo. & R, 259. 

A., a surveyor, made a survey, a report of which he furnished to his 
employers; being afterwards called as a witness he produced a printed 
copy of this report, on the margin of which he had, two days before, to 
assist him in giving his explanations as a witness, made a few jottings. 
The report was made iip from his original notes, of which it was in sub- 
stance, though not in words, a transcript; held, that he might look at 
this printed copy of the report to refresh his memory. Home v. Macken- 
zie , 6 Cl. & Fi. 625. 

Queere , whether in a criminal case the prisoner's counsel may submit 
a deposition to the witness on cross-examination, to refresh his memory. 
Denied by Parke, B. and Coltman, J., York Summer Assizes 1837. Pat- 
teson, at a former assizes, had ruled the other way, and in a subsequent 
case at the same assizes Parke, B. and Coltman, J. allowed it to be done. 

Boundary — Verdict , p. 181. 

Where the boundary between two manors is shown to be a natural 
boundary, upon a question as to the boundary of one of those manors 
and an adjoining one, the finding of the former by commissioners of 
boundaries is admissible in evidence, to enable the jury to say whether 
the continuation of the natural boundary is not also the boundary between 
the latter manors ; held also, that although the verdict might not strictly 
be evidence of reputation, yet that it was a record of proceedings of such 
a public nature as to make it admissible. Brisco v. Lomax , 3 N. & P. 
388. 

Upon a question of boundary between two farms, evidence of the boun- 
dary of the plaintiff's farm having been given that it was the same as that 
of a hamlet ; evidence of reputation as to the boundary of the hamlet is 
receivable as of a fact relevant to the issue. Thomas v. Jenkins , 1 N. 
& P. 588. 

Where, upon a former issue, on a question of boundary in an action 
by a third party against the plaintiff, he obtained a verdict, the cause 
having been referred ; held, that in the action by the plaintiff against the 
defendant, raising the same issue', the verdict in the former action was 
receivable as evidence of reputation, but not the award, which was only the 
finding of an individual ; also, that an ancient presentment by the homago 
of a manor, in the form of a book, in which the boundaries were set out, 
and concluding with an alphabetical list of the parishes and tenants, but 
the latter part, containing the name of the parish in dispute, mutilated, 
was admissible as evidence of the reputed boundary, the part relating to 
the boundary being perfect. Evans v. Rees , 2 P. & D. 627 ; and 10 Ad. 
& Ell. 151. 
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A perambulation by the lord, including the locus in quo , was held to 
be admissible as evidence of assertion of ownership, although no person 
was present on the part of the plaintiff, nor any proof given that he 
knew of the perambulation. Woolvoay v. Rovoc , 1 Ad. & Ell. 114. 

Custom — Reputation , p. 181* 

In an action of trover, by the lessee of the tolls of tin mines held under 
the Duchy of Cornwall, upon the question of admissibility of the ancient 
answers of conventionary tenants of the manor, stating the rights of the 
lord ; held, that being made by persons under whose estates the minerals 
lay, with respect to which the alleged customs existed, they were suffi- 
ciently connected with the subject to make their declarations evidence as 
reputation of the custom ; but not where they stated facts only; and 
reputation is admissible, although not supported by usage, nor confirmed 
by proof of facts ; held also, that the declarations of the lord of the manor, 
as to the extent of his rights, were inadmissible ; aliter, as to the extent 
of the wastes only ; where a lease had been surrendered, and was entirely 
at an end, and a new grant made; held, that any admission by the grantor 
prior to such latter grant, respecting the subject granted, was evidence 
against the grantee, who claimed by title subsequent under the grantor. 
Crease v. Barrett , 1 Cr. M. & R. 919. 

To negative, fyc. 

Reputation being admissible evidence to establish a public right, is 
equally admissible to negative a right : upon a question, therefore, whe- 
ther land on a river was a public landing-place or not, reputation that it 
was the private landing-place of the defendant and his predecessor, is 
admissible. Drinkwater v. Porter , 7 C. & P. 181. And see R . v. 
Suit 071, 3 N. & P. 569. 

Lis mota 9 p. 182. 

Declarations of deceased members of a family, in matters of pedigree, 
are inadmissible if made after the state of facts had arisen on whioh the 
claim was founded, which for that purpose was to be deemed the com- 
mencement of the lis mota . Walker v. Beauchamp , 6 C. & P. 560. 

Not Examined in Chief, p. 186. 

A witness called under a mistake of counsel, as to his being able to 
speak to a transaction, is not liable to cross-examination, though sworn, 
if the mistake be discovered before any question is put. Wood v. 
Mackinson , 2 Mo. & R. 273. 

Where a witness on the bill was tendered, but not examined by the 
counsel for the prosecution, it was held that he might be cross-examined 
after being examined for the prisoner. R . v. Harris , 7 C. & P. 581. 

Where a witness called and sworn, and having answered an immaterial 
question, was stopped by the Judge, it was held that this did not give 
a right to cross-examine him. Creevy v. Carr, 7 C. & P. 65. 
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Cross-examination , p. 18G. 

Upon a joint plea of not guilty, the counsel of each defendant is not 
allowed either to cross-examine or address the jury separately. Seale v. 
Evans and another , 7 C, & P. 593. Q u . And see tit. Arguments of 
Counsel. 

Witnesses to character should only be cross-examined as to some 
distinct matter intended to be charged. R. v. Hodgkiss , 7 C. & P. 298. 

In trespass for false imprisonment on a criminal charge, the defendant 
cannot cross-examine as to the bad character of the plaintiff, nor as to 
previous charges made against him. Downing v. Butcher , 2 M. & R. 374, 

A witness may be asked as to the circumstances on which he founded 
a particular belief. R . v. Murphy, 8 C. & P. 297. 


Separate Examination, p. 188. 

Either party, at any period of trial, may require witnesses to be ordered 
out of Court. Southey v. Nash , 7 C. & P. 632. 

Cross-Examination as to Collateral Facts, p. 189. 

A witness cannot be examined as to what another witness said on other 
occasions than that which is the subject of the trial. R. v. St. George, 
9 C. &c P. 483. What a witness has said at other times, is only matter 
for the cross-examination of the witness himself, lb. 

A witness to character cannot be contradicted as to facts collateral to 
the issue upon the record. Lee's Case , 2 Lew. Cr. Cases, 154. 

Facts collateral to the issue upon the record cannot be given in evi- 
dence to discredit a witness. Harrison v. Gordon and others, 2 Lew. Cr. 
Cases, 156. 

Counsel may, on cross-examination, inquire as to a fact, although 
appearing to be irrelevant, if he undertake to show, by other evidence, 
that such fact is relevant to the issue. Haigh v. Belcher, 7 C. Sc P. 389. 

The daughter, in an action for seduction, denies, on cross-examination, 
that she knows M. N., not having been cross-examined as to statements 
by her relating to M. N., evidence of the fact is inadmissible. Carpenter 
v. Wahl , 3 P. & I). 457 ; 11 Ad. & Ell. 303. 

Where upon cross-examination of the witness, with the view of discre- 
diting him, he was asked if he would swear he had not said so and so, he 
replied he would not swear ; held, that the party could not be called to 
contradict him, unless he swore positively to the fact. Long v. Hitchcock , 
9 C. & P. 619. 

A Witness is not compellable, 8 $c., p. 191. 

But in case for a libel on the plaintiff as a high constable, purporting 
to be a memorial from the vestry of P., the vestry clerk cannot refuse to 
produce the vestry books. Bradshaw v. Maples , 7 C. & P. 612. 

Cross-examination as to Writings, p. 199. * 

Where a paper is put into a witness’s hand, and his cross-examination 
upon it entirely fails, the opposite counsel is not entitled to look at it. 
R. v. Duncombe , 8 C. & P. 3^9* 
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A letter having been put into a witness’s hand, on cross-exam ination, 
to read, and questions founded on it, a counsel is not bound to have the 
letter read until after he has addressed the jury. Holland v. Reeves , 
7C.&P.36. 

As to cross examination in criminal cases in respect of depositions, see 
the resolutions of the Judges, supra , i.429, 1 Ry. & M. 495; 7 C. & R. 
67 6. 

Counsel can only cross-examine from depositions, by making them 
evidence, and giving the right of reply ; but Judges are not bound by 
the resolutions adopted upon the passing of the Prisoners* Counsel Bill, 
and may in their discretion question the witness as to the discrepancies : 
where cross examinations of witness are not returned in the depositions 
by the magistrates, counsel may cross-examine as to them. R. v, Edwards , 
8 C. & P. 26. 

A witness cannot be asked as to what he did or did not state before 
the magistrate ; the deposition must be first put in, and read over to him, 
R. v. Taylor, 8C.&P. 726. 

Where some of the statements made by the prosecutrix, on a charge of 
rape before borough justices, were taken down, but not signed nor read 
over, others not, and the prisoner was discharged, but afterwards again 
taken before the county justices and committed for trial ; held that she 
might be questioned as to the statements so at first made by her, without 
producing the paper. Reg. v. Griffith, 9 C. & P. 746. 

Where a party made an affidavit, used on a motion for a new trial, and 
an office copy was upon summons admitted to be a true copy, it was held, 
that the party being called as a witness on the second trial, might be 
cross-examined upon the office copy, without producing the original affi- 
davit. Davies v. Davies , 9 C. & P. 253. 

Where depositions have been taken and lost, a witness may be cross- 
examined from copies. R. v. Shellard , 9 C. & P. 277. 

A prisoner’s counsel has no right to ask a witness for the prosecution, 
whether he has always told the same story, the question ought to be, 
u Have you always said so except before the magistrates ?*' Ib . And 
see R. v. Holden , 8 C. tk P. 606. 

In a case of rape it appeared that the prisoner had been taken before 
the mayor of N., charged with this offence, and that the prosecutrix was 
then sworn and her statement taken down by the mayor, who then asked 
her some further questions, the answers to which were not taken down, 
and the prisoner was discharged. That which was taken down by the 
mayor was not read over to the prosecutrix, neither was it signed by her 
or by the mayor. The prisoner was afterwards committed for trial by 
other magistrates ; held, that at the trial the prisoner’s counsel might 
cross-examine the prosecutrix as to what she said before the mayor of 
N. without the production of that which was taken down in that exami- 
nation. R. v. Griffiths , cf C. & P. 746. 

A witness at the trial gave evidence which was different from her depo- 
sition before the magistrate. The deposition was signed by a mark, which 
she denied to be hers. Neither the magistrate nor his clerk were at the 
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trial; but a constable proved that he was at the examination, and heard 
her deposition* read over to her, and saw her with a pen in her hand, but 
did not see her make her mark. He also proved the magistrate’s signature, 
and after reading the deposition (which preceded his own, which he had 
signed) he stated that he believed that that was the deposition which was 
read over to |he witness ; this deposition may be read to the witness by 
the officer of the court for the Judge to examine her upon it. II. v. 
Hallery 9 G. & P. 748. And see further as to cross-examination, from 
the contents of an affidavit made by the witness, The Attorney -general v. 
Bond , 9 C. & P. 189. 

Re-examination , p. 208. 

Where the plaintiff’s Witness had in chief stated the defendant to be 
the party with whom he contracted on behalf of the plaintiff, which was 
contradicted by the defendant, the defendant having afterwards come 
into Court; it was held, that the witness could not he re-examined to 
speak more positively as to identity. Roe v. Day, 7 C. & P. 705, 

The defendants having cross-examined the plaintiffs’ witnesses, to 
show a custom in the Canada trade to carry a deck cargo, it is compe- 
tent to the plaintiffs, in order to rebut the inference sought to be raised, 
to inquire whether, where the deck cargo was lost or thrown overboard, 
it was not usual for the shipowner to pay for it. Gould v. Oliver , 2 Scott’s 
N. R. 241. 

The counsel calling* a witness, who gives adverse testimony, cannot, 
on re-examination, ask whether the witness had not given a different 
account to the attorney. Whiter v. Butt, 2 M. &c R. 357. 

The plaintiff’s brother (examined on interrogatories) was cross-examined 
as to a conversation which the plaintiff represented himself to have had 
with the defendant relative to the matter in question ; nothing of import- 
ance having been elicited, he was required, on re-examination, to state 
the whole of the conversation ; he did so, and thereby proved an admis- 
sion by the defendant of a material fact : it was held, that the evidence 
was legal, hut that being mere evidence of a statement made by the 
plaintiff, not on oath, it was entitled to little consideration by the jury. 
Gtvyn v. Sir W . Houston 9 2 Scott’s N. R. 548. 

On the trial of A., for attempting to discharge loaded arms at JB., /?., 
with a view to discredit his evidence, was cross-examined as to whether 
he had not used violent language towards his father, which he admitted; 
on re-examination, B. may be asked as to how his father had acted 
towards him before he used the language that he had been cross-examined 
to. R. v. St. George , 9 C. & P. 483. 

Laying ground for contradiction , p. 213. 

The general rule is, that, if a party to a cause wishes, on the trial, to 
impeach an adverse witness by proof of his having%sed certain expres- 
sions, the witness himself must first be asked whether he used them. 
Where the witness’s moral character is relevant to the issue, such expres- 
sions may, it seems, be proved without the previous inquiry, if they tend 
vol. 1 . S s 
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merely to disgrace tlie witness by showing that he has made unbecoming 
declarations. But even if they be of such a nature, the introductory 
question must not be dispensed with if they tend likewise to contradict 
some part of the witness’s evidence. Therefore, in an action against A . 
for seducing and getting with child the plaintiff’s daughter, which facts 
the daughter proves, the defendant cannot give evidence that she has 
talked of B, as her seducer and father of her child, unless she be first 
asked in cross-examination whether she ever used those expressions. 
Carpenter v. Wall , 11 A. & E. 803. 

A witness cannot be called to contradict another with respect to a 
statement suggested to have been made, if there be not an express denial 
by the party who is supposed to have made it, of his having done so. 
Long v. Hitchcock , 9 C. & P. C19. But see Crowley v. Page , 7 C. & P. 
701 ; supra , vol. i. p. 213. 

Evidence in contradiction , p. 214. 

Evidence of statements made by a winess on other occasions relevant 
to the matter in issue, and inconsistent with his testimony on the trial, 
are always admissible, whether parol or written ; in the former case he 
must be asked whether he ever used the expressions suggested to a party 
named, or under other circumstances, mentioned sufficient to fix the 
occasion ; in the latter the writing must be put in his hand, and he may 
be asked if it is in his handwriting ; if he admits the conversation or 
writing, no other evidence of it need be given. Crowley v. Page , 7 C. 
& P.789. 

Evidence in contradiction — the particular Words, S^c. p. 214. 

In the case of Hullctt v. Cousins , 2 Mo. & R. 238, it was ruled that 
where a witness on cross-examination denies having made particular 
statements, and a witness is called to prove he did, the particular words 
cannot be put, but he must be asked what passed. 

A Party not allowed to discredit his own Witness , Sfc. p. 215. 

Where a party has placed a witness in the box as a witness of credit, 
he cannot be impeached by calling witnesses to show that he has given a 
different account, and it makes no difference that the fact is elicited upon 
cross-examination. Holdsworih v. Mayor of Dartmouth, 2 Mo. & R. 153. 

Whose Name was indorsed on the Indictment , p. 217. 

The general result of the authorities regarding the practice of calling a 
witness whose name is indorsed on the indictment, seems to be, that as 
stated in the text, it is competent to the Judge to call the witness, and 
as it seems, to the prosecutor’s counsel to contradict the witness, and that 
the calling such a witness is discretionary on the part of the prosecutor’s 
counsel. The counsel for the prosecution declined to call a witness bound 
over to the assizes, <pd whose name was on the bill. Lord Lyndhurst held 
the prosecutor was not bound to call the witness, but called the witness 
on the part of the Crown. R, v. Maddox and others , Lancaster Sum. 
Ass. 1834. 
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The calling of a witness, whose name is on the back of the indictment, 
for the other side to cross-examine, is by no means of course. It is dis- 
cretionary even in felony, but it is a discretion always exercised, and it 
seems that the same discretion may well be exercised in misdemeanor. 
JR. v. Vincent, g C. & P. 91. 

But see R, v. Jordan , 9 C. & P. 1 19, where it is said to be incumbent 
on the prosecutor to put every witness examined before the grand jury 
into the box, whether his evidence be favourable or otherwise. 

In criminal cases, though the counsel for the prosecution may content 
himself with putting into the box a witness whose name is on the back of 
the bill, without asking him any questions on the part of the prosecution ; 
yet, semble , that it is better that he should be examined, whether his 
evidence be favourable to the prosecution or not, as the only object of 
the investigation is to discover the truth. JR. v. Bull, 9 C. & P. 22. 

Public Judicial Document , p. 223. 

Where a plan has been filed in support of a motion at the instance of 
a particular party, and which has been disposed of, the Court will not 
allow that plan to be taken off the file at the instance of the same party, 
in order to enable him to make his defence to another proceeding. Price 
v. Seeley , 8 Dowrl. 653. 

Gazette , p. 223. 

A declaration alleged the division of a parish into several distinct 
parishes by order of the King in Council, under 58 Geo. 3, c. 45 ; held, 
that the allegation could not be proved by the production of the Gazette 
containing a copy of such order. 

Public Books , fyc. p. 228. 

To prove the acceptance of stock, and identity of the party, a copy of 
the entry, and evidence of the hand-writing, by a party who had in- 
spected the entry itself in the bank books, is admissible, without pro- 
ducing the books themselves. Mortimer v. M^Callan, 6 M. & W. 58. 

Public Acts of the Croton, p. 235. 

In the absence of any patent of creation to support a claim to a peer- 
age, an instrument under the great seal of Scotland, produced from the 
repositories of the heir of entail of the family property, was held to be 
admissible as evidence of the creation of such peer, with limitations in 
tail male, as therein .stated. Huntley Peerage, 4 Cl. & F. 349. 

Journals of the House of Lords . 

An entry in the Journals of the House of Lords, reciting the limita- 
tions in a patent of peerage, was admitted by the Committee of Privi- 
leges, without producing the patent itself. Lord DufferirCs Case , 4 Cl. 
& F., p. 568. 

Book of Duchy Officer, p. 235. 

In an action to try whether the Queen, in right of the duchy of Lan- 
caster, has the right to appoint coroners for the duchy, the plaintiff 
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insisting that in former times an officer of the duchy, called the feodary, 
discharged the duties of coroner; held, that a manuscript book, written 
by one /. S. (a feodary in the reign of Queen Elizabeth), and purporting 
to contain an accouut of the duties of his office, and precedents relating 
thereto, was not receivable in evidence for the plaintiff, who claimed to 
be duchy coroner, although such book had been kept in the duchy office 
and referred to there as a book of authority. Jewison v. Dyson , 2 M. & 
R* 377 * 

Note Or) continued , p. 237. 

It has been frequently asserted that this valuation was too low. See 
Weston v. Voughton , cited Phill. on Ev. 588, note (2), in which Lord 
Tenterden observed that it had been generally supposed that Pope 
Nicholas's valuation was too low. See also Chapman v . Smith, 2 Ves. 
Sen. 506 5 Bree v. Becky 1 Cr. & J. 267 ; 6 Price, 483. 

Note (c) continued, p. 337. 

See Roe v. Ireland , 11 East, 283, where Lord Ellenborough observes 
upon the extreme accuracy of the Parliamentary survey. Blundell v. 
Howard, 2 M. & S. 294 : where the same learned Judge observes that 
the silence of that survey as to a modus affords strong evidence against 
its existence. 

Commission could not be found, p. 238. 

But upon a question of the locus in quo , being parcel of and within a 
manor, formerly part of the Duchy of Lancaster, a document produced 
from the Duchy-office, purporting to be a survey, temp. Eliz., by J . N., 
deputy to the surveyor-general, and signed by persons described as jurors 
of the Court of Survey, who presented the boundaries, but there was no 
inquisition nor commission for making it, although there appeared an 
order by the Queen for payment for making it, was held to be inadmis- 
sible. Evans v. Taylor , 3 Nev. & P. 174. 

Where a document purporting to be an exemplification of a commis- 
sion, temp. Eliz., was produced from the proper custody, but the seal 
was gone from the usual slip of parchment annexed, the Court held that 
a complete exemplification might be presumed. Beverley v. Craven , 
2 M. & R, 140. 

Place of Deposit , p. 239. 

Where, on a former reference of the same cause, the defendant had 
consented to admit in evidence a will in the custody of B ., a party who 
appeared to be hiafctn or tgagce, and on the trial afterwards the plaintiff's 
attorney producing the will, admitted that he had received it from B ., 
was held to be sufficient primd facie evidence of proper custody to ren- 
der it admissible. Doe v. Owen, 8 C. & P. 751. 

Public Registers , p. 243. 

The rule as to proof Of marriages, births, &c. by the registers in the 
absence of living witnesses, held not to apply to Ireland, where such have 
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not been duly kept ; and copies therefore of instruments, and evidence 
of reputation, were received after proof of no registers found after proper 
search. Vaux Peerage , 5 Cl. & F. 526. 

The 6 & 7 W. 4, c. 86, s. 20, makes it imperative on the parlies named 
to give information to enable the registrar to make a registry of birth, 
upon his requesting it to be given, and an indictment lies against the 
party refusing, although the child may have been already registered in 
the parish registry. R. v. Price , 3 P. & D. 421 ; and 11 Ad. & Ell. 
727. 

Where the Act for inclosing the Bedford Level directed that all con- 
veyances of the allotments to the then Earl of B., or any part thereof, 
entered with the registrar, should have the same force and effect as if 
enrolled in one of the King’s courts of record ; and that no lease of, or 
charge thereout, should be of force but from the time of its being so 
entered with the registrar ; held that the conveyances, though not 
registered, were nevertheless valid, except as to entitling the grantees to 
the privileges conferred by the Act. Willis v. Brown, 10 Sim. 127. 

As to non-parochial registers made evidence, and the mode of giving 
those registers and extracts from them in evidence, in the courts of 
common law, and at the sessions, and the places of deposit of the 
registers of the Jews, the India registers, and the registers of British 
embassies and factories abroad, see 3 & 4 Viet. c. 92. 

An examined copy of the register of marriages kept in Barbadoes is 
admissible. Cood v. Cood , 1 Curt. 755. 

A Fleet register of marriages is not evidence for any purpose. Doe v. 
Gatacre, 6 C. & P. 578. 

Commissioners * Books, p. 251. 

A Dock Act requires that the directors shall keep a regular minute and 
entry of the orders and proceedings at every meeting of the directors, 
which shall be signed by the chairman at each respective meeting. 
A signature by the chairman at a subsequent meeting, at which the 
minutes of a former meeting were read over and confirmed, is a sufficient 
compliance with the Act. Southampton Dock Company v. Richards , 1 
Scott, N. S. 2 19. 

Public Histories , p. 251. 

Statements of cotemporary historians are inadmissible in evidenoe, nor 
is a copy from the minutes of the Committee of Privileges of an inscrip- 
tion in a churchyard, then admissible in another case. Vaux Peerage ± 
4 Cl. 6c F. 526. 

Judgment a Bar , p. 25G. 

Where a father during his son’s (an infant) absence abroad commenced 
an action for crim. con., as his prochein amy , held that he was entitled to 
do so, and that the verdict would be a bar to any action by the son on 
attaining full age : the prochein amy is a guardian appointed by the 
Court. Morgan v. Thorne , 9 Dowl. 228. 
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Claiming in Privity, p. 258. 

Where A . after 39 years’ possession by his father S. and himself, mort- 
gaged to S. in fee, and one claiming as heir in tail male brought eject- 
ment, and on reference to a barrister an award was made in his favour, 
it was held that on an action by S. the award was res inter alios . Doe v. 
Webber , 1 Ad. & Ell. 733 ; 3 Nev.& M. 746 ; although S . attended as a 
witness and afterwards laid demises in the name of the mortgagor, lb. 

Manner of the Adjudication , p. 2G5. 

A decree is not evidence unless final. Vim v. Curcll , 6 M. & W. 234. 

The determination of the Privy Council to advise the Crown to grant 
a petition for a charter under the stat. 1 Viet. c. 76, s. 49, is not con- 
clusive as to its validity. Rutter v. Chapman, 8 M. & W. 1. 

The judgment of a foreign court is not binding if constituted by per- 
sons interested in the matter in dispute. Price v. Deivhurst , 8 Sim. 279. 

The Judge of the Belper Court of Requests erected by 2 & 3 Viet, 
c. 18, has no power to alter at one Court without consent a judgment in 
favour of the defendant into a judgment of nonsuit pronounced by mistake 
at another, and if he does and the plaintiff proceeds in a second plaint for 
the same cause of action, the latter proceedings are a nullity, and the 
defendant may so treat them, and the Court of Queens Bench will set 
them aside even after verdict. Webster v. Mason , 8 Dowl. P. C. 705. 

The proceedings by foreign attachment in the Tolzey court, Bristol, as 
set out upon error, appearing to have been commenced without issuing 
and returning a writ of summons ; this Court set aside the judgment 
therein, at the instance of the garnishee. Bruce v. Wait, 1 Scott, N. S. 
81. 

Neither the issue delivered, nor the Nisi Prius record in an action be- 
tween the same parties, is admissible as proof of the facts stated on the 
pleadings, where no judgment had been had. Holt v, Miers , 9 C. & P. 
l£)i- 

Decree of Alimony , Proof of p. 302. 

A decree of the Court of Arches for alimony is not admissible in evi- 
dence without proof of the proceedings in the suit. Where a suit is 
removed by appeal from the Consistory Court to the Court of Arches, 
the judgment of the Court of Arches is not admissible in evidence, with- 
out showing that Court to be duly in possession of such suit by producing 
the proofs of appeal, viz. the transcript of the proceedings sent from the 
Court below. Lcafaw. Marquis of' Westmeath, 2 Mo. & R. 394. 

Inquisition , p. 306. 

Where the inquisition alleged the offence on a day not arrived, by mis- 
takingly using the words “ year aforesaid/' it was quashed. R . v. Mitchell, 

7 C. & P. 800. 

On a coroner’s inquisition, several jurors being of the same name, it is 
not necessary to distinguish them by their trades or places of abode. 
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Where it alleged that parties were feloniously present, then and there 
aiding, &c. $ held insufficient, as the word “ feloniously” only applied to 
the word u present,” and not to the latter words ; but want of time and 
place to the concluding averment, “ and so the jurors, &c.” was held not 
to be material. JR. v. Nicholas , 7 C. & P. 538. 

r If the jurors sign by the initial Christian names, as they usually do, it 
is sufficient if their names appear at length in the body. R. v. Broxenloxo , 
3 P. &D. 52 $ and 8 Dowl. 157. 

Deposition , Evidence of Reputation , p. 319. 

In an action for infringement of a ferry, depositions in a suit in the 
Duchy Court, made after interlocutory orders, for preserving the status 
quo , until a final decision upon the rights of the parties was had, no final 
decree ever being made, is inadmissible as evidence of reputation: a 
judgment of the matter directly in issue, although between other parties, 
being evidence not of any specific fact existing at the time, but of an 
adjudication of a competent tribunal upon the state of facts and the ques- 
tion of usage at that time ; but an interlocutory order of such a nature 
involves no judgment upon the rights of the parties. Pint v. Curcll, 
G M. & W.234. 

Pleadings and depositions, andu decree in a former suit, the same sub- 
ject being in issue, are admissible, as showing the acts of parties who 
had the same interest in it as the plaintiff. Burton , Viscount, v. Lord 
Kingstoji , 4 Cl. & F. 269. 

Examination of Witness , 1 Will. 4, c. 22, p. 323. 

It is no ground of objection to a rule for examining a witness viva voce 
before the master, pursuant to 1 W. 4, c. 22, s. 4, that it is suggested 
that he is unwilling to submit to cross-examination, or that he is the sou 
of the party applying, if he appears to be independent of his father’s 
influence. Carruihers v. Graham and others, 9 Dowl. 947. 

Examination of Witnesses on Interrogatories, p. 323. 

It is sufficient to obtain a commission, that the witnesses are out of 
the jurisdiction, and it is immaterial that the action is of a criminal 
nature*. Norton v. Lord Melbourne, 3 Bing. N. C. 67 ; 3 Sc. 398 ; and 
5 Dowl. 1 8 1 • 

It is not necessary to state the names of the intended examiners on 
applying for a rule for a commission, as it may be done when the rule is 
discussed. Fearonv , White , 5 Dowl. 713. 

The commission directed to judges of a foreign "bourt need not require 
the commissioners to be sworn. Ponford v. O’Comwr, 5 M. & VV. 673; 
and 7 Dowl. 866. 

An order for a commission to examine witnesses abroad was allowed to 
be extended to liberty to cross-examine viva voce , such examinations to 
be reduced into writing, and returned with the commission. Poll v. Rogers,. 
3 Bing. N. C. 780; and 5 Dowl. 632. 
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Where the commission required that when the examinations were taken 
the same should be sent ; held, that copies taken by the foreign Court of 
Commerce, to whom the commission had been directed, and certified by 
their officer, and transmitted under the seal of the Court, could not be 
read. Clay v. Stephenson , 7 Ad. & Ell. 1 85. 

A witness in imminent danger of death examined de bene esse , is living, 
and capable of being examined at the hearing of the cause, such examina- 
tions are inadmissible. Weguelin v. Weguelin , 2 Curt. 263. 

A rule to examine witnesses abroad will be granted, if the names of 
some of the witnesses proposed to be examined are mentioned in the 
affidavits, although the names of others are not. Bercsford v. Easthope , 

8 Dowl. P. C. 294. 

A rule to examine on interrogatories a witness alleged to be confined 
to her bed by infirmity, refused without the affidavit of a surgeon stating 
the nature of the complaint, and belief that the witness would never be 
able to attend the trial. Davis v. Loxv tides, 7 Dowl. 101. And see 
Desmond v. Vallance , 7 Dowl. 590. 

An examination of a witness, viva voce , before the master, under the 
\ W. 4 c. 22, cannot be taken until after issue joined. Mondell v. Steele, 

9 Dowl. 8 12. 

The Court will grant a rule in the first instance for quashing a com- 
mission to examine witnesses pursuant to 1 W. 4, c. 22, s. 4, where the 
commission has been granted, and the application has been made at the 
instance of the plaintiff. Hodges v, Daly , 8 Dowl. 308. 

The defendant obtained an order for postponing a trial until the sitting 
after Hilary term, and for a commission to examine witnesses abroad, 
the commission was not returned until the following November ; held 
that the evidence taken under it was inadmissible. Steinkellerv. Nexvton, 

8 Dowl. P. C. 579. 

In an' action at the suit of the Crown, the Court has no power to issue 
a mandamus for the examination of witnesses in India* it. v. Wood, 

9 Dowl. 310. 

Proof of Deposition on Interrogatories, p. 324. 

In order to let in the deposition of a witness examined on interrogato- 
ries, his absence must be shown by some one who can speak to the fact 
of bis own knowledge ; proof of inquiries made at the residence of the 
witness and of answers given is not enough. Robinson v. Markes, 2 Mo. 
ft R - 375- 

The depositions of a witness examined on interrogatories are admissi- 
ble, though it appeared that on his examination he referred to papers 
which he refused to allow the commissioners to see. Steinkeller v. A T cta- 
ton, 2 Mo. & K. 372. 

Identity of Parties, p. 326. 

Where, on a former trial of the title to the same property, on an eject- 
ment by the same lessors of the plaintiff against a different defendant, a 
deed was given in evidence on the part of the defendant, and the limi- 
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tations in it were stated in Court by the defendant's counsel ; held, that 
a copy of the short-hand notes of that statement was not receivable in 
evidence on the part of the same lessors of the plaintiff, in a second eject* 
ment against another party. Doe v. Boss , 7 M. & W. 102. 

But qu. whether such evidence would not have been receivable had the 
parlies been the same. Ib. 

It is no objection at Nisi Prius to the reception of depositions taken on 
interrogatories, that there was an alleged breach of faith on the part of 
the defendant in examining witnesses on interrogatories at all. But if 
there was any irregularity in proceeding with the commission, as for in- 
stance, if it were executed without any notice to the plaintiff to enable 
him, if he pleased, to put cross-interrogatories, such irregularity is a good 
objection to the admissibility of the depositions, and the Court, if they 
have been received at Nisi Prius, will grant a new trial, and direct a fresh 
commission to be issued. Steinkelier v. Newton , 9 C. & P. 313. 

Where a witness, who had been examined on interrogatories in a foreign 
country, stated in one of his answers the contents of a letter which was 
not produced ; it was held, on the trial of the cause in England, that so 
much of the answer as related to the contents of the letter was not re- 
ceivable in evidence, although it was urged in support of its admissibility 
that there were no means, as the witness was out of the jurisdiction of the 
English courts, of compelling the production of the letter. 

' Pleadings not Evidence , p. 337. 

Where a special plea has been demurred to, the defendant's counsel has 
no right at the trial to allude to the statement in it, in his address to the 
jury. Ingram v. Lawson, 9 C. & P. 326. 

Entry or Declaration by a Third Person , p. 346. 

In the case of Furd-son v, Clegg , ext. after Michaelmas Term 1841, the 
question was much discussed whether there was any substantial distinc- 
tion between a written entry and an oral declaration by a witness of the 
fact of his having, as the agent of another, received rent in respect of 
particular land. The declaration was made by a yeoman who had been 
employed for two years by a steward to collect the rents, and the decla* 
rat ion to the steward proposed to be given in evidence was, “ M . N. paid 
me the half year’s rent, and here it is.” The Court heard the question 
argued, 1st. on the admissibility of the evidence as being a declaration 
against interest, and afterwards whether it was admissible as a declaration 
made in the course of discharging a duty. The Court took time to con- 
sider, intimating a present opinion in favour of the admissibility of the 
evidence. 

Parol evidence is admissible of declaration made by a devisee to prove 
that she was merely a trustee. Strode v. Winchester 9 1 Dick. 397, against 
interest. 

Entry accompanying an Act , S$c. p. 351. 

Upon an' assignment of perjury in an answer in Chancery, by the de- 
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fendant, it being material whether an annuity payable to the defendant or 

B. his trustee, had been paid j held, that the clerk of B . might be asked, 
“ at the time he received money from 13, to pay in at his bankers, what, 
did he say about the money V 9 held, that the answer was receivable as a 
declaration made by an agent, acting at the time within the scope of his 
authority. jR. v. Hall , 8 C. & P. 358. 

Where the defendant’s son was alleged to have warranted a horse, as 
agent to the defendant, and, to prove the authority, evidence was offered 
of the son’s declaration to a stranger, held inadmissible, as not made in 
the course of any bargain and sale for the horse. Allen v. Denstone , 8 

C. & P. 760. 

Declaration by an Owner not Evidence for one •who claims through him 
against one who does not claim in Privity , <$rc. p. 354. 

Declarations by persons holding negotiable securities under the same 
title are admissible, but the right of a party holding under a good title 
is not to be cut down by an acknowledgment from the owner that he had 
no title. Per Parke, B. Woollway v. Rowe , 1 Ad. & Ell. 114. 

Declaration by an Intestate as to Property . 

Where the intestate had long lived with the defendant, and owed her 
for five years’ rent, and it was proved that some time before his death he 
had said that she should have what property he had on the premises for 
what he owed, and the jury having found a verdict for the defendant, 
the Court held that there was a sufficient delivery if the jury believed the 
witness as to the declaration, and refused to disturb the verdict. 
lloyston v. Hankey, 2 M. & Sc. 381. 

Declaration by one no longer interested . 

Where a party, after a post-nuptial settlement, mortgaged the same 
premises ; held that as his declarations could only bind him whilst the 
interest remained in him, his declarations as to the consideration paid by 
the subsequent purchaser were inadmissible against the claimants under 
the settlement, which would be to enable him to cut down his own 
previous acts. Doe v. Webber , 3 Nev. & M. 586. 

Entries by Parties , p. 355. 

A letter written by a party can only be made evidence for him in his 
own cause as a notice or demand. Richards v. Frankum , 9 C. & P. 221. 

So as a general rule an entry by a party or his agent not after his death 
admissible in favour of his representative. An exception obtains in the 
case of a vicar or rector. 

A bill is filed by a vicar for tithes, an account given in by a seques- 
trator to the bishop in the year 1600, containing a charge and discharge, 
is evidence for the vicar. Finch v. Messing* cited in Sharp v. Lee, 
a J. & W. 472. 

Entry by a Steward , p. 357. 

Where the entry of a deceased steward showed fcjie balance in his own 
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favour, held that it did not affect the admissibility of a particular entry 
charging himself. Williams v. Greaves, 8 C. & P. 592. 

Entries made by a steward in his books in his own favour, and uncon- 
nected with other entries against him, held not admissible as evidence of 
the facts stated in them. Knight v. Marquis of Waterford, 4 Younge & 
C. 284. 

Upon a covenant in a lease of a colliery for payment of one-third of 
the money arising from the sale of coals raised and sold, coupled with 
another to keep true accounts of all coals raised, and to deliver true 
copies to the lessor ; held, that the calculation must be made on the 
amount of coals sold, and not of the money actually received ; held also, 
that the accounts kept by the account keeper appointed by the parties 
working the colliery were, after his death, admissible in evidence, as 
charging himself, and as admissions made by the lessee’s agent. Edwards 
v. Rees, 7 C. & P. 340. 

Entry in course of Business , p. 359. 

On an indict ment against the keeper of Newgate for refusing to re- 
ceive parties committed by Middlesex justices on misdemeanors, it being 
the course of business of the office of the city solicitor to indorse notices 
and orders when served, the Judge (although there were no corrobo- 
rating circumstances, received the indorsements as evidence of service, 
the solicitor, the clerk, and the keeper being all dead. R. v. Cope, 7 C. 
& P. 720. 

By an Agent, %c. p. 361. 

In the case of Rudd v. Wright , cor. Lord Lyndhurst, July 11, 1832 
(cited Phill. on Ev. 328. 8th Edit.), a survey made for Trinity College, 
Cambridge, impropriators of the living of which the plaintiff was vicar, 
stated certain closes as titheable to the vicar, Lord Lyndhurst said, that 
although this would be evidence against the College in a suit between 
them and the vicar, it would admit of consideration whether it was evi- 
dence against a third person. He held, that a marginal note which stated 
that the closes specified as titheable to the vicar formed part of a certain 
close mentioned in the terriers, was not admissible, being in the nature of 
a collateral and incidental observation made by the party who procured 
the survey. It is observable, that independently of this objection, there 
appears to have been no sufficient ground for admitting what, as against 
a land-owner, was hut a declaration by the College that the incumbent 
of their own living was entitled to tithe in kind out of particular land. 

In the case of Doe v. Vowles , 1 Mo. & R. 261, the question was, whe- 
ther the defendant had enjoyed a possession adverse to the mortgagee 
for more than 20 years. To prove that the mortgagee had interfered with 
and repaired the premises, a carpenters bill debiting the mortgagee, with 
a receipt thereon in the carpenter’s writing, for work done on the pre- 
mises, was offered in evidence. The carpenter was dead, and the bill and 
recent came from the papers of the mortgagee in the hands of his re- 
presentative. Littledale, J. rejected the evidence, saying “ the cases 
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have gone^far enough. There would be no limit if such a paper as this 
were admitted.” It is to be observed, that in this case there was no 
evidence aliunde to show that the carpenter in fact ever did the work ; 
the foundation was wanting upon which the reception of such entries 
seems in other cases to have been built ; and in the case of Higham v. 
Ridgway (as is observed in a note by the learned reporters of Doe v. 
Vovoles ), Lord Ellenborough in giving judgment relied on the fact that 
the work had been done to which the entry of charges related. 

Ejectment for a cottage, alleged to be a parish house, and into which 
paupers had been placed by the parish officers, which the lord of the 
manor alleged (but without proof) he had done jointly with them, it 
appeared that the lord had induced the pauper in possession to leave, and 
had put the defendant in ; held, that a private entry of a deceased 
builder of repairs done, and paid by the lord, was inadmissible; held 
also, that the lord having come in under a person occupying under the 
parish, was estopped from disputing their title. Doe d. lladen v. Burton , 
9 C. & P. 254. 

As to xvhat facts admissible , p. 363. 

A . and /?. having joined in a note to C., the amount of which was paid 
by A . on indorsement by C. (since deceased) of the receipt of the money 
as originally advanced to B., is evidence as well of the payment by A. 
as of the liability of B. to A . Davies v. Humphreys, 6 M/& W. 153. 

In the above case, Parke, B. observed, that the authorities had gone 
far beyond the extent of making a memorandum of receipt or payment 
to be evidence of the mere fact of payment, and that the entry of a pay- 
ment against the interest of the party making it, has been held to have 
the effect of proving the truth of other statements contained in the same 
entry, and connected with it, as in the cases of Higham v. Ridgtvay and 
Doe v. Robson ; and that, without over-ruling those cases, the Court could 
not hold the memorandum in question not to be evidence of the truth of 
the whole statement in it, and consequently to be evidence not merely of 
the payment of the amount, by A. to C., as for a debt due from I>. as 
principal, but also of the fact that the debt was due from B. to A. The 
effect of the evidence was for the jury. 

In trover for plates* etchings, and engravings; plea, that they were 
detained upon an agreement as a security for a sum due from plain tiff, 
and issue as to the sufficiency of a sum tendered in discharge of the lien ; 
held, that the amount of the sum tendered was a material fact to be 
traversed, and was not the less material by being laid under a videlicet % 
the plea also alleging a retainer of the defendant on divers days and times 
to execute particular works, whereby the plaintiff became indebted, &c., 
and that the defendant detained the plates, &c. as a security ; held, that 
a replication, alleging that the work was done under distinct contracts, 
was not an immaterial issue; held also, that an entry by the plaintiff's 
deceased clerk, admitting the receipt of a sum for the purpose of the 
tender, and going on to say that it was not accepted, was admissible as 
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an entry of a fact within the party's knowledge, and subjecting him to 
a pecuniary demand. Marks v. Lahee , 3 Bing. N. C. 408 ; and 4 Sc. 1 37, 

By a deceased Occupier , p. 365. 

In ejectment the declarations of a deceased occupier as to the party of 
whom-he held them as tenant, are admissible. Doe d. Marjoribanks v. 
Green, 1 Gow s C. 22 7. 

Statements of a deceased occupier as to the party of whom he held, 
being admissible to cut down his own title, held admissible on a writ of 
right by a party claiming through the same party, whatever might be 
their effect. Came dem. Nicholl ten., 1 Bing. N. C. 430. 

The question being whether Scorhill was parcel of the plaintiff's 
estate, or part of the* waste of Morrall, the plaintiff having no other in- 
terest than the right to turn on cattle, evidence was admitted of declara- 
tions by a former owner and occupier of the plaintiffs estate, that he had 
no right to enclose the Down (the locus in quo ), although the owner 
was living and in Court. This was admitted on the ground of identity 
of interest. Woollway v. Rowe, 1 Ad. & Ell. 114. 

Proof by Attesting TV it ness when necessary , p. 370. 

Where a deed executed by a corporation contained a memorandum 
written on the paper to which the seal was affixed, purporting that it was 
sealed by order of, &c., and subscribed “ A. B., secretary held not to 
be an attestation, but merely a memorandum that the act was done by 
the order, &c. Doe d. Bank of England v. Chambers , 4 Ad. & Ell. 410 ; 
and 6 N. & M. 539. 

Where A., an equitable mortgagee, gave a schedule of the deeds depo- 
sited, describing one as executed by B. ; in ejectment by the mortgagee 
against a party coming in under the mortgagor ; held, that the subscribing 
witness ought to be called. Doe v. Penfold , 8 C. & P. 536. 

Where secondary evidence, by proof of the copy of an original deed, 
not produced, is admitted, it is unnecessary to call the attesting witness, 
although the original appears to have been subscribed by one. Poole v. 
Warren, 3 Nev. & P. 693. 

A subscribing witness who resides in Dublin is out of the jurisdiction 
of the Courts of this country, so as to lot in proof of his handwriting, the 
same as if he were dead. Doe d. Counsell v. Caperton, 9 C. & P. 1 13. 

If, since the execution of a deed, the subscribing witness to it has 
become blind, a party suing on the deed must, if non est factum be pleaded, 
call the subscribing witness, and it is not enough to prove the handwriting 
of the parties executing the deed and of the subscribing witness. Cronls 
v. Frith, 9 C. & P. 197. 

Deed, Proof by attesting Witness, p. 373. 

A party shortly before his death executed an irregular deed of gift, and 
delivered it before the attesting witnesses as his last act and deed, but 
upon its being suggested that if delivered to the party it would take the pro- 
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petty from him in his lifetime, he desired a third party to keep it, and not 
to give it to the grantee in his lifetime ; held that the delivery was com- 
plete ; held, also, that if a party execute a deed, supposing it to operate 
in one way, whereas it really operated in another, such instrument would 
be invalid. Doe v. Bennett, 8 C. & P. 124. 

Where the attestation of a deed is in the usual form, and the attesting 
witness recollects seeing the party sign the deed, but does not recollect 
any other form being gone through, it will be for the jury to say on this 
evidence whether the deed was not duly signed, sealed, and delivered, as 
all that is very likely to have occurred, though the witness did not remem- 
ber it. Burling v. Paterson , 9 C. & P. 570. 

Secondary Proof in Absence , fyc. p. 379. 

A deed executed in the presence of a subscribing witness proved to be 
abroad at the time of the trial, is admissible, on proof of the witness's 
writing, notwithstanding the power to examine on interrogatories under 
1 W. 4, c. 22, s. 4. Glubb v. Edwards , 2 Mo. & R. 300. 

It is extremely injudicious to have a will attested by marks, on account 
of the difficulty of proving their identity. A will was attested by the 
signature T. B, V and the marks of C. and M. Z>. All these were 
dead ; the signature of Mr. V. was proved, and the daughter of C. and 
M. J>. proved that they were both dead, and that when alive they lived 
near the testator, no other persons of those names living anywhere in that 
neighbourhood ; and this witness also stated that M. D . could not write, 
and C. D. could write his name only: held sufficient. Doe d. Counsell 
v. Caperton , 9 C. & P. 112. 

Thirty Years Old , p. 381. 

Letters more than thirty years old, produced from the proper custody, 
require no proof. Doe v. Beynon , 4 P. & D. 193. Beer v. Ward , Phill. 
on Ev. 652, note (m). 

Evidence that the party to whose mother letters were addressed was 
living with her mother at the time of her death, when the keys and papers 
were given up to her, is sufficient evidence of proper custody to warrant 
the reading of the letters. Doe v. Brynder , 4 P. & D. 193. 

Where, in ejectment by mortgagee, a prior deed of settlement was 
produced, found amongst the papers of the mortgagor, lately deceased, 
he being the tenant for life under it $ held, that the custody was suffi- 
cient to render it admissible without proof of execution, being above 
thirty years old. Doe v. Samples , 3 Nev. & P. 254. 

Prof in case of Loss , p. 387. 

Where the copy of an ancient grant in the chartulary of an abbey had 
been received, among other documents, to establish the antiquity of a 
weir on a public * river, and objection was made to the whole class of 
evidence, which was afterwards held to have been properly received, and 
the objection as to the reception of the copy, no search having been first 
proved to have been made for the original, was not particularly pressed, 
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the Court would not allow it afterwards to prevail, it being one of many 
others unquestionable, and its rejection not sufficient to have varied the 
verdict. Williams v. Wilcox , 3 Nev. & P. 606. 

In an action against carriers for breach of an entire contract to carry 
goods, to be delivered at two places, the plaintiff produced at the trial a 
note containing the terms of carrying the one moiety, and it was proved 
that the usual note was delivered with the other moiety ; held, that it 
appearing to contain the terms of the contract as to that part, and that 
no sufficient search had been made for it, secondary evidence of its con- 
tents could not be received. Thompson v. Travis , 8 Sc. 85. 

Where an objection to the admissibility of a copy of an ancient grant, 
on the ground of no search having been made for the original, was not 
particularly called to* the attention of the Judge at the trial, and being one 
of many documents tending to prove a right which was unquestionable, 
and the admission could not have varied the verdict, the Court refused, 
on motion for a new trial, to allow the objection to prevail. Wilcox v. 
Wilcox , 8 Ad. & Ell. 314. 

Secondary Evidence , p. 393. 

An examined copy of an entry in the Middlesex registry of deeds was 
received as secondary evidence of the original, which could not be 
obtained. Collins v. Manle , 8 C. & P. 502. 

So entries of the admission of a party to the freedom of a city com- 
pany, duly vouched by other freemen, was admitted, not on the ground 
of hearsay, but as of an act done by the company, viz. receiving the 
party as of a certain description, who and what he was, to be entitled to 
admission. Collins v. Maule , 8 C. & P. 502. 

There are no degrees of secondary evidence ; but where a party is 
entitled to give secondary evidence at all, he may give any species of 
secondary evidence within his power; a deed may be proved by parol, 
although an attested copy exists. Doe v. Ross, 8 Dowl. 389; and 7 M. 
& W. 102. 

Where the surrender of a copyhold was by a power of attorney, it 
was held that the court-roll, stating it to be by power of attorney, was 
secondary evidence of the' power of attorney, if it could not be found. 
Doe v. Caperton , 9 C. & P. 115. 

Notice having been given to produce letters written by the defendant 
to the defendant’s agents in America, the defendant agreed to produce his 
letter-book at the trial ; the letters contained in the letter-book produced 
are secondary evidence, but the defendant is not entitled to read other 
letters contained in it, the fact of the copies being contained in a 
merchant’s letter-book is evidence against the party that the letters had 
been sent. Sturge v. Buchanan , 2 P. & D. 573. 

A party after refusal to produce a document, and secondary evidence 
given of its contents, cannot afterwards produce the document as his own 
evidence. Doe v. Hodgson , 4 I\ & D. 142. 



620 APPENDIX : — INSTRUMENT.— POSSESSION. 

The copy of a copy of a f.fa. is not receivable in evidence. Evering • 
ham v. Ruundell , a Lew. Cr. Cases, 157. 

Where the witness to prove a parol letting stated that the plaintiff at 
the time read some minutes taken down in pencil, to which the defen- 
dant assented, and they were afterwards entered by the witness in a book 
from which he refreshed his memory ; held, that there being no proof 
what the minutes were, the parol evidence was admissible, and that the 
minute need not be produced. Tretvhitt v. Lambert , 10 Ad. & Ell, 470 ; 
and 3 P. & D. 676. 

The Court will not receive secondary evidence of an instrument with- 
out notice to produce, upon the mere proof of its being in the possession 
of the opposite party. Knight v. Marquis of Waterford , 4 Younge & C. 
284. 

Notes on the back of the brief of counsel on a trial at law, held ad- 
missible evidence in a suit in equity. Cattell v. Corrali , 3 Younge & C. 
4*3- 

Possession by the Adversary , fyc. p. 398. 

Where a deed is in the hands of an attorney, who holds it not merely 
as attorney, but as a security for money owing to him from his client, - 
and the attorney, being called on n subpoena duces tecum 9 refuses to pro- 
duce the deed on the ground of his own lien, the party calling for the 
production of the deed is entitled to give secondary evidence of its 
contents. Doe v. Ross , 7 M. & W. 102. 

Where a document, being scheduled in an answer in a suit in equity, 
was deposited in that Court, and an order made for delivering it to the 
party ; held, that it was so far within his control ; that, on failure to pro- 
duce it on nbtice, secondary evidence of it might be given. Rush v. 
Peacock , 2 M. & R. 162. 

Where the minute-books of the directors of an intended joint-stock 
company were seen, four months before the trial, in the desk of the secre- 
tary, at the office of the company, and it was proved that he had given 
up the key of the desk into the hands of the manager, it was held to be 
sufficient to let in secondary evidence of the minutes, after refusal upon 
notice to produce. Bell v. Francis , 9 C. & P. 66. 

Where of two defendants, G.andL., L . had suffered judgment by default, 
a Judge’s order of admission was made under the rule Hil. 4 W. 4, 20, 
on notice that the* defendant G. proposed to adduce the documents spe* 
cified (which might be inspected), and that the plaintiff would be required 
to admit that they were copies of, or extracts from, original documents 
(as they purported to be); and the documents were described as “copies 
of, or extracts from, letter from plaintiff to defendant, dated, &c. held, 
that this did not authorize the giving in evidence such copy, without fur- 
ther proof of the original, though notice had been given to produce, it 

not being proved that plaintiff had the original. Sharpe v. Lamb , 11 A. 
& E. 805. 
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Notice was given to produce letters written to the defendant's partners 
in New South Wales, and upon a summons to admit copies, the defendant 
agreed to produce his letter-book at the trial ; held, first, that proceed- 
ings in Chancery having taken place in 1832, when also the action was 
commenced, in reference to those letters, they were to be presumed to 
have been received back, and that a four days' notice to produce was 
sufficient. Sturge v. Buchanan , 2 P. & D. 573. 

Where a document is called for after notice to produce by the plaintiff, 
the defendant may, during the plaintiff's case, produce evidence to show 
the document lawfully out of his possession ; and on such evidence it is 
solely for the Judge to determine whether secondary evidence be admis- 
sible, and it gives the plaintiff's counsel no reply to the jury. Harvey v. 
Mitchell , 2 M. & R. 3 66. 

The non-production of an original document, although letting in 
secondary evidence, does not open the door to any loose secondary 
evidence, as of a paper purporting to be only substantially a copy of the 
original. Everingham v. Roundell , 2 Mo. & R. 138. 

Notice to produce , p. 400. 

Where enough is stated in the notice to produce to leave no doubt but 
that the party must be aware of the particular instrument intended to be 
called for, held sufficient to let in secondary evidence. Rogers v. Cus - 
tance, 2 Mo. & R. 179. 

A notice to produce all letters written by the one party to and received 
by the other between the years 1837 and 1841, both inclusive, was held 
sufficient to entitle the party to call for a particular letter. Morris v. 
Hauser , 2 Mo. & R. 392. 

If a notice to produce has been duly served on a party in the cause, it 
is not nullified by a subsequent bad service of notice on the attorney. 
Hughes v. Buddy 8 Dowl. 315. 

A notice to produce served on the party himself a week before a 
trial is in sufficient time, althSugh he has employed an attorney in the 
cause. Hughes v. Buddf 8 Dowl. P. C. 315. 

A cause was tried at the assizes on a Monday, the commission-day 
being on the Thursday before. A paper was called for under a notice 
to produce, which was served on the Saturday before the trial. The 
attorney on whom the notice to produce was served, and also the party 
who was his client, lived in the assize town. Held, that the service of 
the notice to produce was not too late, and that the question in such 
cases is, whether, under all the circumstances, reasonable notice has been 
given. Firkin v, Edwards, 9 C. & P. 478. 

In a town cause, a notice to produce a paper which might be pre- 
sumed to be in the hands of the opposite attornej r , was served at . 8 p.m. 
on the evening before the trial, at his office, on one of his clerks, who 
had the management of the cause ; held, that the service was not too 
late, and the paper not being produced, secondary evidence was given of 
its contents. Gibbons v. .Powell, 9 C. & J\ (>34. 

VOL. I. T T 



022 


APPENDIX NOTICE TO PRODUCE. 


Where none of the parties lived in the assize town, the plaintiff’s attor- 
ney served the defendant’s attorney in the assize town, on the com- 
mission-day, with notice to produce a paper, and offered to pay the 
expenses of going to fetch it. The defendant’s attorney said that that 
was of no use, as the paper was not in existence ; held, that the plaintiff, 
on the trial, might give secondary evidence of the content? of the paper, 
as the statement of the defendant’s attorney, that the paper was not in 
existence, got rid of any objections as to the lateness of the service of 
the notice to produce. Foster v. Pointer , 9 C. & P. 718. 

Where the notice to produce was served upon the defendant at five 
o’fclock on the cornmission-day, he having left home for the assize towrt 
nine miles distant from his office, it was held to be too late. George v. 
Thompson , 4 Dowl. 656. 

A notice to produce, served late in the evening at the attorney’s office, 
after he had left, although before nine o’clock, held too late. Holt v. 
Miers , 9 C. &c 1 \ 191. 

In trespass for shooting a dog, the Judge received a copy of a notice 
on a board fixed in the plantations, without notice to produce the 
original. Jiartholomctv v. Stephens , 8 C. & P.728. 

Proof of Deed coming from the Adversary's Possession , p. 405. 

Where both parties in ejectment claimed under a lease produced by 
the defendant on notice, held that the plaintiff was not bound to prove it. 
Doe v. WilkinSi 5 Nev. & M. 434. 

Enrolment , Proof by , p. 410. 

An enrolment of the deed of disposition under 3 & 4 W. 4, c. 74, 
relates back to the date of its execution, and when enrolled within the six 
months, enables a tenant in tail to make a good title, although the entail 
is not barred under the statute. Catlell v. Corrall 9 4 Younge & C. 228. 

To prove the enrolment of a deed under the 9 Geo. 2, c. 36, the deed 
was produced with the following memorandum indorsed thereon : “ Inrolled 
in his Majesty’s High Court of Chancery the 17th day of December 1836, 
being first duly stamped, according to the tenor of the statutes made for 
that purpose. D. Drew.” Evidence was given, that Mr. Drew was a 
person who at the. time of the trial acted as the clerk of the inrolments 
in the Court of Chancery, and that, on the memorandum being produced 
to him a short time before the trial, at the Six Clerks’ Office, which is 
under the same roof as the Inrolment Office, Mr. Drew acknowledged the 
name to be his signature : held sufficient ; the memorandum having been 
made by the proper officer, in the execution of his duty. Doe d. 
Williams v. Lloyd , 1 Scott, N. S. 505. 

The Whole to be read , p. 414. 

See the Attorney General v. Bond , 9 C. & P. 189. 
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Onus Probancli, p. 418. 

Where an averment is essential to the claim made or plea set up, and 
such averment is denied by the adversary, it seems to be generally true 
that the proof lies on the party so averring, for otherwise his claim or 
defence fails ; and this seems to hold, whether such essential fact be 
averred positively or negatively. 

Assumpsit, for not delivering liay of a certain quality ; plea, that 
defendant tendered hay of that quality, and that the plain till refused to 
receive it; held that, being a traverse of an allegation in the declaration, 
the issue lay on the plaintiff. Crotvlcg v. Page, 7 C. & P. 790. 

Bight to begin , p. 418. 

In assumpsit on a building agreement, the issue being whether it was 
executed according to the specification, it was held that the plaintiff 
was to begin. Smith v. Davies , 7 C. & P. 307. 

Assumpsit by the holder against the acceptor of a bill of exchange, the 
declaration stated that the drawer indorsed it to the plaintiff. Plea, that 
the bill was drawn and accepted for his accommodation, and handed to 
the drawer that he might get it discounted ; that the drawer indorsed it 
in blank, and delivered it to one A. to get it discounted, who, against 
good faith, delivered it to the plaintiff for a purpose unknown to the 
defendant, of all which facts the plaintiff had notice; the defendant 
must begin. Lees v. Hoffstadl , 9 C. & P 599. 

In assumpsit the defendant pleads his discharge under the Insolvent 
Debtors" Act, and the plaintiff by his replication denies the plea; the 
defendant must begin. Lambert v. Hale , 9 C. & P. 50 6. 

The plaintiff* is to prove his case to the satisfaction of the jury ; and if 
lie leave it doubtful, either from the circumstances which surround it, or 
from the character of his witness, the defendant is entitled to the verdict. 
Isong v. Hitchcock , 9 C, & P. G19. 

Assumpsit by the marshal of the Queen’s Bench prison, that in con- 
sideration that the plain m would allow J. IV., a prisoner for debt, to reside 
within the rules, the defendant promised to indemnify the plaintiff from 
any escape of J. IV. That the plaintiff did allow J. W . to reside in the* 
rules, and that he escaped, and the plaintiff was obliged to pay the 
amount for which IV. was imprisoned, and other expenses. Plea, that 
A., the execution creditor and others, conspired to cause another creditor 
of J. JV. to sue out a bailable writ against J. IV. and to cause him (if he 
should go beyond the rules) to be arrested and detained out of the rules 
till A. could commence an action against the marshal for the escape of 
J. JV., and that in pursuance of that conspiracy a bailable writ was sued 
out by L a creditor of J. IV., and a warrant granted thereon, upon 
which J . JV. was arrested and detained out of the rules till the marshal 
was sued for the escape ; and that J . JV. could and would have returned 
into the rules before any action could have been commenced against the 
marshal if he had not been so arrested ; and that the plaintiff well knew 
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the premises, and would not plead the same as a defence to A * s action 
against him, and would not allow the defendant to defend that action. 
Replication, admitting the writ and warrant, with de injuria as to the 
residue : held, that on these pleadings the defendant should begin, not- 
withstanding that the plaintiff would have to prove the amount of his 
damages if the defendent failed in proving his plea. Chapman v . Em den , 
9 C. & l\ 712. 

Action for breach of contract; plea, that it was obtained by fraud and 
covin ; the defendant is entitled to begin. Steinkcller v. Newton, 9 C. & P. 
313 - 

Issue in an action on a charter-party, whether the defendant furnished 
a sufficient cargo, and the plaintiff, after notice, refused to receive the 
cargo offered ; the plaintiff is entitled to begin. Ridgway v. Evohank , 
2 Mo. & R. 217. 

But where the declaration on an issue averred that the goods were not 
the property of the plaintiffs, or either of them; plea, that the goods 
were the property of the plaintiffs, or one of them ; it was held, that the 
defendent has a right to begin, the affirmative lying on him. Hudson 
v. Brown , 8 C. & P. 774. 

Covenant for not leaving in repair ; the plaintiff alleged that the pre- 
mises were dilapidated, and the defendant that they were not; the plain- 
tiff is entitled to begin. Soward v. Leggatt, 7 C. & P. 613. 

In an action of covenant the declaration stated, that the defendant 
covenanted to occupy demised premises in a proper manner, and to keep 
them in repair.. 1 ’reaches, that the defendant did not occupy in a proper 
manner, and did not keep the premises in repair. Plea, that the 
defendant did occupy in a proper manner, and did keep the premises in 
repair. Held, that on these issues the plaintiff had the right to begin. 
Doe d Trustees of' Worcester School v. Rowlands , 9 C. & P. 734. 

Ejectment by the heir against a party claiming under a will, the latter 
is entitled to begin (having admitted the lessor of plaintiff to be heir), 
although the plaintiff profess to claim under an outstanding term of part 
of the premises. Doe v. Smart , 1 Mo. & R. 47^ 

Where the accounts of trustees under a local Act were directed to be 
audited, and allowed at the sessions ; held, nevertheless, that they were 
compellable to produce them before the auditors of the parish accounts 
under the 1 & 2 Will. 4, c. Go, s. 34 (Vestry Act), but that a mandamus, 
issued against them, ordering more than was warranted either by the 
grievance recited or by the provisions of the Vestry Act, was bad : 
and it was held that wherever there is anything in the shape of a return, 
the counsel for the Crown are entitled to begin. R . v. St. Pancras 
Trustees , 1 N. & P. 507. 

To a mandamus to restore a parish clerk to the office, the rector returned 
that he was guilty of habits of intoxication ; in an action for a false 
return, the declaration negativing the allegations in the return, which 
the defendant repeated in his plea ; the defendant is entitled to begin. 
Bowles v. Neale , 7 C. & P. 263. 
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Upon the plea only of payment, it is for the defendant to begin ; 
having admitted the existence of a debt, it is his duty to discharge 
himself from it. Richardson v. Fell, 4 Dowl. io. 

In trespass for taking goods as a distress for an annuity, and also for 
rent, it was held that, upon the issues, the annuity not in arrear, and 
non tenuit , the defendant is entitled to begin. Aston v. Pcrkes , 9C.& 
P. 231. 

In debt for a penalty under the statute against the sheriff for carry- 
ing the plaintiff to prison within 24 hours, and plea, that it was with 
his consent, on which issue was joined ; it was held, that the defendant 
was entitled to begin. Silk v. Middlesex Sheriff \ 7 C. & P. 14. 

Where the action is brought to recover substantial damages, and the 
plaintiff is under the necessity of satisfying the jury as to what amount 
they ought to be, he has a right to begin. Hoggell v. Oxley, 2 Mo. & 
R. 251 ; and 9 C. & P. 324. 

Arguments < of Counsel , p. 422. 

Where one of several pleas was demurred to, and issue taken on 
others ; it was held, that notwithstanding the venire to assess damages 
on the former, the plaintiff was not entitled to advert, at the trial, to the 
matters in the plea as being admitted by the demurrer. Ingram v. 
Lawson , 2 Mo. & R. 253. 

Semble, where a party in a civil suit conducts his own case, counsel 
ought not to be heard as to points of law. Moscati v. Lawson , 7 C. 
& P. 32. 

The duty of a counsel in a prosecution is, to assist in the furtherance 
of justice, without considering himself as acting for any side or party. 
R. v. Thursficld, 8 C. & P. 269. 

Wherever there is counsel for the prisoner, the case should be opened 
by the counsel for the prosecution. R. v. Cascoine , 7 C. & 1 \ 772. 

So although there be none, if the circumstances of the ease are pecu- 
liar. R . v. Bowler , lb. ^773. 

In opening the case for the prosecution, counsel is entitled to state to 
the jury declarations by the prisoner, as well as facts. R . v. Orrell , 1 
Mo. & R. 467. 

The counsel for the prosecution, in opening a case of murder, has a 
right to put hypothetically the ease of an attack upon the character of 
any particular witness for the Crown, and to state that if such attack 
should be made lie shall be prepared to rebut it. He has also a right to 
read to the jury the general observations of a learned Judge, made in a 
case tried some years before, on the nature and effect of circumstantial 
evidence, if he adopts them as his own opinions, and makes them part 
of his own address to the jury. R. v. Courvoisicr, 9 C. Sc P. 3 ^ 3 - 

Where no counsel is engaged for the prosecution, and the depositions 
are handed, by direction of the Court, to a gentleman at the bar, he 
should, it is said, consider himself as counsel for the Crown, and act in 
all respects as he would if he had been instructed by the prosecutor ; and 
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should not consider himself merely as acting in assistance of the Judge, 
by examining the witnesses. R . v. Littleton , 9 C. & P. 671. 

Where different defendants appear by separate counsel, the issues 
raised by their respective pleas being the same, only one counsel will be 
allowed to address the jury. Sparkes v. Barrett and another, 8 C. & P. 
442. And see Mason v. Ditchbournc, 1 Mo. & R. 462 ; Seale v. Evans, 
7 C. & P. 593. 

A prisoner, since the statute, is not entitled to the privilege of two 
statements, one by himself and another by his counsel. R . v. Burrows, 
2 Mo. & R. 124; R. v. Rider, 8 C. & P. 539. 

His counsel cannot state the prisoner’s story, nor anything which he is 
not in a condition to prove. R, v. Beard, 8 C. & P. 142. 

But where no person was present at the time to contradict the prose- 
cutor’s statement, the prisoner has been allowed to make his statement 
before his counsel addressed the jury. R. v. Matings , 8 C. & P. 242. 

After the prisoner’s counsel has addressed the jury, the prisoner cannot 
also be heard. R. v. Boucher , 8 C.& P. 141 ; R. v. Rider , 8 C. & P. 539- 

Evidence and Arguments in Reply, p. 423. 

In trespass for taking goods which in one plea tlie defendants justified 
on the ground of their having been fraudulently removed to avoid dis- 
tress, it was held that the plaintiff might reserve his answer in reply. 
Ashmore v. Handy , 7 C. & P. 501. 

In strictness the counsel may reply, although the evidence called on the 
part of the prisoner is only to character, although the Court would recom- 
mend the right to be exercised only under special circumstances. R. v. 
Stannard, 7 C. & P. (>7 3. But see Pattesons Case , 2 Lewin’s Cr. C. s(>2. 

And the right to reply will be on the whole case, and not only on the 
evidence to character. R. v. Whiting , 7 C. & P. 771. 

Where the order for trial of an issue directs all witnesses to be 
examined, and the plaintiff, conceiving his case made out, declines call- 
ing some, the Judge will do so, and the plaintiff may make observa- 
tions thereon, and the defendant may reply on such observations. Groom 
v. Chambers > 2 M. & Ayr. 742. 

Where evidence is called only to character, the prosecutor is strictly 
entitled to reply, although it may be for his discretion whether he will 
do so or not. In cases of Crown prosecutions, the prosecutor is entitled 
in strictness to reply, whether the prisoner calls witnesses or not. 1 Ry. 
& M. 495 ; 7 C. & P. 676. 

On an indictment against two for stealing sheep, and two for receiving 
parts of the sheep stolen, the latter of whom only called witnesses ; held, 
that the counsel for the prosecution, although entitled to the general 
reply, was bound to confine himself to the case of the party calling wit- 
nesses, the offences being separate, and the subject of distinct indict- 
ments. JR. v. Hayes and others , 2 Mo. & R. 155. 

A. was charged with feloniously carnally knowing and abusing a girl 
under ten. B . was charged with being present, aiding and abetting. AJ s 
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counsel called no witnesses. /}., who had no counsel, called a witness 
to prove an alibi for A>\ held, that this evidence was in effect evidence 
i’or A and that in strictness the counsel for the prosecution had aright 
to reply on the whole case, but that it was summit m jus, and ought to be 
exercised with great forbearance. R, v. Jordan , 9 C. & P. 1 18. Qu. 

In case for an injury by negligent driving at L the defendant set up an 
alibi , viz. at R. ; it was held, that this being a question on a new fact 
disclosed in the defence, the plaintiff was entitled to call evidence in con- 
tradiction of such new fact, although the general nature of the defence 
had been disclosed by the cross-examination. Briggs v. Aynmorth , 
2 Mo. & li. 108. 

A prosecutor is not entitled to call witnesses to strengthen his 
case after the prisoner’s case is concluded. The calling witnesses to 
contradict the prisoner s witness, admits of a diffeicnt consideration. 2 
Lew. Cr. Cases, 151. 

Order of Proof where there are several Issues, p. 4:24. 

The same rule is held to prevail in replevin as in other actions, that 
where any one issue is on the plaintiff, he is entitled to begin. James v. 
Salter , 1 Mo. & R. 501. 

Appeal, p. 428. 

Where A. presents a petition of appeal, and B. presents a counter peti- 
tion, praying that the former may be dismissed as incompetent, li, is 
entitled to begin on the argument as to the competency of the appeal. 
Gray v. Forbes , 5 Cl. & F. App. Cas. 357. 

On the trial of an issue directed by the Court of Chancery to try whe- 
ther the plaintiff was the next of kin of S. (with the usual order for 
indorsing any special matter on the record), one defendant, A* B claimed 
to be as nearly related to J, S. as the plaintiff was, the other defendant C. D . 
set up a claim inconsistent with the cases both of the plaintiff and A, 13. ; 
held, that at the close of the plaintiff’s case, C. D. should not only open 
but prove his ease, and that then A. J3. should do the like, the plaintiff 
having the general reply to both. Phillips v. Willetts , 2 Mo, & R. 319. 

Matter in Issue — Relevancy , p. 430. 

An issue ought not to be allowed by the Court to be tried at Nisi 
Prius which is not raised by the pleadings, unless the parties amend the 
pleadings. Per Patteson, J. in Ellison v. Isles , 11 Ad. & Ell. 665. 

Election by a Prosecutor , p. 430. 

The application for a prosecutor to elect is to the discretion of the 
Judge; where several houses had been burnt, and the setting each on 
fire was alleged in distinct counts, being one transaction, the Judge 
refused the application. R, v. Trueman , 8 C. Sl P. 727. 

Variance , p. 430. 

The word “ sheep ” is nomen generalissimum , and includes all ages and 
sexes. Cully's Case, 2 Lew. Cr. Cas. 272; overruling Puddefvot’s 
Case , Ry, & M. Cr. C. 247. 
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The word a accuse” is to be construed to have the same meaning as 
44 impute/* in 7 & 8 Geo. 4, c. 29, s. 8. 

In case against the sheriff for a false return, the declaration being 
dated in the reign of the Queen, alleged the judgment in the reign of 
the late King, as appeared by the record “ still remaining in the said 
Court of our said Lord the late King held, that there being such a re- 
cord, there was no variance. £cwis v. Alcock, 6 Dowl. 78; and 3 M. & 
W. 188. 

Amendment, p. 496. 

The power of amending under the 3 & 4 Will. 4, c. 42, s, 23, is not 
confined to any stage of the proceedings ; it was held, therefore, that the 
Judge might amend the Nisi Prius record, by inserting the date of the 
writ of summons. Cox v. Painter , 1 Nev. & P. 581. 

A judge cannot give leave to amend, under 4 & 5 W. 4, c. 42, after 
verdict. Doe v. Long, 9 C. & P. 777. 

In cases of doubt the J udge at the trial will allow amendments, because 
that section provides a remedy if the Judge allows an amendment which 
ought not to be made, but gives no remedy in any case in which the 
Judge has refused to allow an amendment. Jenkins v; Phillips, 9 C. 6: P. 
7 66. ' 

The record was allowed to be amended by inserting a count for goods, 
which was in the declaration, and issue delivered. Ernest v. Broxvn, 
2 Mo. & R. 13. 

An amendment by substituting a count in trover for one for negli- 
gence in the custody of the plaintiff’s goods, was allowed after issue 
joined, and a peremptory undertaking to try. Story v. Watson , 2 Sc. 
842. 

In Assumpsit. 

Assumpsit on warranty of soundness of a. horse on a contract of ex- 
change of horses, the omission to allege as part of consideration, the 
plaintiffs undertaking to warrant is a fatal variance, and Coleridge, J., 
refused to amend. Liv. Sp. Ass. 1838. 

A declaration stated that the plaintiff became and was tenant to the 
defendant on the terms contained in articles of agreement, whereby the 
defendant agreed to grant the plaintiff a future lease for 21 years, and 
averred that the defendant promised that he should hold the premises 
without hindrance, &c. from the defendant, and alleged as a breach 
that the plaintiff was ejected by a person having title under a previous 
lease. Held, that a Judge had no power under the 3 & 4 W. 4, c.42, 
s. 23, to amend the declaration by such alterations as were necessary in 
order to treat the agreement, not as a demise, but as a contract for a 
future lease, and make the breach consist in the defendant having no 
title to grant the lease. Brashier v. Jackson , 8 Dowl. P. C. 784. 

Where the amendment sought to be made, stated virtually a new con- 
tract and a new breach, the case was held not to be within the statute ; 
held, also, that an amendment of the record must be made during the 
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triai and before verdict, and the Judge cannot give a party leave to 
amend on a future day, Brashier v. Jackson , 6 M. & W. 549. 

Where in assumpsit for money advanced to a third party, on the de- 
fendant's guarantee, the effect of it, as stated in the declaration, being to 
extend the liability beyond the fair import of the terms of the instrument 
when produced in evidence ; it was held, that it was a case within the 
9 Geo - 4 > c. 15, and that the record might be amended at the trial, but 
that the defendant should be allowed the costs occasioned by such mis- 
statement of the claim. Smith v. Brandram , 9 Dowl. 430. 

The declaration on a charter party (on a voyage from A . to some port 
in O., to touch at C. for orders as to the loading, and with option then to 
determine the voyagG, ) went on to allege a promise to have an agent at C. 
to give such orders or exercise the option, which the «Tudge considered 
to be only intended as a statement of the legal effect, and not of a sub- 
stantive part of the contract ; held, that he had the right, and had pro- 
perly exercised the power, of amending the declaration by striking out 
the allegation and inserting a correct one as to the legal effect, although 
the defendant had gone to trial with the intention of contesting the original 
allegation. Whitiuill v. Scheer , 8 Ad. & Ell. 301 ; and N. & P. 398. 

In assumpsit on a wager that a railroad would be completed by a cer- 
tain day for the general conveyance of passengers, and the wager proved 
was simply that it would be completed, the Judge permitted an amend- 
ment by striking out those words ; and it was held to have been properly 
done, as imposing an increased burthen on the plaintiff, and not being 
an amendment in any material particular. Evans v. Fryer , 2 P. & D. 541. 

Where in assumpsit the declaration stated the undertaking to erect 
a building, and fit it up according to certain plans, by a day stated, for 
the sum of 20 plea, non assumpsit , arid that the agreement was re- 
scinded ; the contract proved was for the erecting certain seats (for the 
coronation) to be completed four or five days before, &c., for the sum of 
25/., and it appeared that no plans were ever agreed upon; held, that the 
judge properly allowed the record to be amended according to the true 
contract, it not being material to the merits of the case. Ward v. Pe«r- 
son , 5 M. & W. 16 ; and 7 Dowl. 382. 

The plaintiff, a journeyman carpenter, sued his master on the custom 
of the trade, by which the master, when the journeyman is sent to work 
in the country, has to pay the coach-fare of the man back to London, 
and also the hack carriage of his tools. It appeared that this custom 
did not apply where the man, while in the country, was dismissed for 
misconduct, or dismissed himself. The declaration was founded on a 
supposed general custom without these exceptions ; but the Judge at Nisi 
Prius allowed the declaration to be amended by inserting these exception*, 
and adding averments that the plaintiff was not dismissed for cause, and 
did not dismiss himself, the plaintiff paying the costs occasioned by this 
amendment. Read v. Dunsmore, 9 C. cSc P. 588. 

The omission in an action on an agreement (containing various stipula- 
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tiorts on either side, not dependent on each other) is not a ground of 
nonsuit ; and if it were, might it seems, be amended at the trial. Clarke 
v. Morrell 2 Scott N. S. 17. 

* . Bill of Exchange . 

Declaration on a promissory note for 250/., made by the defendant, 
dated the 9th of November 1838, payable to the plaintiffs or their order on 
demand. Plea' that the defendant did not make the note. The proof at 
the trial was of a joint and several promissory note for 250 made by 
the defendant and his wife, dated the 6th of November 1837, payable 
twelve months after date. There was no proof of any other note between 
the parties : — Held, that 'this was a variance properly amended at Nisi 
Prius. Beckett v. Dutton, 7 M. & W. 157 ; 8 Dowl. 865. 

Distringas . 

An amendment was allowed at nisi prius by indorsing on the distringas 
the execution by the sheriff, and the record re-entered. Masters v. 
J. civ is, 2 Mo. & ft. 59. 

Ejectment . 

Where the demise in ejectment was laid on a day, omitting the year, 
held that it was not a case within the Act, for amending by inserting the 
year, as to which the title was proved, but that the omission was not a 
ground of nonsuit ; and semble , the defendant might apply to have the 
correct year inserted. Dot v. Heather, 8 M. W. 158. 

Where at the trial it appeared that the day of the demise was antece- 
dent to the right of entry for forfeiture, it was held to be a case for 
amendment, under 3 & 4 Will. 4, c. 42, s. 28, and that the terms of the 
rule to confess, &c., would apply themselves to the declaration when 
amended. Doe v. Leach , 9 Dowl. 877. 

The Court refused to allow a declaration in ejectment to be amended 
by inserting the name of John for James, although no party had appeared. 
Doe d. Street v. Roe , 8 Dowl. 444. 

Fraudulent Representation . 

In case for a fraudulent misrepresentation, the declaration being sub- 
stantially proved, the Judge allowed the statement of the terms of the 
representation to be amended under 3 & 4 Will. 4, c. 42, s. 23. Mash 
v. Densham , 1 Mo. & R. 442. • 

Indictment . 

Where an indictment against the prisoner for the murder of her hus- 
band described her as the. wife of/* &c., the Judge directed the 
description to be amended, by describing her as ** widow R . v. Or- 
chard, 8 C. & P. 565. 

Issue . 

After an issue delivered in the usual form for trial at nisi prius , and a 
subsequent order for trial before the sheriff ; held that the former issue 
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ought to have been amended, and that the delivery of it in the original 
form was irregular. ^Ward v. Peel , 1 M. & W. 743; 1 T. & G. 11355 
and 5 Dowl. 169. 

A copy of the issue delivered with the teste , and return, writ being left 
in blanks, was allowed to be amended. Watts v. Ball , 1 Sc. N. S. 173 ; 
and 8 Dowl. 589. 

law. 

In an action for a libel the declaration stated, that the defendant pub- 
lished a libel, u contained in, and being an article in, a certain weekly 
printed publication, or paper, called the Paul Pry.” At the trial it was 
proved that the defendant gave a printed slip of paper, which appeared 
to have been cut from the Paul Pry, to several persons for them to read, 
and that they read it: — Held, that the Judge at the trial might properly 
allow the record to be amended by striking out the above-mentioned 
allegation, that the libel was contained in, and was an article in, the 
Paul Pry. Foster v. Pointer , 9 C. & P. 718. 

Where the declaration for slander, stated the words in English, 
although spoken in Welsh, the Judge allowed the declaration to be 
amended by inserting the Welsh words of the English translation, but 
on payment of the costs of the day to be taxed, and a sum deposited for 
such costs, and if the defendant would undertake to justify the Welsh 
words, then to put the plaintiff to withdraw the record. Jenkins v. 
Phillips , 9 C. & P. 7(i(). 

In such a case the amendment ought actually to be made by trans- 
lating the English words in the declaration into W'elsh words of the 
same meaning, and inserting those Welsh words in the declaration. 
Ibid. 

So in case for slander, where the words stated in the declaration 
varied from those proved, the case was held to be within the statute, 
which is to receive a liberal construction. Smith v. Knoivelden , 9 Dowl. 
40. 

The Lord Chief Justice refused at the trial to allow an amendment, by 
striking out several innuendoes, admitted to have no reference to the 
plaintiff. Vrndhommc v. Fraser , 1 Mo. & R. 435 5 S. C. 2 Ad. & Ell. 
645. 

Misnomer. 

In an action brought against the secretary of an incorporated company, 
for the infringement of a patent by the latter, the Court, after a verdict 
with nominal damages, reluctantly and on payment of the costs, and of 
waiving the costs of the trial, allowed the plaintiff to amend by intro- 
ducing an averment that the company was incorporated, and a proper 
description of the defendant as the registered officer according to the 
statute. Gallozva y v. Bleaden 9 1 Sc. N. S. 171. 

Where the assignees issued a sci. fa. on a judgment obtained before 
the bankruptcy, but omitted to join the official assignee, an amendment 
by adding his name, was allowed on payment of costs. Holland v. 
Philips , 2 P. & D. 336 ; and 10 Ad. & Ell. 149. 
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Penal Action. 

It is as much of course to allow amendment in a penal as in other 
actions, unless there has been unnecessary delay ; and the Court, in an 
action for penalties under 18 Geo. 2, c. 20, s. 3, against a magistrate 
for acting without qualification, allowed the declaration to be amended 
after a former application, and although the plaintiff was sworn to be in 
indigent circumstances, refused to impose the term of security for costs. 
Jones v. Edwards , 3 M. & W. 218 ; and 6 Dowl. 369. 

Perjury. 

On a charge of perjury, alleged to have been committed before com- 
missioners to examine witnesses in a Chancery suit, the indictment stated 
that the four commissioners were commanded to examine the witnesses. 
Their commission was put in, and by it the commissioners, or any three 
or two of them, were commanded to examine witnesses : it was held to 
be a fatal variance, and the Judge would not allow it to be amended 
under the stat. 9 Geo. 4, c. 15. R. v. Hewins , 9 C. & P. 7 86. 

Amendments in criminal cases should be made very sparingly ; one 
objection to amending an indictment being, that it is an alteration of a 
presentment on the oath of the Grand Jury. Ibid. 

The Judges are unwilling to allow the amendment of variances, which 
might have been avoided by ordinary care. Ibid . 

Replevin. 

The Judge refuses to amend in replevin in respect of a variance in the 
terms of a tenancy, but directs the jury to find the facts specially ; the 
Court has no power to give judgment according to the justice of the case 
if the opposite party may have been prejudiced by the mis-statement. 
Knight v. M‘ Dowall, 4 P. & D. 168. 

The Court in such case has no power to strike out the indorsement. 
Ibid. 

In replevin, an amendment was allowed by altering the allegation of 
amount of rent. Per Parke, B., York Summer Assizes, 1836. 

Where, the declaration being dated before the first day of Easter, 1834, 
the defendant was not precluded from avowing doubly, and the jury 
found a less rent due than was claimed by the avowry, and the defend- 
ant did not apply to amend, the contest being, in fact, as to what was 
the rent, the Court refused an application for a new trial, and to amend 
the avowry. Serjeant v. Chafy , 5 Ad. & Ell. 354. 

Where the issue at the trial was as to the amount of the rent, which 
was found according to the avowry, but the jury found a different 
holding ; held, that the case was within the spirit of 3 & 4 Will. 4, c. 42, 
s. 24, and that it was too late for the plaintiff to take advantage of the 
latter variance, and that the defendant might amend the avowry on 
record, although the plaintiff had given notice that he should rely on the 
variance, and no application to amend had been made at the trial. 
Guylcr v. Farrant , 4 Bing. N. C. 286 ; and 6 Dowl. 426. 
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Replication. 

An amendment of the prayer of the replication to a plea of md tiel re- 
cord was allowed after trial of the issue. George v. Rookcs , 8 Dowl. 505. 

Similiter . 

Where the issue contained an “ &c.” after the replication, and no 
similiter was added, but it was properly added on the nisi prius record, 
it was held, that there was sufficient to justify the presumption of a 
perfect record, or that the party would make a perfect one, and rule for 
arresting the judgment discharged ; and &w*£. 9 the rule of Trin. 2 Will. 4, 
s. 65, was intended only to apply to cases tried in term. Brook v. Finch , 

6 Dowl. 313. 

Where the record at the trial appeared to be defective for want of a 
similiter , amendment allowed by inserting it, but the jury re-sworn. 
Dyson v. W arris, 1 M. & R. 474. 

Sums . 

Where the particulars showed the exact amount claimed, the Judge 
allowed the declaration to be amended, by increasing the sums stated in 
each count. Dew v. Katz , 8 C. & P. 315* 

Time. 

Where in trover by the assignee the conversion was laid in his time, 
being in fact before the insolvency, the Court, considering that the real 
question to be fried was not thereby varied, allowed the plaintiff to 
amend. Norcutt v. Mottram , 7 Sc. 176. 

Trover . 

Trover against a collector of customs, upon a question as to the 
sufficiency of the amount of duty tendered, the proceedings being sus- 
pended until the decision of an action in the King’s Bench, upon the 
same question, it having been decided that the action should be in case 
for nonfeasance and not in trover, the Court, though reluctantly, after 
the delay allowed an amendment by substituting a count for nonfeasance 
for the one in trover. Legge v. Boyd , 6 Bing. N. C. 240 ; and 8 Dowl. 
272. 

Verdict . 

An amendment of the postea may be made in a criminal case from 
a Judge’s notes, but it is matter of discretion not to make such an amend* 
mentfrom mere recollection. R. v. Virrier, 4 P. & D. 161. 

Where the Judge on the trial had directed the jury that the plaintiff 
was entitled to nominal damages, as to one count at least, and they gave 
a verdict for is., which was entered generally on the postea; held, that 
the Judge might amend the record according to the manifest intention of 
the jury, by directing the verdict to be entered on one count, with da* 
mages, for the plaintiff, and for the defendant on the others. Ernest v. 
Brown , 6 Bing. N. C. 162. 
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Where one of two counts was bad, the evidence applicable to both, 
and the verdict general ; the Court would not amend the postea by 
ordering the verdict to be entered on the good count. Empsonv . Griffin , 
3 P. & D. 160 ; doubting the authority of Williams v Breedon , 1 B. & P. 
3*9- 

After the trial, at which the defendant appeared and defended, ‘the 
Court refused to set .aside the verdict on the ground of variance between 
the writ of summons and writ of trial, but gave leave to amend on pay- 
ment of costs. Percival v. Connell , 3 Bing. N. C. 877. 

Writ -Time. 

A variance between the issue and the writ of trial .may be amended at 
anytime. Earwig v. Cockerton , 6 Dowl. 337; and 3 M. & W. 169. 

Where the date of the suing out the writ, the commencement of the 
action, was not stated on the record, the Judge allowed the plaintiff to 
amend, by annexing the writ thereto at the trial. Cox y. Painter , 7 C. 
& P. 767. 

A Judge has power to amend the writ of summons, as to date, to make 
it conformable to the prcccipe ; as where the latter was dated 4th April, 
and the former, by mistake, the 4th April. Kirk v. Dolby, 6 Mees. & W. 
636 ; and 8 Dowl. 767. 

If the sum indorsed on the writ of summons exceeds 20 l., a peremp- 
tory undertaking to try before the sheriff cannot be required, but the 
Court will amend by reducing the sum indorsed, and direct that the 
writ of trial shall go, unless the substituted sum, with costs of the writ, 
be paid within a stated time. Frodsham v. Round , 4 Dowl. 569. 

Where, upon a writ of trial before the under-sheriff, the particulars 
claiming 16/. 105. Sd., the writ of summons being put in, appeared to be 
indorsed for 58 Z., and after verdict found for the defendant a new trial 
was ordered, the Court allowed the indorsement to be amended, without 
applying to a Judge. Edge v. Shaw , 2 Cr. M. & It. 415 ; and 4 Dowl. 
189. 

Where the remedy was still open on the bond, although six years had 
elapsed, the Court refused to amend the writ, which had been sued out 
on promises instead of debt. Partridge v. Walbank, 3 Cr. M. & R. 316. 

Best Evidence , p. 500. 

Where the plaintiff as secretary sued some out of several parties liable, 
being the committee of a charitable society, it was held, that having been 
appointed by a resolution .entered in u book, he was bound to produce 
it, and that, it‘ being in the custody of parties not sued, notice to the 
defendants to produce it did not entitle him to give secondary evidence 
of its contents. Whitford v. Tut in, 10 Bing. 395. 

Judicial Notice , p. 507. 

It seems that in general a Court will notice what ought to be generally 
known within the limits of its jurisdiction, and that a Court of Error will 
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take notice of what ought to be generally known within the limits of tW 
jurisdiction where the cause commenced. A Court of Error will take 
judicial notice that the County Court has no authority to give leave to 
P d ^ uble ' Chltt y v - D endy, 3 Ad. & Ell. 319 ; and 4 N. &. M. 842 
The Courts will take judicial notice of the signature of the marshal and 
his deputy, and a defendant was discharged without an affidavit verifying 
the copy of causes certified by the latter. Alcock v. Whatmore , 8 Dowf 

615. 

The Courts will take notice that by the Kingdom of Ireland is meant 
that part of the United Kingdom of Great Britain and Ireland called 
Ireland. Whyte v. Rose, 4 P. & D. 199. 

They will not notice that a particular street is not in a certain county, 
although it may be generally known to be situated in another. Hum- 
phreys v. Budd, 9 Dowl. 1000. 

Nor the stamp upon a copy of a Judge’s order, it not being the seal 
of the Court, but the mark of the Judge’s clerk. Company of Proprie- 
tors of the Barrett Navigation v. S/iouier, 8 Dowl. 1 73. ' J 


Law and Fact , p. 510. 

Where the plaintiff* by letter offered “a cargo ot good barley** at a 
certain price, and the defendant, in answer, agreed to accept the cargo, 
adding, “ expecting you will give us fine barley, and full weight this 
the plaintiff declined doing, insisting, and which the Court found, that 
there was a known distinction in the trade between good and fine barley ; 
and it was held, that although the jury were to say what meaning was to be 
given to the terms of the contract, yet it was for the Court to put iTcon- 
struction on it, and that the defendant’s letter was not such an acceptance 
as was binding on the plaintiff. Hutchison v. Hawker, 5 M. & W. 535. 

Upon a contract to serve as a news reporter, at certain wages, for one 
whole year, and so from year to year so long as the parties should respec- 
tively please, it was held to be a yearly service, which could not be termi- 
nated but at the end of the current year. The usage in the case of menial 
servants, to discharge the contract at a month’s notice, is only matter of 
fact, triable by the jury, and not matt er of law ; and if put on the record 
as matter of law, the Court could not distinguish it from any other yearly 
contract of service. Williams v. Byrne , 2 N. & P. 139. 

l 

Bill of Exceptions , p. 529. 

A bill of exceptions tendered to the direction given by the Judge to the 
jury, set forth thelpleadings and evidence, and then referred to a lease, 
part of which was inserted by way of extract. The judgment of the 
Court on the bill of exceptions having been brought up by writ of error 
to this House, the counsel for the plaintiff in error proposed to read a 
part of the lease not extracted into the bill of exceptions. Held, that 
they were not at liberty to do so. Galway v. Baker , 5 Cl. & Jt’i. 'App. 
Cas. 157. 
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APPENDIX : NEW TRIAL. 


Nctv Trials p. 534. 

The defendant being secretary of a joint-stock banking company, went 
with the cashier to the office of a branch bank, and was found by the 
plaintiff, one of the directors, moving books, &c., who thereupon gave 
both into custody on a charge of felony, in an action of trespass and false 
imprisonment, the plaintiff' gave in evidence that the defendant had, on the 
following morning, gone to the London house and broken open the plain- 
tiff’s desk and taken away papers, which the Judge received as showing 
malicious motives throughout the transaction, and the defendant having 
on cross-examination elicited evidence showing the State of the balances 
of him the defendant at the county bank, but as vouchers were pro- 
duced, held no ground for a new trial, nor would the Court interfere on 
the ground of excess of damages not appearing gross. JEdgell v. Fr ancis, 
1 Sc. N. S. 11 3 . 

Nonsuit , p. 535. 

Where the facts alleged in the declaration do not, if proved, amount to 
a cause of action, the Judge is not at liberty to nonsuit on that ground, 
but the defendant ought to demur or move an arrest of judgment. 
Lumbi / v. Allday, l Cr. & J. 301 ; and 1 Tyr. 217. 

Circumstantial Proof, p. 559. 

Where a charge depends upon circumstantial evidence, it ought not 
only to be consistent with the prisoner’s guilt, but inconsistent with any 
other rational conclusion. Hodge s Case , 2 Lew. Cr. Cases, 227. 





